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HOMESTEAD ENTRY-SECTION 2294, R. S. 
BRASSFIELD v. ESHOM. 


A homestead entry wherein the preliminary affidavit was executed before a clerk of 
court, without the pre-requisite residence on the land, is voidable only ; and the © 
intervention of a contest will not defeat the right of the entryman to cure such 
defect where be bad, PrIOe to said contest, established his residence on the land 

in good faith. 


Secretary Vilas to Commissioner Stockslager, Januar? y 2 2, 1889. 


This is a motion filed by Samuel W. Brassfield, the contestant in the 
above case, asking for a review of departmental decision of May 26, 
1888 (6 L. D., 722), alleging error of law in said decision in holding as 
follows, to wit, that the homestead entry admittedly illegal and void- 
able for want of a proper affidavit, is cwred and perfected by the estab- 
lishment of residence upon the entered land, no valid affidavit having 
been filed as required by express statutory enactment. In this case 
the homestead affidavit of claimant was taken before the clerk of the 


district court for Washington county, under section 2294, Rev. Stat., it 
_ appearing that at the date of said affidavit neither claimant nor any 


member of his family was residing upon the land in question. The De- 
partment held that said defect was cured by claimant, by establishing 
residence on the land prior to the contest. The sole question presented 
in this case, therefore, is whether such defect can be cured by estab- 
lishing a residence prior to contest, or whether an amended affidavit 
may be filed in the face of a contest, the contestant not alleging or 
showing Settlement or improvement on said tract. 

In the case of Roe v. Schang (5 L. D., 394), i was held that such de- 
fect might be cured by a supplemental affidavit. This case arose upon 


a contest initiated by Roe against the homestead entry of Schang, and 


although the insufficiency of said affidavit was not brought in issue by 
said contest or alleged in the appeal from the decision of the local office, 
or from the decision of the General Land Office, the Department cen- 
sidering the question on a motion for review, held that said entry was 


only voidable and might be perfected by a supplemental affidavit made 
| 1 
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before the proper officer. While it was stated in said decision that 
“the insufficiency of said affidavit was not putin issue in said contest, 
“nor was it alleged in the appeals from the local land office or your office ”’ 
the ruling of the Department was not placed upon that ground but upon 
the ground that the entrymwan bad acted in good faith and that there 
was no valid objection to allowing the entryman to make the supple- 
mental affidavit before the proper officers curing the defect. | 

In the case of Way v. Matz (6 L. D., 257) the Department held that 
‘An entry based on a preliminary affidavit executed before the clerk 
of a court not authorized to act in snch matters is voidable only and 
the defect may be cured by a supplemental affidavit.” 

In this case each party bad made homestead entry of the tract. Way’s 
entry being the first allowed, but Matz’ entry was based on a prior set- 
tlement. It was contended that Matz entry was unauthorized by law 
not having been made before the clerk of the court for the county in 
which the applicant is an actual resident as required by Sec. 2294, Nev. . 
Stat., but the Department held that this was merely an irregularity which 
rendered the entry voidable, but that the entryman would be allowed to 
file supplemental affidavit of qualification before the proper officer. 

In the case of Schrotberger v. Arnold, (6 L. D., 425) the Department 
held that an affidavit made before the clerk of a court without prior 
residence is only voidable and may be cured in the absence of an ad- 
verse claim, but it has not been considered that a contest where the 
contestant does not allege a settlement or improvement on the tract, or 
of some other adverse right than the preference right of entry that he 
may acquire by a cancellation of said claim is such an adverse right 
as would prevent the claimant from curing the defect, by filing the sup- 
plemental affidavit, as ruled in the case of Roe v. Schang, the good 
faith of the entryman being manifest, and the entryman having made 
settlement and residence on the land prior to theinitiation of the contest. 

You will notify the claimant that be will be required to file a sup- 
plemental affidavit taken before the proper officer, said direction kaving 
been omitted in the decision of May 26, 1888. | 

The motion is denied. 


—_—w= 


PRACTICE—SUPERVISORY AUTHORITY OF THE DEPARTMENT. | 
A. ©. LOGAN ET AL. 


The government has always the right to appear before the local office and submit tes- 
timony orexamine the witnesses offered by the parties. It has also the right to 
direct the postponement or continuance of a case in order to investigate the 

_ Same. . 


Secretary Vilas to Commissioner Stockslager, January 2, 1889. 
The mineral claimants in the above case have filed through their 
counsel an application for certiorari alleging as follows: 


That the parties to the above contest, by written stipulation, agreed 
to a hearing to determine the character of the land involved in the ap- 
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plications. That the Assistant Commissioner, acting upon advice from 
' the Governor of Montana of an apparent attempt to obtain title’ to 
agricultural lands under said mineral applications, ordered said hearing 
to be postponed until an investigation could be had by the General 
_ Land Office. | 

From this action the applicants appealed, which your offices refused 
to transinit, holding that said action was taken by virtue of the discre- 


 tlonary ee ee in the Comniissioner from which action no right 


of appeal will lie. 
It is not alleged that the asim acme: has denied to said applicants 
the right to a hearing to determine the character of said Jand, but has 
simply directed a postponement of or continuance of said hearing to 
enable the government to make an investigation for the purpose of de- 
termining the character of said land if it should see proper to do so. 
No matter what rights the parties to the contest may have, the gov- 
ernment has always the right to appear before the local office and sub- 
mit testimony or to examine the witnesses offered by the coutestants. 
It has also the right to direct the postponement or continuance of said 
ease before the local office to enable it to investigate the case and I see 
no abuse of the discretion of the Commissioner in postponing the case | 


- nowunder consideration for that purpose. 


. The application is denied. 


FINAL PROOF—CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., January 2, 1889. ' 


Rule VIII and Rule IX of the circular of February 19, 1887 (5 L. D. 
426), approved February 21, 1887, are hereby modified to read as fol- 
lows, Viz: 

VIL. When proof is made before the re or receiver and the 
final certificate does not bear the date of the proof, require of the regis- 
ter and receiver an explanation thereof, and if the delay was caused by 
afailure to tender the money or other consideration at the time of making » 
the proof, require additional evidence to show that the claimant had not, 


_ | at the date of the certificate, transferred the land, and that he still con-. 
“tinned to reside thereon, which evidence may consist of the claimant’s 


affidavit corroborated by the affidavits of mums taken before some 
officer authorized tv administer oaths. 

IX. When proof is made before any other officer than the register 
or receiver, allow a reasonable time for a prompt transmission of the 
papers to the district land office, and if any longer interval is shown 
between date of proof and date of certificate (if proof is otherwise suffi- — 
cient), require of the register and receiver an explanation thereof aud 
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if sueh delay was caused by the fault of the claimant require the same 
additional evidence as prescribed under Rule VIII. 
S. M. StTocKsSLAGER, 
Commissioner. 
Approved : 
Ww. I’, VILAS, 
Secretary. 


SCHOOL INDEMNITY—FRACTIONAL TOWNSHIP—ACT OF MARCH 1, 
1877. : 


UNITED STATES ». STATE OF CALIFORNIA. 


School indemnity selections, certified prior to the passage of the act of March 1, 1877, 
on the basis of Josses alleged in townships made fractional, by reason of the seg- 
regation of swamp lands, will not now be disturbed. 


Secretary Vilas to Commissioner pigeade, January 3, 1889. 


This case comes before the Department upon the appeal of the 
State of California from the decision of your office of January 4, 1888, 
holding that certain indemnity selections therein set forth are invalid 
and are subject to cancellation, under the provisions of the second sec- 
tion of the act of March 1, 1877 (19 Stat., 267). 

Said selections were approved and eertified to the State prior to the 
act of Congress of March 1, 1877, as lands inuring to the State under 
the act of February 26,1859 (11 Stat., 385), providing for indemnity “ to 
compensate deficiencies for school purposes, where sections sixteen and 
thirty-six are fractional in quantity, or where one or both are wanting 
by reason of the township being fractional, or from any natural cause 
whatever.” | 
_ Said townships were considered by the Department to be fractional 
by reason of swamp land found therein, which included in some cases 
the sixteenth, and in other cases both the sixteenth and thirty-sixth 
sections, either in whole or in part—the theory upon which the Depart- 
ment acted being that swamp land is a “ natural cause,” contemplated 
by the act of February 26, 1859. | 

You held that said selections are invalid, for the reason that they ‘‘are 
based upon alleged deficiencies in fractional townships, caused by said 
townships including sections sixteen and thirty-six (one or both, either 
wholly or in part) being swamp lands, which are shown by the records 
to have been surveyed and thereafter selected by and approved to the 
State as swamp lands, prior to the date of the above selections Or 
school purposes.” 

The practical effect of your decision is to hold that the State is not 
entitled to indemnity for sections sixteen and thirty-six, under the sev- 
enth section of the act of March 3, 1853, or the sixth section of the act 
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of July 23, 1866, where such sections are shown to be swamp land, ail 
that it 1s not en titled to said selections to compensate deficiencies under 
the act of February 26, 1859, because said townships are not made frac- 
tional by reason of the swamp land found therein. | 


Holding said selections to be invalid and not confirmed by the act of . 


March 1, 1877, you therefore conclude that said lands should be dis- 
posed of under the second section of said act, which provides that if 
there be an innocent purchaser from the State for a valuable considera- 
tion, he shall be allowed to prove such facts before the proper officer 


-and to purchase the same at one dollar and twenty-five cents per acre, : 


not to exceed three hundred and twenty acres to any one person, and 
that if such person neglect or refuses after knowledge of such facts to 


furnish proof and wake payment for said land, it shall be subject to the 


general land laws of the United States. 
It is contended by the State that the only question that can arise in 


this case is, whether these townships are fractional within the meaning - 
of the act of 1859, They insist, (1) That this question was necessarily. _ 


determined by the department in certifying these lands to the State, 


because the selections were made upon the theory that they were frac- 


tional townships within the meaning of the law, and their approval 
necessarily involved a ruling that the theory was correct; that tie find- 
ing was made by officers entrusted by law with the duty of passing upon 
that question, and as the rights of the State and her grantees have be- 
come vested under it, itis now too late to disturb or question it. .(2) 
That if it was an open question, the ruling is correct, because said 


towuships were made fractional by the operation of peculiar statutes, — 
_ applicable to California aloue, in that the acts providing for the survey . 
Of public landsin said State, and the instructions of the department 
made for the enforcement of said acts, authorize the surveyors in segre-' 


gating large bodies of notoriously swamp aud overflowed lands to close 
the lines of the public surveys upon them as if they were lakes or ponds. 
Thus, fractional townships necessarily occur in California, where the 
government surveys abut upon large tracts of swamp and overflowed 
land, in the same way asifthey abutted upon a lake orocean. (3) That 
if, for any reason, they are in error in the contention that said lands 
were properly certified under the act of 1859, the State is entitled to in- 
‘ demnity for the sixteenth and thirty-sixth sections of swamp land, un- 
der the acts of March 3, 1853, and July 23,1866. (4) That the act of 
- March 1, 1877, has no application to this case, but, if it should be held 
that said lands are subject to disposal under the second section of said’ 
act, they contend that there is no power in the department to set aside 
said certification, because by said certification the legal title has passed 
out of the United States, and that neither the legislative nor. execitive 
departinent has jurisdiction over them, but resort must be had to a 
court. of equity in the name of the United States to cancel the legal 
title. | 
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These are the several issues made by the appeal of the State. 

The State of California acquired the right to indemnity for school sec- 
tions under the seventh section of the act of March 3, 1853 (10 Stat., 
244), and the sixth section of the act of July 23, 1866 (14 Stat., 218), which 
provides that said act of March 3, 1853, ‘“‘shall be construed as giving to 
the State of California the right to select for school purposes other lands 
in lieu of such sixteenth and thirty-sixth sections as were settled upon 
prior to survey, reserved for public uses, covered by grants made under 
Spanish or Mexican authority, or by other private claims, or where 
such sections would be so covered, if the lines of the public surveys 
were extended over such lands, which shall be determined whenever 
the township lines shall have been extended over such land, and in ease 
of Spanish or Mexican grants, when tbe final survey of such grauts 
shall have been made.” | 

Tn the grant of scbocl sections to other States. indemnity is aed 
therefor where such sections have at the date of survey “ been sold, or 
otherwise disposed of.” | 

Without stopping to discuss the exact scope and meaning of the 
quoted language in those grants wherein it occurs, suffice it to say, that 
no similar language is found in the grant of school lands to California. 
To this State the right of indemnity is given only for such sixteenth 
and thirty-sixth sections as were settled upon prior to survey, reserved 
for public uses, or covered by Spanish or Mexican grants or other pri- 
vate claims. | 

It is evident that this section does not give to the State indemnity for 
the sixteenth and thirty-sixth sections, where such sections are found 
' to be swainp and overflowed lands, because said lands are not embraced 
in any of the classes provided for. They are not “ private claims,” nor 
‘‘Jands reserved for public uses,” but they are landsinuring to theState 
under a prior grant. 

This question was submitted to the Attorney General by Secretary 
Schurz, who, on March 4, 1878, transmitted to this Department his opin- 
ion that the words, ‘‘reserved for public uses,” employed in the indem- 
nity provision of the act of July 23, 1866, do not cover lands granted 
to the State by the swamp land act, but refer solely to reservations 
made for the purposes of the general government. In this opinion the 
Attorney General refers to the fact that the bill as originally drawn pro- 
vided by its sixth section indemnity for such sixteenth and thirty-sixth 
sections, “‘as were settled upon prior to survey, reserved for public 
uses, covered by swamp lands or grants made under Spanish or Mexi- 
can Navlontt ”? ete. On the recommendation of the Committee on Pub- 
lic Lands, the Senate amended the sixth section of the bill by striking 
out the words “swamp aes or,” and the bill was enacted as thus 
amended. 

Itis urged by counsel for the State, in their argument that this opin- 
ion of the Attorney General has been followed by this Departmentin a 
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hesitating. way without any direct affirmance, and. as they believe with- 
out sufficient consideration. 

They insist that the action of the Senate in velmmuenas the words 
swamp lands from the act as originally drawn does not warrant the in- 


ference by the Attorney General, that it was the deliberaté intention — 


of the Senate to refuse the State indemnity for sections sixteen and 
thirty-six that should be found swamp and overflowed; but that the in- 
ference is just as fuir and much stronger that.the words were stricken 


out, because, in the jadgment of the Committee and Senate, they were 


| surplasage, | 


It seems to me clear that this act of the Senate could have signified. 
no other purpose than that inferred by the Attorney General. But, in-— 


dependent of this, I am satisfied, trem the language of the act of July 
23, 1866, that the words ‘+ reserved for public uses,” as employed in the 
sixth section of said act, did not embrace within its meaning lands that, 
passed to the State under the swamp grant. The State took under the 
swamp grant an absolute title to all lands of that character, and such 
lands were not at the date of the school grant “ lands reserved for pub- 
lic uses,” but lands that had been absolutely disposed of. So that I 
feel obliged to hold tliat the State of California is not entitled, as other 
States are, under the language of the various acts providing for indem- 
nity to make selections in lieu of swamp lands merely because they are 
swamp and overflowed. 

But the State claims that under the statutes directing surveys in 1 Cal- 
ifornia, townships were made fractioual by reason of the existence of 
swamp aud overflowed lands, notoriously and obviously such, in the 
same manner, aud with the same effect as ip other States resulted from 
surveys being fractional by bodies of water, whether fresh or salt, of 
such character as to be meandered; and so likewise furnished a legal 
basis for indemnity selections. It is contended that this results from 
the act of February 26, 1859, which provides: 

And other lands are also hereby appropriated to compensate deficiencies for school 
purposes, where sections sixteen or thirty-six are fractional in quantity, or where one 
or both are wanting by reason of the township being fractional, or from any natural 
cause whatever. 


And the fourth section of the act of July 23, 1866, which provides: 


The commissioner shall direct the United States surveyor-general for the State of 
California to examine the segregation maps and surveysof the swamp and overflowed 
jands made by said State; and where he shall find them to conform to the system of 
surveys adopted by the United States, he shall construct and approve township plats 
accordingly,and forward to the general land office for approval: Provided, That in 
segregating large bodies of land, notoriously and obviously swamp and overflowed, it shalt 
not be necessary to subdivide the same, but to run the exterior lines of such body of land. In 
ease such State surveys are found not to be in accordance with the system of United 
States surveys, 2nd in such other townships as nosurvey has been made by the United 
States, the commissioner shall direct the surveyor-general to make segregation sur- 
veys, upon application to said surveyor-general by the governor of said State, within 


‘ 
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one year of such application, of all the swamp and overflowed land in such townships, 
and to report the same to the general Jand office, representing and describing what 
land was swamp and overflowed under the grant, according to the best evidence be 
can obtain. . 

If under these statutes townships were made fractional by the sur- 
veys, if is claimed the same consequences must result that follow from 
their being fractional for any other reason. It 1s the fact, as I under- 
stand it, that many townships were actually so surveyed as fractional 
and the surveys approved; swamp and overflowed land having been 
meandered and the surveys closed upon the meandered lines thereof by 
fractional lots, in the same manner as ff, instead of being partly under 
water, it had been wholly so. A fractional township such as is referred © 
to in the act of 1859, must, I suppose, mean a township fractional as sur- 
veyed. Itis only of government surveys that the term is soemployed ; 
one of the causes for fractional divisions is the fact that land is under 
water; aud in the case of California, the law directs the segregation of 
land which is only so much under water as to be ‘“‘swamp and over- 
flowed and unfit for cultivation.” 

I should be less disposed, perhaps, to accept this argument, if it were 
an original question open to direction, and but for the fact that it has 
once been adopted by the Department, and the rule established accord- 
ingly upon which these certifications were made to the State for indem- 
nities selected; since which action many years have elapsed. To now 
apply a different rule must necessarily unsettle titles to a serious de- 
gree, or, at least, compel purchasers from the State on the faith of a 
title passed from the United States to buy their landsagain. It would 
also involve the infraction of the general principle that when a title 
has passed from the United States by certification, the jurisdiction of 
the Department terminates; unless the act of 1877 hereinafter mentioned 
gives a jurisdiction not otherwise existing. 

Another consideration which gives a very strong equitabie support 
to the claim of the State, is that the grant, in execution of which these 
indemnities are selected, was made for the purpose of aiding the State 
in the maintenance of public schools, a cherished object in the legisla- 
tion of the United States, and, unless this interpretation be given, the 
State will be denied aright of selection to make good deficiencies which 
every other State, enjoying such a provision, has under the laws the 
benefit of. I think the fact mentioned in the opinion of the Attorney- 
General, hereinbefore referred to, in respect to the omission of the words - 
“swamp lands” in the act of 1866, may not improbably be accounted 
for by supposing that the Senate understood that in that same act it 
was provided that swamp lands, in considerable bodies, should be treated 
as lands covered with water, so that a township mace fractional by the 
existence of such land, would afford a basis for selection of indemnity 
lands. Under such circumstances, I do not feel authorized to affirm 
with such confidence as to warrant the reversal of former judgments by 
my predecessors in office, that their view of the law was wrong. In- 
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deed, I do not hold that opinion. It is, perhaps, a doubtful question, 
on which disagreement in jadgment might well exist. It ought to be 
plain and undeniable that a mistake was made in order uow to overturn 
’ the former judgment and action. 
 Butif this interpretation of the acts of 1859 aud 1866, so long ALO 
' adopted and so long subsisting, be thought incorrect, it could only be 
corrected in the exercise of a jurisdiction to be derived from the act of 
1877. That act was construed by the supreme court in the case of Du- 
rand v. Martin (120 U. S., 366) and the language employed by the court 
is comprehensive enough to hold it to confirm to the State all certifica- 
tions made before its passage of lands in lieu of such sixteenth and 
thirty-sixth sections as were regarded as wanting by reason of the town-— 
ships being made fractional from such surveys. 

Omitting the title and enacting clause, that act reads as follows: 


That the title to the lands certified to the State of California, kuown as indemnity 

school selections, which lands were selected in lieu of sixteenth and thirty-sixth sec- 
tions, lying within Mexican grants, of which grants the final survey had not been made 
at the date of such selection by said State, is hereby confirmed to said State in lieu of 
the sixteenth and thirty-sixth sections, for which the selections were made. 

Sec. 2. That where indemnity school selections have been made and certified to said 
State, and said selection shall fail hy reason of the landin lien of which they were 
taken not being included within such final survey of a Mexican grant, or otherwise 
defective or invalid, the same are hereby confirmed, and the sixteenth or thirty-sixth 
section in lien of which the selection was made shall, upon being excluded from such 
final survey, be disposed of as other public lands of the United States: Provided, That 
if there be no suchsixteenth or thirty-sixth section, and the land certified therefor shall 
be held by an innocent purchaser for a valuable consideration, such purchaser shall 
be allowed to prove such facts before the proper land oftice, and shall be allowed to 
purchase the same at one dollar and twenty-five cents per acre, not to exceed three 
hundred and twenty acres for any one person: Provided, That if such person shall 
neglect or refuse, after knowledge of such facts, to furnish such proof and make pay- 
ment fur such land, it shall be subject to the general land-laws of the United States: 

Sec. 3. That the foregoing confirmation shall not extend tothe lands settled upon by 
any actual settler claiming the right to enter not exceeding the prescribed legal quan- 
tity under the homestead or pre-emption laws: Provided, That such settlement was 
made in good faith upon lands not occupied by the settlement or improvement of any 
other person, and prior to the date of certification of said lands to the State of Cali- 
| fornia by the Department of the Interior: And provided further, That the claim of 
such settler shall be presented to the register and receiver of the district land-ofiice, » 
together with the proper proof of his settlement and residence, within twelve months 
after the passage of this act, under such rules and regulations as may be established 
by the Commnissioner of the General Land Office. 

Sec. 4. That this act shall not apply to any mineral lands, nor to any lauds iu the 
city and county of San Francisco, uor to any mcorpers tad city or town, bor to any 
tide, swamp, or overflowed lands. 


The supreme court said of this enactment: 


This statute was, in our opinion, a full and complete ratification by Congress, accord- 
ing to its terms, of the lists of indemnity. school selections which had been before that 
time certified to the State of California by the United States as indemnity school selec- 
tions, no matter how defective or insufficient such certificates might originally have been, if 
the lauds included in the lists were not of the character of any of those mentioned in 
section 4,-andif they had not been taken up in good faith by a homestead or pre-emp- 
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tion settler prior to the date of the certificate. The history of the times, which is ex- 
emplified by the facts of this case, shows that such must have been the intention 
of Congress. . . . . . In the second section cases were provided for in which 
the selection failed: 1, because the school section in lieu of which indemnity was , 
claimed and taken was not actually within the limits ofa Mexican grant; and, 2, be- 
cause it was ‘otherwise defective or invalid’ This language is certainly broad enough 
to include every defective certificate; and, in order that the United States might be pro- 
tected from loss, it was provided that if the sixteenth or thirty-sixth section, in lieu 
of. which the selection was made, should be found outside the Mexican grant, the 
United States would accept that in lieu of the selected land, and confirm the selec- 
tion. If, however, there was no such sixteenth or thirty-sixth section, and the land 
certified was held by an innocent purchaser from the State for a valuable considera- 
tion, such purchaser would be allowed to purchase the same from the United States 
at the rate of one dollar and twenty-five cents per acre, not exceeding three hundred 
and twenty acres for any one person. | 

The statute relates only to such selections as had- been.certified to the State, and, 
taken as a whole, it meets the requirements of all the cases of defective selection which 
could be so certified. These are: 1. Cases where the State was entitled to indemnity, 
but the selection was defective in form; 2. Cases where the original school sections 
were actually in place, and the State was not entitled to indemnity on their account; 
and 3. Cases where the State was not entitled to indemnity, because there never had 
been sneh a section sixteen or thirty-six as was represented when the selection was 
made and the official certificate given. As to the first of these classes, the certiticate 
was simply confirmed because the State was entitled to its indemnity, and nothing was 
needed to perfect the title bnt a waiver by the United States of ali irregularities in 
the time and manner of the selections, As to the second, the selection was confirmed, 
and the United States took in lieu of the selected ijand that which the State would 
have been entitled to but for the indemnity it claimedand got. In its effect this was 
an exchange of lands between the United States and the State. And as to the third, 
in lieu of confirmation, bona jide purchasers from the State were given the privilege 
of perfecting their titles by paying the Umted States for the land at a specified price. 
Under these circumstances, it was a matter of no moment to the United States 
whether the original selection was invalid fur one cause or another. If the State was 
actually entitled to indemnity,it was got, and the United States only gave what it had 
agreed to give. If the State claimed and got indemnity when it ought to have taken: 
the original school sections, the United States took the school sections. and relin- 
quished their rights to the lands which had been selected in lieu. And if the State 
had claimed and sold land to which it had no right, and for which it could not give 
school land in return, an equitable provision was made for the protection of the pur- 
chaser by which he could keep the land, and the United States would get its value in 
money. In this way all defective titles, under the government certificates, would be 
made good without loss to the United States. 


The Janguage of this act is, as the court says, broad enough to cover 
every defective certificate; and the court have expressly decided, so far 
as language can express such a decision, that it must have effect as a 
ratification to the full extent of the meaning of these words. It is said, 
on the other hand, that such a certification as is now in question ‘must 
be regarded as not defective, but as void; because there was no rightful 
base for a selection, inasmuch as there was in fact a thirty sixth and 
sixteenth section in townships so made fractional by swamp lands which 
the State took under the swamp land grant, and iv lieu of which no 
right of selection existed. But itis to be observed that the act does 
not stop with speaking of certifications merely defective, but adds also 
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those invalid, and Iam unable to recognize any probable purpose in 
Congress to omit from its consideration and legislation any certifications. 
which were void in legal argumentation as distinguished from and in 
addition to those which were invalid. And yet, it appears to me ob- 
vious that Congress in the act itself, and the court in its discussion of 
it, failed to take into perception such a class of cases as is now under 
consideration, cases in which the sixteenth and thirty-sixth section was. 
not only wanting, but where there was no innocent purchaser to sup- 
ply the other conditional fact mentioned in the first proviso of the sec- 


ond section of the act; cuses where the State holds a certification of | 


lands for which there was no base for selection and which that provisp- 
seems to regard improperly certified, because it requires an innocent 
purchaser from the State of such lands to pay for them again to the: 
United States, or, on his failure to do so, that the Commissioner of the 
General Land Office shall treat them as part of the public domain. In 
other words, it seems to be unjust to treat as part of the public domain 
'. lands which the State has received under a certification without a. 

proper base and sold to an innocent purchaser, if such purchaser will 
not pay for the land, when it does not treat as part of the public do-. 
main lands certified to the State under similar cireumstancesa but not 
sold to an innocent purchaser. But if not a word is said in respect to- 
the latter; if there is nothing but this argument of injustice to base 
the claim upon of exception through this proviso; then it would seem: — 
an inevitable conclusion either that Cougress intended confirmation of” 
the certifications of such lands or such certifications failed to be con- 
sidered; as they afterwards seem to have escaped the notice of the 
court. Notwithstanding, if such certifications are comprehended by 
the words of confirmation, those words cannot be denied their effect 
although employed possibly without full foreview of. their scope. It is: 
entirely plain that the only case actually nained and defined in the pro- 
viso is the case of such sixteenth and thirty-sixth sections as did not 
exist in fact as a rightful base of selection and for which not only were . 
lands selected but such lands were subsequently sold by the State to- 
an innocent purchaser for a valuable consideration. The proviso does. 
not speak in terms of the case of lands certified in place of a sixteenth 
or thirty-sixth section wanting and not sold by the State. It can only 
be considered, therefore, that such certifications were not confirmed be- 
cause the same reason exists for their being withheld as in the case of 
the others mentioned in the proviso. This is, however, to incorporate: 
something into the act which the Congress did not specify as a part 
of if. | 

And it will also be observed, that since the only basis of jurisdiction: 
In the Land Office to deal with the case of these lands, the title to which 
has been passed from the government to the State by certification, must. 
be derived from the language of this proviso, it is necessary to secure 
that from the inference that Congress intended the Department to re- 
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claim all lands certified in place of sixteenth or thirty-sixth sections 
which were wanting, whether the State had sold them to an innocent 
purchaser or not. The assertion of this jurisdiction, and the exception 
upon the general confirmation of certifications previously made by the 
act, must both, therefore, stand not upon the words of the statute, but 
upon the inference that a case, because equally as just as one actnu- 
ally mentioned, must be considered as included within the terms and 
force of the act. I doubt whether the Department has the right to so 
construe an act of Congress, or enlarge its own jurisdiction. Statutes 
are arbitrary, their words rmut receive their full meaning, if that mean- 
ing be apparent; and the idea that a mistake or an unjust distinction 
is made by the statute, does not afford a basis for an executive officer 
to raise a distinction not found in the statute itself. There must be 
presumed to have been a difference in reason which the legislature saw, 
though he cannot. 

There may be, perhaps, another view taken, namely ; that it was the 
purpose of this act to permit the State to sell, although not yet at the 
time of its passage already sold, all lands which had been certified in 
lieu of a deficient sixteenth or thirty-sixth section; and then to allow 
the purchaser to perfect his title by payment of the government price 
to the United States. This would, perhaps, be to extend this clause 
beyond the time to which similar enactments are usually limited; and 
it would seem also to be the introduction of an unusnal and awkward 
mode for the disposition of lands which ought to be reclaimed to the pub- 
lic domain. 

It is more probable, in my opinion, that the act was regarded as hav- 
ing referenve only to those cases in which the trouble had arisen by 
reason of Mexican grants, in all of which perhaps, the State had actu- 
ally parted with its title to lands seiected in lieu of any such deficient 
sixteenth or thirty-sixth sections. It is clear from reading the act, that 
if was the case of Mexican grants which was chiefly in the eye of the 
legislature, notwithstanding the addition of the general words which _ 
comprehend all cases of certifications which “are otherwise defective | 
orinvalid.” At the time when the act was passed, and for years after- 
ward, the question does not appear to have been raised that the State 
was not entitled tc selections in lieu of deficient school sections in town- 
ships made fractional by the meandering of Swamp and overflow lands. 
To seek to derive from the proviso referred to a jurisdiction to deter- 
mine again that question, and to reclaim tie lands certified for that 
reason, is doubtless to carry the purpose of the act beyond what was in 
the contemplation of Congress. 

Upon the whole case, considering the doubt of the true construction 
of the act of 1859, taken together with the act of 1866; the fact that the 
Department some years ago deterinined in favor of that interpretation 
which the State now insists upon, and certified lands accordingly; the 
fact that Congress evidently intended by the act of 1877, to arbitrarily. 
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confirth selections which were defective or wanting in base, in some 
cases at least, and the further fact that this view will award to the 
State of California in aid of her school fuod, not more, but even less, 
lands by way of indemnity selection for those which are swamp and 
overflowed (taken in connection with the rule established by the Attor- 
ney-General’s opinion above referred to) than other States receive for | 
- jike deficiencies in school grants; I think it is the duty of the Depart- 
iment to refrain now from the attempt to disturb the title of the State 
to the lands embraced in these selections. 

I feel obliged, therefore, to sustain the appeal of the State from the 
decision of your office, which is hereby reversed. 


RAILROAD GRANT—INDEMNITY. 
NORTHERN Pac. R. BR. Co. 


The joint resdlution of May 31, 1870, created a second indemnity belt beyond and in 
addition to the indemuity belt created by the granting act of 1864. 

Indemnity selections may be made within the first indemnity belt, irrespective of 
State or Territorial lines. | 


Secretary Vilas to Commissioner Stockslager, January 4, 1889. 


In his letter of August 15, 1887, revoking theindemnity withdrawals 
theretofore made for the benefit of the Northern Pacific Railroad Com- 
pany, my predecessor, Mr. Secretary Lamar, expressed the opinion that 
‘said-‘company was restricted in its indemnity selections to one belt of 
ten miles in width within the particular State or Territory within which 
the loss occurred. On October 4, of the same year, your predecessor 
transmitted to this Department certain lists of indemnity selections, 
made by said company within the State of Minnesota, and outside of 
the ten miles but within the twenty miles limits of the indemnity belt 
above referred to; and suggested the concellation of the said selections 
in view of the opinion expressed. My predecessor, entertaining some 
doubt as to the correctness of the opinion theretofore expressed by him 
jn the premises, referred the matter to the Attorney General for his 
opinion upon the questions involved. 

The opinion of the Attorney General:has been received to the effect 
that the joint resolution of 1870 created a second indemnity belt, be- 
yond and in addition to the indemnity belt created by the granting act ; 
and that indemnity selections may be made within the first indemnity 
belt, irrespective of State or Territorial lines. Upon this authority, 
from which I am unable to dissent, I must decline to cancel said selec- 


tions. 
Herewith I send you said opinion, and ‘the lists spoken of, vith in- 


~ stractions to act in accordance with the views of the Attorney General, 
in the adjustment of the grant;to said road. 
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OPINION. 
Attorney-General Garland to Secretary Vilas, January 17, 1888, | 


Your predecessor, by his letter of the 7th of December, 1887, asked 
my opinion on the following points: 

ist. Did the joint resolution of May 31, 1870, create a second indemnity belt be- 
yond and in addition to the indemnity belt created.by the granting act of 1864 2 
2d. If you answer the first proposition in the affirmative, and find that there are 


two indemnity belts, can selections be made within the first belt for losses outside 
the particular State or Territory in which the samé occurred? 


The granting act referred to in your first inquiry was passed on the 
‘2d day of July, 186£ (13 U.S. Stats., 365). Its third section granted to 
ithe Northern Pacific Kailroad Company: | 


Every alternate section of public land, not mineral, designated by odd numbers, 
‘to the amount of twenty alternate sections per mile, on each side of said railroad line, 
.as said company nay adopt through the Territories of the United States, and ten al- 
iternate sections of land per mile on each side of said railroad whenever it passes 
through any State, and whenever on the line thereof the United States have full title, 
not reserved, sold, granted, or otherwise appropriated, and free from pre-emption or 
other claims or rights at the time the line of said road is definitely fixed, aud a plat 
thereof filed in the office of the Commissioner of the General Land Office; and when- 
ever prior tosaid time any of said sections or parts of sections shall have been granted, 
sold, reserved, occupied by homestead settlers, or pre-empted or otherwise disposed 
of, other lands shall be selected by said company in lieu thereof, under the directions 
of the Seeretary of the Interior, in alternate sections, and designated by odd numbers, 
not more than ten miles beyond the limits of said alternate sections. 

This section thus provided fora limit or boundary on each side of the 
road, to run parallel to the course of its line, along the outside lines of 
the alternate sections granted, and another limit or boundary ten miles 
beyond that, to which last limit the company was granted the right to 
select for lands lost in the first in consequence of prior rights having 
attached thereto. These limits have been known as the “primary ” 
and “secondary ” or the “granted” and “indemnity” limits. Both are 
clearly the boundaries of rights or privileges granted by thesection. On 
the 6th of March, 18.5, the president of the company presented a map 
-of the general route of the line to the proper officers of the Interior De- 
partment, and asked a withdrawal from sale of the public lands along 

‘its course. This map was adjudged insufficient, and withdrawal re- 
fused. The map thus filed accomplished no good purpose for the com- 
pany, but afforded the public a general knowledge of probable location » 
of the prospective road. The knowledge thus furnished inspired ac- 
‘tivity in the settlement, pre-emption, and purchase of lands along the 
probable line indicated by it. The 19th section of the act declared the 
act should be null and void unless two millions of dolars of the stock 
of the company should be taken, and ten per cent. thereof paid in 
within two years. Other provisions of the act showed the intent of — 
‘Congress to impose on the company a speedy completion of the line. 
Before the 31st day of May, 1870, the date of the resolution referred to in 
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your inquiry, little had been done by the company to comply with that 
intent. The necessity for relief from the effect of the supineness of the 
company, and its inability to proceed successfully without additional 
powers gave rise to the resolution under consideration, which declares 
{16 U.S. Stat., 378): 


That the Retin Pacific Railroad Company beandherebyisauthorized . . : . 
to locate and construct under the provisions, and with the privileges, grants, and 
duties provided for in its act of incorporation, its main rvad to some poiut on Puget 
Sound, via. the Valley of the Columbia river . . . . and in the event of there 
- not being in any State or Territory in which the said main line or brauch may be lo- 
cated at the time of the final location thereof, the amount of land per mile granted by 
Congress to said company within the limits prescribed by its charter, theu said com- 
pany shall be entitled under the directions of the Secretary of the Juterior to receive 
s0 many sections of land belonging to the United States and designated by odd num- 
bers in such State or Terrilory, within ten miles on each side of said road beyond the 
dimiis prescribed in said charter, as will make up‘such deficiency on said main line or 
branch, except mineral or other lands as excepted in the charter of said company of 
L864, to the amount of the lanis that have been granted, sold, reserved, ocenpied by 
biomeatendl settlers, pre-empted, or otherwise disposed of, subsequent to the passage 
of the act of July 2, 1864. | 


The first clause in the résolution quoted expressly ceases the com- 
pany is authorized to construct, ‘under the provisions, and with the 
privileges, grants and duties provided for in its act of incorporation.” 
This language clearly indicates an intent to confirm all the benefits, 
privileges and grants embraced in the original act, and rebuts any in- 
terpretation of the resolution which would diminish or curtail them. 
Among those privileges was the right of the company to select lieu 
Jands for those that had been disposed of by the United States at any 
time prior to the date of the definite location of the road. If this in- 
demnity grant be constrned to cover the same ground embraced in the 
original indemnity limit, and not extend dJeyond it, it would deprive the 
. company of the lieu jands for any lands that had Basil taken up by set- 
tlers or purchasers before the passage of the act of 1864. Congress 
could not have intended to provide for indemnity of lands lost to the 
company after the passage of the act of 1864, and. take from it all in- 
demnity for those which had been lost before that date, in an enact- 
ment whose clear. purpose was to increase the inducemeuts to build the 
road by strengthening the credit ofthe company. The probability that 
many of the most valuable lands which the company would have receive 
had the lands been withdrawn on the 6th of March, 1865, within the 
original primary and secondary limits, had been appropriated by settlers 
and purchasers between the passage of the original act and the resolu- 
tion of the 31st of March, 1870, suggested the necessity that an addi- 
tional indemnity limit should be established for lands which had been 
Jost between those dates. This probable necessity was provided for by 
the provisions in the resolution that: 


In the event of there not being in any State or Territory in which said main line- 
or branch may be located at the time of the final loeation thereof, the amount of 
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Jands per mile granted by Congress to said company within the Uiméts prescribed by 
its charter, then the said company shall! be entitled under the directions of the Sec- 
retary of the Interior, to receive so many sections of land beionging to the United 
States, and designated by odd numbers, in such State or Territory, within ten miles 
on each side of said road, beyond the limits preseribed in said charter, as will make up 
such deficiency. 


This clause seems to be sufficiently clear to be its own interpreter, 
‘¢ Beyond the limits prescribed in said charter,” certainly means outside 
of the limits. It does not declare it is to be outside the granted or 
primary limits only, but beyond the limits without restriction to either 
primary or secondary. Interpretation does not authorize the interpola- 
tion of the words “ primary,” or “granted,” into the statute. To add 
the word “ granted” or * primary” after the word “limits” would dimin- 
ish the right of indemnity by excluding the company from: indemnity 
for such lands as, prior to the passage of the original act, had been dis- 
posed of by the government, and would restrict the right of selection 
for lands lost to the particular State or Territory in which the Jands lost 
were located. .The company would thus be deprived of a part of the 
‘‘privileges and grants provided for in its act of incorporation.” That 
the resolution should not be thus restricted is corroborated by the uni- 
form interpretation of both the Land Bureau and the Department of the 
Interior in their administration of it. Commissioner Drummond, on the 
26th of December, 1871, issued orders to the registers aud receivers along 
the line of the road as follows: 


DEPT. OF THE INTERIOR, GEN’L LAND OFFICE, 
Washington, D. C., Dec, 26, 1871. 
Register and receiver, Alexandria, Minn. 

GENTLEMEN—Referring to my letter to you of the 15th of Sontenlier: 1870, and 
map of designated line and twenty-mile limit of the land grant to the Northern Pa- 
cific Railroad Company, and directing a withdrawal ot lands therefor, I now inclose 
you a map showing the line of the road as constructed, together with the definite 
twenty -mile limits of the grant and the additional ten-mile indemnity limits a3 granted 
under the original act of July 2, 1°64, and also the additional ten-mile indemnity limit 
granted by the joint resulution, May 31, 1870. These limits are respectively designated as 
the twenty, thirty, and forty-mile limits. I have also designated the limits tixed in my 
letter of the 15th of September, 1870; and yon are now directed to witbhold from 
sale or location, pre-emption or homestead entry, all the odd-numbered sections within 
the limits designated on the maps herewith and not heretofore withdrawn. 

» * + * * # x 
Respectfully submitted, 
WILLIS DRUMMOND, 
Connissioner. 


On the 31st of July, 1885, Commissioner Sparks, iv the case of the 
United States v. Guilford Miller (3 Brainard’s Precedents, 214), refer- 
ring to this resolution, together with the indemnity provisions of the 
original act, uses the following language: | 

The indemnity provision is as follows: “And whenever prior to said time any of 


said sections or parts of sections shall have been granted, sold, reserved, occupied by 
homestead settlers, or pre-empted, or otherwise disposed of, otlier land shall be se- 
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lected by such company in lieu thereof, under the directions of the Secretary of the . 


Interior, in alternate sections, and designated by odd numbers not more than ten 
miles beyond the limits of said alternate sections.” The act of May 31, 1870, (16 | 
Stat., 276) extended these limits ten miles farther in the event that deficiencies could 
not be supplied within the first ten miles within the granted limits. 


The interpretation thus illustrated has been the rule of administration 


both in the Land Bureau and in the Interior Department. without ex- 


ception ever since the passage of the resolution of 1870. Many prop- 
erty rights must doubtless have vested upon the construction adopted. 
Cotemporaneous and uniform interpretation is entitled to weight in the 
construction of the law, and in cases of doubt ought to turn the seale. 
(Brown v. United States, 113 U. S., 570.) -As, therefore, the circum- 
stances surrounding the passage of the resolution of 1870, the language 
of the resolution itself, and the cotemporaneous and uniform interpre- 
tation adopted by the Land Bureau and Interior Department all concur 
in the conelusion that ‘the resolution of 1870 “creates a second indem- 
nity belt beyond and in addition to the indemnity belt created by the 
granting act of 1864,” your first inquiry is answered in the affirmative. 

In reply to your. ne inquiry, the first section of the act of the 2d 
of July, 1864.(13 U. 8. Stats., 366), declares : 


And said corporation is hereby authorized and empowered to lay out, locate, con- 
struct, furnish, maintain, and enjoy @ continuous railroad and telegraph line, with the 
appurtenances namely, begiuning at 4 point on Lake Superior, in the State of Min- 
nesota or Wisconsin ; thence westerly by the most eligible railroad route as shall be 
determined by said company, within the territory of the United States, on a line 
north of the 45th degree of latitude, to some point on Puget’s sound. 


By this a continuous line is provided for. No State or Territory is 


-even named in it except as the starting point and terminus of that line, 


State and Territorial lines are not mentioned, nor in any way recog- 
nized as constituting divisions which break the continuity. On this 
unbroken line alternate sections are granted to the amount of ten per 
nile on each side within the States, and twenty within the Territories. 
Whenever Jands shall have been lost to the company from the amount 
granted within the primary limits by Deomous settlement or purchase | 
the act declares: 

Other lands shall be auceiea oy said company in lieu thereof, under the directions 


- of the Secretary of the Interior, in alternate sections, and designated by odd numbers, 


not more than ten miles beyond the limits of said alternate sections. (i3 U.S. Stats., 
368. ) 

- This clause as a whole provides for an iaieninity for lands lost out of © 
the amount granted. The conditions of this indemnity, set forth in de- 
tail, under which the right or privileges of selection rests in the com- 
pany are, lands shall have been lost out of the amount granted; selec- 
tions must be made by the company of other Jands in lieu of them; 
those selections must be made under the directions of the Secretary of 
the Interior; selections shail only be of alternate odd-numbered sec- 
tions, and they must not oe nore than ten miles beyond the limits of 
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the granted sections. These are all the limitations or conditions pro- 
vided for by the act of 1864, subject to which the right to select is 
granted. Interpretation will not warrant the adding of another limit- 
ation that the lieu lands must be selected in the same State or Terri- 
tory in which the lands were lost. To annex such an additional limit- 
ation to the words of the grant would be legislation and not construc- 
tion. In the resolution of the 31st of May, 1870, (16 U.S. Stats., 379), 
in which Congress intended to limit the selection of the lieu lands to 
the same State or Territory in which the lands were lost, the language 
used to so limit the grant is: 

Then said company shall be entitled, under the directions of the Secretary of the 
Interior, to receive so many sections of land belonging to the United States, and de- 


signated by odd numbers, tz such State or Territory, withio ten miles ou each side of 
said road beyond the limits prescribed in said charter. 


The language “in such State or Territory,” or some equivalent lan- 
guage, would doubtless have been fonnd in the original act of 1864, had 
it been the intent ot Congress to limit the selection to the State or Ter- 
ritory in which the lands were lost. In the absence of any such words, 
I do not feel authorized to interpolate them as an additional limitation 
to the law as enacted. I therefore answer your second inquiry also in 
the affirmative. | 


FINAL PROOF PROCEEDINGS—TRANSFEREE. 
H, P. WYBRANT ET AL 


W Heid an irregularity in the snbmission of proof is not satisfactorily explained, and it 
appears that the entrymao has disposed of the land, the transferee may be per- 
mitted, afterrepublication, to submitsupplementary proof showing the entryman’s 
compliance with law during the period covered by his fina] proof, and the dato 
and circumstances of the transfer. 


Secretary Vilas to Commissioner Stockslager, January 5, 1889. 


I have considered the appeal of H. P. Wybrant, transferee, from the 
decision of your office, dated April 1, 1887, suspending pre-emption 
eash entry, No. 7230, of the SE. 4 of Sec. 28, T. 152 N., R. 60 W., made 
by Jennie C. R. Dowlin, on May 7, 1883, at the Grand Forks land office, 
in the Territory of Dakota, and requiring her to make new publication 
and proof showing full compliance with the requirements of the law. 

The record shows that Miss Dowling filed pre-emption declaratory 
statement, No. 4610 for said tract February 5, 1883, alleging settlement 
thereon June 5, 1882. On March 21, 1883, the register gave notice of 
claimant’s intention to make final proof before Jolin G. Jamilton, 
notary public, at the house of Edith Menefee, on Sec, 30, T. 153, RB, 59, 
on May 1. The final proof was made before the officer doaimiated on 
May 2, 1883, and in accordance with the rules then in force, except that 
the testimony was taken on May 2d instead of the (lay previous, as ad- 
vertised. | 
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The testimony taken shows that claimant, a single woman, was duly 
qualified ; that she first settled on said land in June, 1882, and estab- 
lished residence ov said tract June 11, 1882; that her improvements 
consist of a house, a well, five acres of breaking, all worth $200, and 
that her residence has been continuous since June 1¥, 1882, excepting 
a. period of six or seven weeks during tle severe winter weather, when 
she went on a visit to Grand Forks. The final pre-emption affidavit 
was made before the receiver on May 7, 1883. On January 8, 1885, the 
local officers referring to your office letter of December 15, 1884, sus- 
pending said entry (with others) stated that your office in suspending — 
said entry failed to state whether any explanation was given why said 
testimony was not taken on the day advertised; that they have never 
allowed a final entry where the testimony was not taken on the day 
advertised, unless a satisfactory reason was assigued for the failure to 
take the testimony as advertised, and a censlacey reason must have 
been given in that case. 

The local officers further state that it is frequently tiie ease that owing 
to violent storms, bad roads, or absence of witnesses, it is impossible 
for the settler to appear on the day advertised, but when the law has 
been complied with as to the period of na blicationk: the local officers. - 
have allowed the entries. 

On May 1, 1886, the local officers transmitted the affidavit of one 
John G. Hamilton, who swears that the claimant advertised to make 
her final proof on May 1, 1883, that on said day she left home and started 
for Grand Forks by rail, that the train was due at Grand Forks at 3.30 
p. m., but it did not arrive until a few minutes before 4 p. m.; that the 
depot was one mile from the land office; that claimant did not reach 
the land office until after 4 p. m., when the office was closed for the day; 
that on the morning of the 2d of May, final proof was made; that the 
affiant believes that the final proof was not made on the first day of 
May, solely for the reasons stated; that he went with the clatmaut to 
the United States Land Office on the evening of the first, to offer proof 
between the hours of four and five p. m., and found the register and re- 
ceiver absent and the office closed. 

If there had been no further defect than that mentioned in the de- 
cision of your office, namely, the defect in notice and iusufficiency of 
answer as to residence and character of house, and an explanation had 
been made to the local officers, and the same appeared with the entry ‘ B 
papers, I should have no hesitancy in directivg that the entry be re-*» 
ferred to the Board of Equitable Adjudication for its consideration. ; 

The failure to insert the year in the body of the notice was the omis- 
sion of the register, and besides, no one was misled by it. The final 
proof, iu my judgment, shows compliance with the requirements of the 
pre-emption law as toinhabitaney and improvement. But the explana 
tion of said Hamilton, who swears that he was the atturney of Miss 
Dowlin when she made ber final proof, is not satisfactory. He is pre 
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suinably the John G. Hamilton before whom the testimony was to have 
been taken as advertised on May 1, and before whom the proof was 
taken on May 2, 1883. It is not obvions why the claimant should go 
to the Land Office on the night of May 1, in company with said Ham- 
ilton as Le swears, when her final proof was to be ‘made at the house 
of Edith Menefee, as advertised on May 1, 1883. 

Besides it is not shown when the transfer of the land covered by said 
entry was made, or under what circumstances the sale took place. The 
appellant appears as transferee and the letter of the register to the 
claimant was returned to the local office ** unciaimed.” 

I ain of the opinion, however, that the transferee should be allowed 
to make new publication of notice, and furnish supplementary proof 
showing, so far as he may be able, that said pre emptor fully complied 
with the requiremants of the law during the time covered by her final 
proof, also the date of the sale of said jand to the transferee and all the 
circumstances tending to show the good faith of the parties in interest. 
The local officers should transmit said supplementary proof together 
with their opinion thereon, and upon receipt of the same, your office 
will readjudicate the case. 

The decision of your office is modified accordingly. 


TIMBER CULTURE ENTRY—PRELIMINARY AFFIDAVIT. 


The preliminary affidavit required of the timber culture entryman its statutory, and 
the Departmeut has no authority to add thereto. 


Secretary Vilas to Commissioner Stockslager, January 5, 1889. 


In the timber culture circular approved July 12, 1887 (6 L. D., 280) 
the preliminary affidavit therein required contains a phrase which does 
not appear iv the form prescribed by the statute. The words referred 
to are as follows: ° 

That I have made personal examination of said land and from my persoual knowl- 
edge of ihe same state. 

While it is true that the statutory affidavit can not be made in good 
faith except on knowledge derived from a personal examination of the 
land, yet as the statute (20 Stat., 113) has prescribed the exact words 
of the oath required of the applicant, the Departinent has no authority 
to add thereto. 

The said phrase should therefore be stricken out of the said .affidarit, 
A foot-note, however, may be properly appended to the form hereafter 
used, calling attention to the fact that the said affidavit can only rest 
upon a personal knowledge of the land. 

The form prescribed in said circular also requires the applicant to in- 
clude in said affidavit a statemené as to bis post office address. This 
is in addition to the statutory oath and should, for the reasons given — 
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above, be discontinued. The applicant may be properly required to 
state his post office address without including ‘such statement in the 
preliminary affidavit. - 


LROAD GRANT—UNSURVEYED LAND—SETTLEMENT RIGHT. 
Sr. PaAuL M. & M. Ry. Co., ET AL. v. PEDERSON. 


A settlement right existing at the date of indemnity withdrawal, serves tocxcept the 
land covered thereby from the effect of said withdrawal. 
.A pre-emption filing based on settlement prior to survey, and made when the Depart- 
ment held that an indemnity withdrawal did not take effect upon unsurveyed 
land, will be held valid as against such a withdrawal. | 


Secretary Vilas to Commissioner Stockslager, January 5, 1889. 


I have considered the several appeals of the Saint Paul, Minneapolis 
& Manitoba Railway Company, and the Hastings & Dakota Railroad 
Company, from the decision of your office, dated February 2, 1884, hold- 
ing for approval] homestead entry, of Lots 2 and 3, See. 31,-T. 122, R. 
43, and Lots 3 and 4, Sec. 36, T. 122, R. 44, Benson land district, in the 
State of Minnesota. | 

The record shows that the land in the ial numbered section is 
within the twenty mile or indemnity limits of the withdrawal of June 2, 
1869, for the benefit of the St. Paul and Pacific (now the Saint Paul, 
Minneapolis and Manitoba Railway) Company, under the grant by act 
of Congress approved March 3, 1865 (13 Stat., 526). It is also within 
the limits of the withdrawal for indemnity purposes for the benefit of 
the Hastings and Dakota Railroad Company, under the grant by act 
of Congress approved July 4, 1866 (14 Stat., 87), notice of which was re-_ 
ceived at the local land office on May 11, 1868. 

It further appears that Ingebright Pederson filed his pre- aint 
declaratory statement No. 5334 for said lands on June 7, 1872, alleging 
settlement on March 4, 1869, and on the same day jennie’ said 
filing to homestead entry, No. 5312. On May 22, 1878, Elizabeth Peder- 
son, widow of said Ingebright Pederson, deceased, made final proof 
showing that said Pederson was her husband in his lifetime; that he 
died on December 31, 1877; that he settled upon and occupied said land 
prior to June 7,1872; that since the death of her said husband, she 
has continued to reside upon and cultivate said land up to the time of 
making said proof. The local land office accepted the Opreoe and issued 
final certificate, No. 3763 thereon. 

A hearing was ordered and had to Aetenaiue the date of actual settle- 
menton said land. From the evidence submitted, the register and re- 
ceiver found that the subdivisional survey of said land was made in 
_ 1870, and the township plat was filed in the local office April.20, 1872, 
upon which is inscribed the house of E. Pederson on lot 4 of Sec. 36— 














Ze DECISIONS RELATING TO THE PUBLIC LANDS. 


122—44, and that said Pederson settled and established his residenee 
on the land covered by his said entry on the 4th day of March, 1809. 

The record fails to show that any appeal was taken by the companies 
from the findings of the local office, but your office on February 2, 1584, 
considered the testimony taken at said hearing, concurred in the find- 
ings of the register and receiver, and held that ‘‘ the Hastings and Da- 
kota Railroad have no standing in this case, the St. Paul and Pacific, 
now St. Paul, Minneapolis and Manitoba Railway Company, having 
the prior grant, and as the tracts were settled upon and improved be- 
fore the date on which the withdrawal for said last named company 
beeame efiective, viz: June 2, 1869, the same were excepted from said 
withdrawal,” and your office held said entry for approy al for patent, 
~—*€ subject to appeal by said companies.” 

The St. Paul, Minueapolis and Manitoba Railway Company insists 
that said decision is erroneous, (1) In holding that the withdrawal for 
indemnity purposes did not become effective until dune 2, 1869; (2) 
In holding that said Jand was settled upon by Pederson prior to the 
withdrawal; and (3) In holding that the land in question was excepted 
from said withdrawal, 

The Hastings and Dakota Railway Company contends that, as the 
withdrawal for its benefit was prior to that for the St. Paul, Minneap- 
olis and Matitoba Railway Company, it was error to hold that the Hast- 
ings and Dakota Company had no standing in the ease; that the St. 
Paul, Minneapolis and Mauitoba Railway Company could aequire no 
right to the land until selection thereof, as the tract was within the in- 
demnity limits of its grant; citing Railroad Company v. Ryan, 99 U.8., 
382, and Blodgett v. California and Oregon Railroad Company i? C, Th, 
O., 37). 

Counsel for the St. Paul, Minneapolis and Manitoba Railway Com- 
pany also state that, at the time of making final proof the claimant was 
not the widow of the deceased entryman, but had married Rasmus Pe- 
derson. This allegation is not sustained by the record, for that shows 
that the marriage did not take place until 1881, while the final proof 
was made in 1878. 

It is quite clear that at the date when the order of withdrawal for in- 
demnity purposes for the St. Paul, Minneapolis and Manitoba Railway 
Company was received at the local office, the land was settled upon and 
claimed by said Ingebright Pederson. The land had not then been 
surveyed, but after the filing of the township plat of survey the pre- 
emptor duly filed for the land, and transmuted his filing to a homestead 
entry. At the date of said filing, it was the ruling of the Department 
that the withdrawal for indemnity purposes did not take effect upon 
unsurveyed land, for the reason that until survey the settler could not 
tell whether he was upon an even or odd numbered section. (Vol. 1; 
Land Grant Railroads, 211) This rnling was subsequently changed, 
in accordanee with the views of the Hon. Attorney Generalin his opin- 
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ion, dated February 4, 1871 (13 Op., 378), upon the act of Congress ap- | 
proved March 3, 1863 (12 Stat., 7/2), granting lands to the State of 


Kansas for railroad purposes. 


Jt was also held by this Department that the prior esa had the — 


prior right to lands within the common indemnity limits, and that the 
grant became effective upon lands within the indemnity limits and the 
granted limits at the same time. This raling was changed in 1879, in 
the case of Blodgett v. the California and Oregon Railroad Company 
(6 C. L. O., 87) upon the authority of the decision of the supreme court 
of the United States in the case ot Michael Ryan v. The Central Pacific 
Railroad Company (99 U. S., 382), which held that under the provisions 
of the act of Congress approved July 25, 1866 (14 Stat., 239), the com- 
pany could have no right to “lieu” lands until it sctaalle selected the 
tracts as provided by law. See also Grinnell v. Railroad (103 U.5., 
739); Cedar Rapids R. R. Co., v. Herring (110 U. S., 27); Kansas Pa- 
cific R. RB. Co. v. Atchison, Topeka and Santa Fe Co. (112 U.5S., 414); 
St. Paul BR. R. Co. v. Winona R. RB. (112 U. 8., 720); Barney v. Winona 
& St. Peter R. BR. Co. (117 U.8., 228); St. Paul, Minneapolis & Mani- 


toba Ry. Co. ». Bond (3 L. D. 50); Southern Pacific R. R. Co. v. Reed 
(4 L. D., 256); St. Paul, Minneapolis and Manitoba Company v. North- | 


ern Pacific Railroad compan (ibid., 426). 
It is quite evident that under the rulings of the Department in rice 
at the time said withdrawal for the benefit of the St. Paul and Pacific 


Railroad Company (of which the Manitoba road is the successor) became 


effective, the settlement of said Pederson served to except the land in 
question from the operation of said withdrawal. This ruling was uni- 
fornily followed, so far as I am advised, until the case of Serrano v. The 
Southern Pacific Railroad Company (6 L. O., 93), decided by my prede- 
cessor Secretary Schurz on July 2,1879. The Serrano case was over- 
ruled by Secretary Kirkwood, on December 17, 1881, in the case of 
Trepp v. The Northern Pacific Railroad Company (i L. D., 380). The 
claim of the Hastings and Dakota Railroad Company must be rejected 
for the reason, aS we have seen, that when the withdrawal for its bene- 
fit was made, the construction of the Department was, that withdrawals 
for indemnity purposes did not take effect upon unsurveyed land. This 
' construction of the effect of said withdrawal must be presumed to be 
correct, for the reason that as this was an executive withdrawal by the 
Department, it should be given eiiect only to the extent which the De- 
partment intended it should have; and, hence, the land in question 


having been surveyed subsequently to the withdrawal for the benefit 


of the Hastings and Dakota Company, was subject to settlement and 
entry at the date of the settlement of said Pederson. 


it follows, therefore, that his settlement and entry were duly made,: 


and that said decisiou of your office holding the entry for approval was 
correct. : 
It is aeconiely affirmed. 


eT Ta 
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SCHOOL INDEMNITY—CERTIFICATION—FRACTIONAL TOWNSHIP. 
WRIGHT ET AL. v. STATE OF CALIFORNIA ET AL. 


The certification of land is equivalent to patent therefor; and an application to enter 
patented land confers no right upon the applicant either in the courts or the De- 
partment to question the validity of the patent by which title passed from the 
government. 

While the State of California is not entitled to make indemnity-selections in lieu of 
school sections that are swamp or overflowed, yet certifications made prior to the 
passage of the act of March 1, 1877, for losses alleged in townships made frac- 
tional by the segregation of swamp lands, will not be disturbed. 


Secretary Viias to Commissioner Stockslager, January 5, 1889. 


This case comes before the Department upon the separate appeals of 
Elisha Wright and other appellants from the decision of your office of 
November 26, 1857, rejecting their applications to enter, respectively, 
under the homestead and pre-emption laws, the tracts opposite their 
respective names, as set forth in your letter of said nies to which ref- 
erence is hereby made. 

— You rejected said applications upon the ground that the lands applied 
for, having been approved and certified to the State of California, they 
were not subject to entry, and that the applicants could acquire no 
rights under their applications, as the title to said lands had passed 
out of the governinent by the approval and certification of said lands. 

While this case was pending in your office, and prior to the decision 
ef your office above referred to, James W. Shanklin, Esq., counsel for 
respondents, addressed you a communication, with a view to obtain 
from your office an authoritative expression as to the validity of the 
bases of certain indemnity school land selections, which embraced the 
land above referred to. 

In response to this communication, your office by letter of October 
17, 1887, held that some of the selections above referred to are valid and 
some must he held as invalid in whole or in part, and others are heldin 
abeyance because it has not been decided whether the bases used were 
swamp land or water at the date of the swamp land act. 

There was no error in your decision rejecting the applications of 
Elisha Wright and the other appellants to enter said lands, because 
the certification of said lands was equivalent to patent, and an appli- 
cation to enter patented land confers no right upon the applicant 
either in the courts or the Department to question the validity of the 
patent by which title passed from the government. Story v. Southern 
Pacific Railroad Company (4 L. D., 396). Your decision rejecting said 
application is therefore affirmed. 

As to the validity of these selections, it has been decided by the 
Department, in the case of the United States t. the State of Califor nia,* 
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that while the State of California is not entitled as other States are, 
under the language of the various acts providing for indemnity, to make 
selections for swamp lands merely because they are swamp or. over- 
flowed, yet that certifications to said State for deficient sections in 
townships made fractional by a survey segregating the swamp land 
found therein which were certified prior to the act of 1877 will not now 
be canceled. : 

The principle announced in said case controls the case now under 
consideration, so far as it affects the rights of the State, and your said 
decision, so far as it conflicts with the principles therein announced, is 
hereby reversed. 


RAILROAD GRANT—ACT OF FEBRUARY 8, 1887. 
NEW ORLEANS & Pac. BR. R. Co- 


‘The grant to the New Orleans and Pacific railroad company took effect when the Sec- 
retary of the Interior was notified that said compauy, through the action of a 
majority of its stockholders, had accepted the provisions of the act of February 
8, 1887, and agreed to discharge all the obligations imposed upon the- New Orleans, 
Baton Ronge, & ‘Vicksburg compauy by the act of March 3, 1871. . 

After the performance of said conditions, the last named company, or its mortyagees, 


or bondholders, have no stauding in the Department to protest against the i issn- 


ance of patents, but must look to the courts for protection. 
Secretary Vilas to Commissioner Stockslager, January 5, 1859. 


On February 8, 1888, you submitted to the Department for approval 
for patent two lists of selections of lands made by the New Orleans 
Pacific Railroad Company, containing 77,213.27 acres, as follows: 

List No. 5, 35,693,97 acres, 

List No. 6, 41,519.30 acres. 

While said lists were pending in the Department for sonsiierition ja a 
letter was received from Mr. John B. Sweat, dated March 1, 1888, stat- 


ing that he had been retained to file in the Department a protest against | 


the issue of patent for lands to the New Orleans Pacific Railroad Com- 
pany until that company had complied with the provisions of section 
three of the act of Congress, approved February 8, 1887, and asking 
for certain time in which to file said protest, which was granted. The 
protest not having been filed within the time allowed, it was extended 
until the 30th day of May. Having no knowledge that any such pro- 


test had been filed, I directed that said lists be returned to your office, | 


for the purpose of having the bases incorporated in the lists, and on 
July 14th last, I approved said lists and transmitted them to your office. 

After said approval had been made, a letter was received from Mr. 
Sweat, stating that the protest had been filed, and after diligent search 
it was found in the office of the Assistant Attorney General, where it 
had been mislaid. 


Renae PRS ES an ERT EST Gast ee 
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Said protest, which is now before me for consideration, is made in 
behalf of Frederick A. Babcock, who alleges that he is the holder of 
certain bonds made by the New Orleans, Baton Rouge and Vicksburg 
Railroad Company, which are seeured by mortgage made by said com- 
pany, covering all the property then owned or thereafter to be acquired 
by said company; that in the latter part of the year 1851, said New 
Orleans, Baton Rouge & Vicksburg Railroad Company assigned and 
transferred to the New Orleans Pacific Kailroad Company all its rights, 
franchises and privileges under a grant of lands to aid in the construc- 
tion of said road, made by the United States to the New Orleans, Baton 
Rouge & Vicksburg Railroad Company, by act of Congress of March 
3, 1871, and with all the obligations imposed by said act; that the New 
Orleans Pacifie Railroad Company took possession of the lands under 
said grant, and completed the construction of its road through said 
Jands, and now elaims fo hold the same free and clear of said mortgage 
debt, upon the ground that the New Orleans, Baton Rouge & Vicks- 
burg Railroad Company never acquired title to said lands; that the - 
petitioner is informed that the Departinent is about to approve grants 
to the New Orleans Pacifie Railroad Company, assignee of the New 
Orleans, Baton Rouge and Vicksburg Company, by certifying to them 
lands embraced in said lists, and he submits this as “a brief in oppo- 
sition to the perfecting of said grants until the assignee of said grant. 
has complied with all the requirements in relation to said grants and 
the protection of the New Orleans, Baton Rouge & Vicksburg Railroad 
Company.” | ; 

The third section of the act of February 8, 1887, entitled ‘‘An act to 
declare a forfeiture of lands granted to the New Orleans, Baton Rouge 
& Vicksburg Railroad Company to confirm title to certain lands, and 
for other purposes,” provides: | | 

That the relinquishment of the lands and the confirmatiion of the grant provided 
for in the second section of this act are made and shall take effect whenever the 
Secretary of the Interior is notified that said New Orleans Pacific Railroad Com- 
pany, through the action of a majerity of its stockholders, has accepted the pro- 
visions of this act, and is satisfied that said company has accepted and agreed to 
discharge all the duties and obligations imposed upon the New Orleans, Baton Rouge 
and Vicksburg Railroad Company by act of March third, eighteen hundred aud 
seventy-one, entitled ‘‘An act to incorporate the Texas Pacific Railroad Company, 
and to aid in the construction of its road, and for other purposes. 

After the passage of this act, Mr. Babcock filed in the Department a 
petition, protesting against the certification of lands tosaid New Orleans 
Pacific Railroad Company, upon, substantially, the same grounds as are 
embraced in the protest now under consideration. 

The Department, on April 28, 1887, acting upon this petition, de- 
clined to grant it, upon the ground that the company had filed in the 
Department satisfactory evidence of full compliance with the act of 
February 8, 1887 (5 L. D., 593). Said act of February 8, 1887, pro- 
vided, that the grant to the New Orleans Pacific Railroad Company 
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shall take effect whenever the Secretary of the Interior is notified that 
said company, throngh the action of a majority of its stockholders, has 
accepted the provisions of the act, and agreed to discharge all the 
duties and obligations imposed upon the New Orleans, Baton Rouge & 


- Vieksburg Railroad Company by the act of March 3, 1871. 


These are the only conditions required to entitle them to the benefit 
of the grant, and after the performance of said conditions, the last- 
named company, or their mortgagees, or bondholders have no standing 
in the Department to protest against the issuance of patents, but 
must look to the courts for their protection. | 

In passing upon this question, the Department considered that the. 


action of the stockholders above referred to was sufficient to eonstitute 


an acceptance of the provisions of the act of Congress of February 8, 


1887, and also an acceptance of an undertaking and obligation on its 


part to discharge all duties and obligations imposed upon the New 
Orleans, Baton Rouge and Vicksburg Railroad Company by said. act of 
Congress of March 3, 1871, and to protect all persons holding obliga- 
tious or demands against said company, but the nature and extent of 
such obligations could not be in any manner considered by the Depart- 
ment, but must be determined by the courts. 

You will therefore proceed to issue patents for the lands embraced in 
said lists. 


PURCHASE UNDER THE ACT OF MARCH 8, 1887. 
SAMUEL L. CAMPBELL. 


Iustructions given as to the method of procedure, and proof required under applica- 
tious for the right of purchase as provided by section five, act of March 3, 1837, 


Secretary Vilas to Commissioner Stockslager, January 8, 1889. - 


On January 12, 1886, by a decision of your predecessor, the timber- _ 
culture entry of George F. Robinson for the SE. $ of Sec. 1, T. 102 N., 
R..32 W., 5th P. M., Worthington land district, Minnesota, was held 
for cancellation, and the applications of David M. Montgomery and 


_ Samuel L. Campbell to make homestead and timber-culture entries re- 


spectively of the same tract were rejected. From this action only Camp- 
bell appealed, and the judgment of your office became final as to appli- 
cations of Robinson and Montgomery. 

Pending the appeal of Campbell here, on February 28, 1888, he filed 
in the loval office an application to purchase under section. five of the 
act of March 3, 1887 (24 Stat., 556), the quarter-section above described. 
and also the S. 4 of the SW. 4 of the same section and town; which ap- 
plication has been transmitted to me for consideration. ~ 

As there seems to be no adverse claim to said tract involved in the 
appeal, action upon the latter will be suspended until the disposition of 
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the application to purchase, as the allowance thereof would make it un- 
necessary to further consider the appeal. 

With his said application Campbell files the affidavit of himself and 
Willis Drummond, Jr., wherein certain averments are made, which, if 
true and properly substantiated, taken in connection with certain find- 
ings of fact in the decision of your predecessor, of January 12, 1886, 
would seem to bring the application within the purview of said section 
and act. These matters, however, it is not necessary, at this time, to 
recite in detail, inasmuch as the application to purchase, and the ques- 
tions involved therein, should first be passed upon regularly by the reg- 
ister and receiver and your oflice. 

To that end the said application and the papers in the case are here- 
with returned to you, so that proper steps may be taken to afford the ap- 
plicant an opportunity to establish his right to make said purchase. 

Section five of the act under which the purchaseis sought to be made 
reads as follows: 

That where any said company shall have sold to citizens of the United States, 
or to persons who have declared their intention to become such citizens, as a part of 
its grant, lands not conveyed to or for the use of such company, said lands being 
the numbered sections prescribed in the grant, and being coterminons with the con- 
stracted parts of said road, and where the lands so sold are for any reason excepted 
from the operation of the grant to said company, it shall be lawful for the bona fide 
purchaser thereof from said company to make payment to the United States for 
said lands at the ordinary government price for like lands, and therenpon patents 
shall issue therefor to the said bona fide purchaser his heirs or assigus: Provided, That 
all lands shall be excepted from the provisions of this section which, at the date of 
such sales were in the bona fide occupation of adverse claimants under the pre-emp- 
tion or homestead laws of the United States, and whose claims and occupation have 
not since been voluntarily abandoned, as to which excepted Jands the said pre-emp- 
tion and homestead claimants shall be permitted to perfect their proofs and entries 
and receive patents therefor; Provided further, That this section shall not apply to 
lands settled upon subsequent to the first day of December, 1882, by persons claiming 
to enter the same under the settlement laws of the United States, as to which lands 
the parties claiming the same as aforesaid shall be entitled to prove up and enter as 
in other like cases, 


Therefore in order to make purehase under the provisions of that 
section if is apparent that the applicant must show satisfactorily to the 
land officers . 

1. That the tract in question was of “the numbered sections pre- 
comet in the grant;” | 

. That it “ was coterminous with constructed parts of said road; ” 

3, That it was sold by the company, to the applicant, or one aes 
whom he claims, “as a part of its grant;” 

4, That it was * excepted from the operation of the grant to said com- 
pany ;” 

5. That at the date of said sale, it was not in the bona fide octupa- 
tion of adverse claimants, under the pre-emption or homestead laws, 
*¢ whose claims and occupation have not sinee been voluntarily aban- 
doned ;” 
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6. That it has not been “settled upon subsequent to the first day of 
December, 1882, by persons claiming to enter the same under the set- 
tlement laws ;” | 

7. That Hie applicant is a citizen of the United States or has de- 
clared his intention to become such ; = 

8. And that he, or one under hon he claims, was a bona fide pur- 
chaser of said tract from the company. 

If the status of the land, its freedom from settlement aatais: and the 


qualifications of the applicant are clearly shown in accordance with the ~ 


above requirements of the act of Congress, the purchase will be allowed, 
otherwise it must be disallowed. , | - 

It is to be observed that the act seeks to guard jealously the rights 
of two classes of settlers mentioned therein—those who were in bona — 
fide occupation of the land at the date of the sale, and who did not vol- 
untarily abandon the same, and those who settled thereon since Decem- 
ber 1, 1882, and claim to make entry under the settlementlaws. In the 
absence of proper steps taken to ascertain if settlers of either class exist, 
and: ainple opportunity afforded them to assert their claims, purchase 
under said section should not be permitted. Inasmuch as the privilege 
conferred by the act is but a preferred right of purchase—a special pre- 
emption rigut—whieh would be perfected by the payment of the price 
of the laud and the issue of cash entry certificate as in pre-emption en- 
‘tries, it would seem-eminently proper to adopt the same mode of. pro- 
cedure, as far as applicable, as is used in making final proof in that class 
of cases. You will therefore require the applicant herein, before sub- 
initting his testimony, to give the notice, by advertisement and posting, 
of his intention to prove his right to make purchase of the described 
tract, that is prescribed by the.act of March.3, 1879 (20 Stat., 472). 

This would seem to be the best and inost effective way of protecting 
the two classes of settlers described in the act, or, any other adverse 
claimants or protestants, if there be such, who should be heard as is 
done in other cases, under the existing rules and pragtice of the land 
department. 

AS many applications to purchase lands under sections four and five 
of said act will probably. be presented, if is advisable that you cause to 
be formulated, aud subinitted to me for approval, a circular prescribing 
rules in relation thereto for the guidance of the local officers in such 
Cases. 
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RAILROAD GRANT—HEARING TO DETERMINE CHARACTER OF LAND. 
CENTRAL PACIFIC R. R. Co. 


A decision of the local officers, holding certain tracis within the granted limits non- 
mineral in character, after hearing ordered to determine that question, will be 
approved in the absence of appeal. 

The failure of the company to list the said lands, will not defeat the effect of suck 
proceedings, but such listing may be required nune pro tune. 


Seeretary Vilas to Commissioner Stockslager January 9, 1889. 


By letter of July 11, 1885, the local officers at Sacramento, Califor- 
nia, transinitted the record of a hearing held (May 26, 1885, before a 
notary public) upon the application of the Central Pacifie Railroad 
‘Company to determine the non-mineral character of the fractional NE. 4, 
and the N. 4 of the SE. 4, Sec. 5, the NW. 4 of the SE. 4, Sec. 7, the 
NW. i of Sec. 9, Lot 2, Sec. 25, T. 10 N., R. 7 E., and the SE. 4 of Sec. 
29, T. 11. N. RB. 7B. M., D. M. 

With this record the local officers forwarded their joint opinion to 
the effect that all the regulations of the department had been com- 
plied with and that the ‘said lands are clearly non-mineral in charac- 
ter.” No appeal was taken from this decision. 

On September 30, 1886, you instructed the local offive to report ‘as 
to whether application has been made to enter or select any of said 
dands and upon what grounds the hearing was had.” 

In response to the foregomg, the local office, by letter of October 29, 
1886, enclosed letter dated October 11, 1886, by the “land office attor- 
ney” of said railroad, stating, in effect, that it was the company’s in- 
tention to select the said Jands after their non-mineral character had 
been established and giving record information concerning certain 
contests and filings, involving a portion of the Jand described. 

By decision, dated November 16, 1886, your office dismissed the pro- 
ceedings herein, for the reason that the company had ‘failed to file an 
application to select the tracts in question.” From this action the com- 
pany appeals. | 

The record before me does not disclose in what manner the tracts 
mamed had been, prior to the said application for hearing, returned as 
mineral. Your suid decision, however, intimates that they were “ prima 
facie mineral.” In view, therefore, of the company’s application to dis- 
prove, it would appear that their mineral character had been shown, 
either by the field notes of survey, or otherwise, to the satisfaction of 
your office. | 

The records of your office show the tracts mentioned to have been, 
at the date of its said application, within the granted limits of the ap- 
pellant coinpany. 

Generally speakiug, the Department will not consider a motion for a 
hearing to deterinine the characterof public land, unless made with the 
intent to assert or acquire title thereto, which intent must be evidenced 
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by an accompanying application to appropriate the same. But in this 
ease the company has already acquired title to the tracts named. The 
local officers after being satistied that all the regulations of the Depart. 


ment were com plied with have found these tracts to be non-mineral and. 


no appeal having been taken from their finding, itis accordingly hereby 
approved. The character of said tracts being so determined they passed 
to the company by virtue of its grant. But in view of the established 
practice of your office you will now require the company to list the sev- 
eral tracts nune pro tune. 

The action of your office is modified accordingly. 


SCHOOL INDEMNITY—STATE ‘OF MINNESOTA. 
Joun B. DIscH. | 


Where the land used as the basis of selection would have been double minimum, if 
it had not been reserved for school purposes, the State is entitled to select double 
minimum land in lieu thereof. . 


Secretary Vilas to Commissioner Stockslager, January 9, 1889. 


I have considered the appeal of John B. Disch from your office de- 


cision of August 12, 1887, rejecting his application to make homestead 
entry for NW. 4 Section 20, T,.105, R. 42, Worthington, Minnesota, 
land district. 


Appellant’s application was rejected because the land applied for was 


covered by school indemnity selections made August 3, 1878, per list 
No. 4. | 

List No. 4 was a selection made in behalf of the State of Minnesota 

by the Commissioner of the State Land Office, August 3, 1878, of NW. 
4, Sec. 20, T. 105, R. 42, in lieu of the same quantity of land in Sec. 16, 
7. 104, R. 8. 

In your said decision you say ‘the fae was ‘enhanced to the double 
minimum price of $2.50 per acre long prior to the said selection; but it 
was decided by letter to yon of July 29, 1887, that the lands lost to the 
State by reason of pre-emption entries in Sec. 16, T. 104, R. 8, upon which 
loss this selection is based, had been enhanced to the double minimum 
price at the date of the schoo! grant, and that the selection, is therefore, 
valid under existing rulings.” | 

The grant of the sixteenth and thirty-sixth sections to the State of 
Miunesota for school purposes, was made by act of February 26, 1857, 
(11 Stat., 166) by certain propositions offered to the convention of dele- 
gates of the people of the Territory of Minnesota, which, if accepted 
by the convention should become obligatory upon both the United States 
and the State of Minnesota, the first proposition being— 

That sections numbered sixteen and thirty-six in every iownship of public lands 
in said State, and where either of said sections or any part thereof, has been sold or 


otherwise disposed of, other lands equivalent thereto and as contiguous as may be, 
shall be granted to said State for the nse of schools, 
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This convention, held August 29, 1857, adopted and accepted said 
proposition and by the act of May 11, 1858, Minnesota was admitted to 
the Union, and the said grant became effective from and after that. date. 

The lands in section 16, T. 104, R. 8, are within the granted limits. of 
the Southern Minnesota Railroad, which you say in your letter of July 
29, 1887, submitted with the record, was definitely iocated February 20, 
1858. 

The lauds which were the basis of the selection herein described, 
would, if not in the reserved school section, have become by this act of 
definite location double minimum in price and, as under the grant above 
cited, the State is entitled to “other lands equivalent thereto,” it may 
well be held that double minimum lands of the same character, selected 
as indemnity, are only equivalent to the lands lost to the State. Such 
lands are certainly like in quality and when a like quantity has in such 
cases been selected I can see 10 reason why the same should not be ap- 
proved. They are besides within the fair requirement of contiguity. 
Whatever may be the rule in general, I think these lands selectable in 
this cuse. 

It follows of course that said fact is not open to homestead ently: 

Your said decision is accordingly affirmed. 


SCHOOL INDEMNITY=—FRACTIONAL TOWNSHIP DOUBLE MINIMUM 
LAND. | 


STATE OF MINNESOTA. 


The State isentitled to select indemnity that isof the same general character and 
belonging to the same class as the land it would have received had there been 
no deficieney in the township. 


Secretary Vilas to Commissioner Stockslager, January 9, 1889. 


Ihave considered the appeal of the State of Minnesota from your 
office decision of July 11, 1887, holding for cancellation the selection of 
the S. 4 of Sec. 6, T. 129 N., BR. 29 W., 5th P. M., St. Cloud, RNAI, 
land district. 

This land and the whole township within which it is situated were 
within the six mile or primary limits of the old St. Paul and Pacific 
Railroad (branch line), under the grant of March 3,1857. All theeven 
numbered sections in this township were, by the filing of the map of 
definite location of said road on December 5, 1857, enhanced to the 
double minimum price of $2.50 peracre. On March 7, 1870, the State of 
_ Minnesota applied to select the said 8S. 4 of Sec. 6, T. 129 N., Rh. 29 W., 
Sth P. M., in lieu of the deficiency of three hundred and twenty acres 
of schoolland in the same township, said deficiency being occasioned 
by that township being fractional and there beiug no 16th or 36th sec- 
tion therein. In your office it was found that the State was entitled to 
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three hundred and twenty acres of indemnity to make up the deficiency 
in said township, but that the State lost no lands in that township that 

-had been enhanced to the double minimum price, and that she was not 
entitled to select double minimum lands to supply the deficiency: exist- 
ing there, and the selection was held for cancellation. 

I can not concur with this decision. If said township had been full . 
and regular, instead of fractional, the State would have received lands 
of the same elass as the tract she is now asking for. It seems to me to 
be just and in entire accord with the letter and the spirit of the law that 
the State should be allowed to select as indemnity lands that.are of the 
same-general character and belonging to the same class as those she 
would have received if there had been no deficiency in this township. 

The question as to the right of the State of Minnesota to select 
double minimum Jands as indemnity for lands lost in place, which 
would had they not been in the reserved school sections, have been 
raised to the double minimum ‘price, was discussed and decided in the 
~ case of John B: Disch, decided by me this date. 

For the reasons herein set forth, the decision appealed from is re- 
versed, and it is directed that said selection be approved, unless there 
be some reason, not appeariug in the record now before me, for reject- 
ing it. 


RAILROAD GRANT—RIGHT OF INDEMNITY SELECTION. 
ALABAMA & CHATTANOOGA R. R. Co. 


The right to select indemnity does not extend to lands within the granted limits of 
another road, though such road may not have been constructed within the time 
fixed by the statute, but was definitely located, and the grant therefor remains 
unforfeited. 


Secretary Vilas to Commissioner Stockslager, January 10, 1889. 


I have considered the appeal of the Alabama and Chattanooga Rail. 
road Company from the decision of your office, dated May 28, 1887, re- 
jecting so mach of its selection of lands for indemnity purposes as falls 
within the granted limits of the grant to the State of Alabama by act of 
- Congress approved June 3, 1856 (11 Stat., 17) for the benefit of “ either 
the Coosa and Chattooga, the Coosa and Tennessee, or the Selma, 
Rome and Dalton (formerly Alabama and Tennessee) Railroads.” 

Said rejection was made upon the authority of departmental decision 
in the case of the Alabama and Chattanooga Railroad Company v. Ten- 
nessee and Alabama Railroad Company (5 L. D. 582), 

The contention of the appellant is, (1) That this Department had no 
jurisdiction to render the decision cited by your office, because the 
lands in controversy had been certified to the State of Alabama prior 
to 1860, in part satisfaction of the first one hundred and twenty sec- 
tions granted to the Tennessee and Coosa Railroad Company. (2) 

16184—VvoL 8~——3 
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That “ the first section of the act of Congress of June 3, 1856, in the fol- 
lowing words: ‘That there be and is hereby granted to the State of 
Alabama, for the purpose of aiding in the construction of railroads, 

from Gadsden to connect with the Georgia and Tennessee 
lines of railroads, through Chattooga, Wills and Lookout Valleys,’ has 
been uniformly construed by this Department and the courts as con- 
ferring a grant tothe northern end of the railroad, which, by consolida- 
tion with the Northeast and Southwestern Railroad, under authority of 
the act of the Legislature of Alabama of 1868, became the Alabama and 
Chattanooga Railroad.” (3) That it is evident that Congress never in- 
tended to make any grant to or for the Coosa and Chattooga Railroad, 
and the acceptance of the map of definite location filed by the Coosa 
and Chattooga Kailroad Company was unauthorized, and should not 
estop this Department from declaring that there was no grant for the 
benefit of said Coosa and Chattooga Railroad Company. 

It is further urged by the appellant company that the Selma, Rome 
and Dalton Railroad was never built between Jacksonville and Gads- 
den, and the lands that it might have received if constructed between 
said points were granted to the Alabama and Chattanooga Company 
by the act of the Legislature of Alabama, dated February 20, 1883. 

It is further nrged by the Alabama and Chattanooga Company that 
by the third section of the granting act, ‘all the lands granted are ex- 
pressly made subject to the disposal of the Legislature of the State for 
the purposes disclosed in the grant:” that the Tennessee and Coosa 
Company having failed to construct its road within the required time, 
and Congress by act approved April 10, 1869 (16 Stat., 45), having re- 
newed the grant in favor of the Alabama and Chattanooga road, and 
not in favor of the Tennessee and Coosa road, the State of Alabama had 
the right to dispose of the lands within the conflicting limits to the road 
which had been constructed, and that the Alabama and Chattanooga 
Railroad Company should be permitted to select for indemnity pur- 
poses lands falling within the granted limits of the other roads, confliet- 
ing with the indemnity limits of the Alabama and Chattanooga road. 

It is a sufficient answer to the objection as to the jurisdiction of the 
Department to render the decision of January. 29, 1887, holding that 
‘“Jand within the granted limits of a road not constructed within the re- 
quired time, but definitely located and not torfeited by Congress, is not 
subject to the indemnity selection of another road,” to say that the ques- 
tion of jurisdiction was expressly presented to the Department, and the 
objection was urged in support of the motion asking for a modification 
of said departmental decision, dated January 13, 1887, * that the lands 
in controversy had been certified over to the State of Alabama for the 
benefit of the Tennessee and Coosa road, and therefore this Department 
has no authority and jurisdiction to pass upon the merits of the case at 
all.” But the motion for modification was denied, for the reason that 
if the additional facts had been presented, the decision might have been 
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based upon a somewhat different ground; but it was stated that the de- 
cision was rendered upon careful consideratiou of the whole matter, and 
it did not appear that it was “in any particular incorrect.” 

On December 21, 1859, your predecessor, Commissioner Smith, ad- 
dressed a letter of inquiry to this Department, and asked to be advised, 
‘‘(1) Whether the law of Congress authorizes the construction of two 
roads as construed by the autiorities of Alabama, and, if so, (2) whether 
in our adjusiment, we shall certify the lands within the limits of each 
road to ihe State for their joint benefit.” 

On Tebruary 6, 1860, your predecessor, Commissioner Wilson, refer- 
ring to said letter of inquiry, dated December 21, 1859, which a been 
- the subject of an oral conference with the Secretary on the same morn- 
- ing, reported : | 

That comparing with the act the geographical features of the section of the coun- 
try in the north eastern part of the State to be traversed by the Railroad contem- 
plated by the above mentioned act; I am of the opinion that the terms of the grant 
can beanade completely operative and effective only by giving to it such construction 


_as that given by the authorities of the State, to wit, two roads, one through Chat- 
tooga Valley, the other through Wills and Lookout Valleys. 


On February 7, 1870, Secretary Thompson advised your office (Vol. 5, 
L. & R., 492), that he had examined the act of Congress, Spprorell 
June 3, 1856, and concurred in the manner of adjustment proposed by 


your office, to wit: on the basis of tworoads. Secretary Thompson 
said : 


To the casual reader, I think it would appear that one road only was provided for ; 
buton examination of the subject itappears that the construction of one road “ through 
three valleys is geographically impossible; that the State had chartered two com- 
panies in 1852, one to construct a road from Gadsden through Wills and Lookout Val- — 
leys to the Tennessee line of roads; and that the State Legislature in 185% has trans- 
ferred the grant to these two roads alike. The law of Congress also has named both 
“the Georgia and Tennessee, and Tennessee line of Railroads,” which words not in- 
aptly designate two termini for roads connecting from Gadsden. I therefore agree 
with you that all the calls of the grant can only be filled by the recognition of two 
lines of road from Gadsden : one connecting with the Tennessee line of railroads and 
the other with the Georgia and Tennessee line, the former passing through Wills and 
_ Lookout Valleys, and the latter through the Chattooga Valley. 


> 


I am not advised that there has been any departmental or judicial 
decisions adverse to the views expressed by Secretary Thompson, and 
an adjudication by the head of the Department that has stood for almost 
thirty years, unchallenged, ought not to be overruled, unless clearly 
contrary to law. 

I conclude, therefore, that by the third section of said act, a grant was 
made for the benefit of a railroad to be constructed from Gadsden 
through the Chattooga Valley to the Georgia and Tennessee line, and 
that the contention of the appellant company that no grant was ever 
made, “to or for the Coosa and Chattooga railroad,” can not be main. 
tained. The Coosa and Chattooga railroad company, duly organized 
and authorized to construct said road by the act of the Legislature of 
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of the State of Alabama, approved February 8, 1858, filed in youroffice 
its map of definite location on September 20, 1858. Having determined 
that said granting act provides for a grant for the benefit of the Coosa 
and Chattooga Railroad Company, it will be necessary to consider what 
effect must be given to the first and third sections of the granting act. 

The first section of the act grants every alteruate section of land, des- 
ignated by odd numbers, for six sections in width on each side of cer- 
tain railroads from points designated therein, and also the right to 
select indemnity for losses within the granted limits. It is further pro- 
vided that: 

The lancs hereby granted for and on account of said roads, severally, shall be ex- 
elusively applied in the coustruetion of that road, for and on account of whieh sueh 
lands are hereby granted, and shall be disposed of only as the work progresses, and 
the same shall be applied to no other purpose whatsoever, 

The third section of the granting act provides, “ that the said lands 
hereby granted to the said State shall be subject to the disposal of the 
Legislature thereof, fur the purposes aforesaid, and no other.” 

The suggestion that the renewing act of April 10, 1869, can affect the 
rights of the other roads provided for in the granting act of 1806, is 
without force, for it did not pretend to declare any forfeiture against 
the other roads which had not been completed in time. 

The supreme court of the United States in the case of Doe v. Larmore 
(116 U. S., 198), held, upon the authority of the St. Louis, Iron Mount- 
ain and Southern Railway Company v. McGee (115 U. 8., 469), that 
said | 

Act of 1869 is to be treated as au extension of the time named in the original act for 
the completion of theroad . . . . . Thecompletion of the road within the time 


fixed by the new act perfected the title of the company under the original grant, and 
this title inured, at once, to the benefit of Larmore. 


Again, the claim of the appellant, that by the terms of the granting 


act the State of Alabama has the absolute and unrestricted power of 


disposal of all lands within the limits of the roads provided for in the 
granting act, is likewise untenable. 

It was expressly provided in. the joint resolution of the General As- 
sembly of Alabama, conferring the grant for one of the roads desig- 


nated in said act of 1856, upon the Wills Valley Railroad Company, of 


which the Alabama and Chattanooga Railroad Company is the suc- 
cessor,— 


That nothing in these joint resolutions contained, nor the passage and approval of 


the same first in point of time, shall be construed to give the road to which the land 
is hereby appropriated, any prefereuce where its ciaims to lands come in conflict with 
the claims of any other road provided for in said act. See Acts of Alabama (1807 & 
1858) p. 430-31. 

The supreme court of Alabama in the case of Swan and Billups v. 
Lindsey (70 Alabama 521), upon a carefut Gousideration of the legisla- 
tion under the provisions of sail acts, held that as soon as the line or 
route of the railroad was definitely fixed, the grant became one of specific 
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sections, the title to which passed out of the United States and into the 
State of Alabama; that it was not an indefeasible fee out of the United 
States, because the right was reserved, upon condition if broken to have 
the lands revert to the United States, upon proper proceedings being 
taken to that end; that was not an absolute conveyance or grant to the 
State in its own right as of fee, for the State took in trust to devote the 
proceeds or have them devoted in aid of the construction of the specified 
line of railroad “ for the purposes aforesaid.” 

The court further held, that the act cf 1856 and the rénewing act of 
1869 did not confer the right to sell all the lands granted as soon as the 
line of the railroad was definitely fixed; that one hundred and twenty 
sections included within a coterminous length of twenty miles might be 
sold without the performance of any condition precedent, and, beyond 
this, the State itself could not go nor could it confer on the railroad com- 
pany power it did not itself possess. 

It was farther decided that the granting act constituted the State the 
administrator of its bounty, with limitations, it could not transcend, 
which restricted the State in the execution of the trust to the purposes 
expressed in the act of Congress. Those purposes, as we have seen, 
were to aid not one road, but several distinct and separate railroads 
diverging from a given point and with different termini. The State 


.. could not, by any legislative act, confer upon one railroad lands appro- 





priated by Congress to aidin the building of anotber and different road. 

Until appropriate action shall have been taken to declare a forfeiture 
of the grant for the benefit of the railroads not constructed in time, the 
lands granted will not revert to the United States. Such was the ruling 
of the United States supreme court made in 1874, upon a similar grant, 
in the case of Schulenburg v. Harriman (21 Wall, 44), and it has from 
that time been uniformly followed by the courts and this Department. 

Since there has been no forfeiture by Congress, or under its authority, 
of the lands granted by said act of 1856 to aid in the construction of the 
several roads designated therein, it follows, necessarily, that said granted 
lands are not subject to appropriation for any other purpose. 

_ In the case of Barney et al. v. Winona and St. Peter Railroad Com- 
pany (117 U. S., 228), the supreme court said: 

In the construction of land grant acts, iu aid of railroads, there is a well estab- 
lished distinction observed betweeu ‘ granted lands” and ‘ inelemnity lands.” ‘The 
former are those falling within the limits:specially designated and the title to which 
attaches when the lands are located by au approved and accepted survey of the line 
of the road, filed in the Land Department, as of the date of the act of Congress. The 
latter are those lands selected in lieu of parcels lost by previous disposition or reserva- 
tion for other purposes, and the title to which accrues only from the time of their. 
selection. 

The supreme court, in thacase of St. Paul Railroad v. Winona Rail- 
road (112 U.8., 720), construing the act of Congress approved March 3, 
1857, (11 Stat., 195), granting land to the Territory of Minnesota and 
the State of Alabama to aid in the construction of railroads, decided 
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that when grants are made for different roads by the same statute, 
priority of location gives no priority of right; that where the limits of 
the primary grants, which are settled by the location, conflict, as by 
crossing or lapping, the parties building the roads under those grants 
take the sections, within the conflicting Hmits of primary location, in 
equal undivided moieties without regard to priority of location of the 
line of the road, or priority of construction; that the rule with refer- 
ence to conflicting indemnity limits is, that neither priority of grant, 
nor priority of location, nor priority of construction, gives priority of 
right, but priority of selection. | 

This doctrine was re-affirmed in the case of Sioux City Railroad v. 
Chicago Railway (117 U.S., 406). 

So long as the grant in aid of the railroads provided in said act shall 
remain untforfeited, | am satisfied, both upon principle and authority, 
that the appellant company cannot be allowed to select, as indemnity, 
lands within the granted limits of the grant in aid of the other roads. 

The decision of your office must be and it is hereby affirmed. 


eee 


TANNEHILL v. SHANNON. 


Motion for review of departmental decision of Apnil 17, 1888 (6 L. D., 
626) denied by Secretary Vilas, January 10, 1889. 


a 


TIMBER CULTURE CONTEST—PRACTICE—REHEARING. 


JEARDOE v. SHANNON. 


The local officers may properly in contest cases inspect the land involved, but such 
action should only be taken after due notice to the parties, and before argument 
in the case is heard. 

While a decision in a contested case should not be rendered upon the report of the 
register, based upon a personal inspection of the land, made witbont notice to 
the parties, and after the case was closed, such report may be properly treated as 
the basis for a rehearing. 


Secretary Vilas to Commissioner Stockslager, January 10, 1889. 


The record in this case presents a motion by James Shannon for re- 
view and reconsideration of departmental decision rendered May 18, 
1888, in the case of S. N. Jeardoe v. said Shannon, involving the latter’s 
timber culture entry, made September 10, 1880, for the SW. 4 Sec. 15, 
T. 105 N., R. 61 W., Mitchell, Dakota. On July 29, 1882, Shannon re- 
linquished the. SE. 4 of the quarter section named, because of conflict 
with a prior entry, and thereupon his entry was to that extent canceled 
The tract now in controversy, therefore, contains only one hundred and 
twenty acres. P 

The original record shows that, on February 6, 1885, 8S. N. Jeardoe 
instituted contest against said timber culture entry, then covering but 
three-fourths of a quarter section of land, charging that said Shannon 
‘‘has not, during the third year after entry, nor up to the present time, 
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planted trees, seeds or cuttings on the first jive acres; nor during the 
fourth year, or up to the present time, planted trees, seeds, or cuttings 
on the second five acres ; vor culate: any trees on either five acres up 
to the present time.” 

Upon these charges a hearing was had before the local officers, on 
May 11, 1885, at which both parties were present and offered testimony. 
A large amount of evidence, mostly conflicting in character, was sub- 
mitted, and upon consideration thercof, the receiver, after an elaborate 
and exhaustive analysis of the same, found, substantially, that the con- 
testant had failed to sustain his charges of contest; that claimant had 
broken and cultivated to crop seven and a half acres of bis claim and 
had planted the same to seeds and cuttings, as required by law, and 
that he had fulfilled the requirements of the law iu cultivating and car- 
ing for the same; whereupon he recommended the dismissal of the con- 
test, and that Shannon’s entry be allowed to stand. 

The register, in a lengthy opinion, based not upon the testimony 
taken at the hearing, but upon two personal inspections of the laud in 
question, made by him, one prior and the other subsequent to the date 
of the trial, found for the contestant, and declared that the entry of 
Shapnon should be canceled. 

The record, accompanied by these dissenting opinions, was there- 
upon transmitted to your office, and upon consideration thereof, by 
office decision of July 9, 1886,it was held, in substance, that the re- 
quisite amount of breaking appears to have been done by claimant; 
an attempt has been made to plant tree seeds and cuttings, but there 
has not been, at any time, what could be called cultivation of the 
ground; that the trees planted entirely failed to grow, and the cuttings 
that are alive do not appear to be in a good condition, which state of 

things is no doubt the result of want of proper planting and cultiva- 
tion; and thereupon said entry was held for cancellation. 

The departmental decision, of which a reconsideration is asked, is a 
formal affirmance of said neon of your office. 

In the register’s letter of transmittal, dated September 8, 1885, he 
states that: 

The claimant and his attorney well know, after my visit to this claim in April, that 
my opinion would be against them—the land showed for itself—and they determined, 
if possible, to discredit my statements by a great mass of false testimony. [ called 
this matter to fhe receiver's attention, as Istated in the case of Tannehill ». Shannon, 
and urged him to visit the claim so he could also report. This he dia not do. 

He further called the attention of your office to the affidavit of one 
B. F. Bynum, accompanying his letter, and to the record in said case 
of Tannehill v. Shannon, transmitted by letter of August 10, 1835. 

The register, in his opinion filed in the record, after describing the 


condition of the land as he found it upon the occasion of his first visit. 


of inspection, further says: 


Considering the fact that I have a clear and full iadoratanding of the condition of 
this tract of land, and of the kind of cultivation put on it up to May 1, 1885, the 
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testimony of the claimant and his witnesses, in many particulars, is simply bold and 
reckless effrontery. The claimant’s testimony on the trial was so full and clear, 
especially as to the number of cuttings, and the caltivation done on claim just be- 
fore the trial, and as to the condition of the land—which the testimony of the con- 
testant was exactly opposite—that I deemed a second visit to this land but just and 
fair to the parties and demanded by the rights of the government. May 17th, ac- 
companied by Mr. B. F. Bynum, the gentleman who wrote the testimony, I went to 
this tract and for the second time elosely iuspected it. 

In the affidavit of Bynum, above referred to, he swears, in effect, that 
he wrote the testimony taken in the case at the trial; that he visited the 
land in Company with the register and the attorneys for the parties a 
short time before the trial, and made a thorough examination of said 
claim, and found the same in a wretched condition, covered with a thick 
growth of weeds and grass; that he went with the register to the land 
the second time, on the Sunday following the date of the trial, and re- 
examined it; that the cultivation of thesame was a miserable sham and 
pretense, and would not be recognized as such by any good ordinary 
farmer; that he examined the claim thoroughly and only found bere 
and there scattered cuttings, and part of them dead; that he had read ° 
the opinion of the register in the case and swears that he has described 
the condition of the tract as accurately as it is possible to describe the 
same, and that the testimony of claimant and his witnesses, in its ma- 
terial parts, is absolutely false. 

The testimony in the case is voluminous and contradictory, but when 
cousidered aside from, and independent of said affidavit of Bynum and 
the register’s opinion, which is nothing more nor less than a report on 
the condition of the claim, based upon his personal examination thereof, 
the weight of the evidence submitted is clearly and decidedly in favor 
of the claimant. 

It does not appear from the record that the parties were notified by 
the register, that an inspection would be made by him after the hear- 
ing was closed; the parties were not present, and, in fact, the inference 
is, that no one but the register and said Bynum knew that this second 
inspection was ever contemplated, until after it was made. 

Jt will be observed from the foregoing, that this case is in all mate 
rial respects similar to the case of Tannelhill v7 Shannon, referred tu by 
the register in his opinion and letter of transmittal, which was decided 
on appeal to this Department, April 17, 1588 (6 L. D., 626). That case 
came up from the same local offiee as this, and in each case the action 
of the register in making personal inspection of the laud in controversy 
is substantially the same. In the former case the Department held ° 
that: 

In the trial of a contest case the local officers act judicially, and while in certain 
cases they would be fully authorized to view the claims, if they deemed such action 
necessary, and fer that purpose could adjourn the hearing and give notice to the par- 
ties of the time when they would make such inspection, yet they should not, after the | 


case is closed, of their own motion, and without notics to the partics, inspect the 
ground and base their judgment apon the-result of such inspection. 
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It was also stated in that case that the Department having repeatedly 
held it improper to cancel an entry upon the report of a.special agent, 
the same principle should apply to reports of local officers, when such 
reports are based upon matters not in evidence at the hearing. 

After further and mature consideration, I think that the rule thus 
enunciated is in all respects proper, and in view thereof, this case must 
either be decided in favor of the claimant upon the testimony submit- 
ted, or if must be remanded for a further hearing, by reason of the 
matters contained in the register’s opinion and letter of transmittal, 
and the said affidavit of Bynum. These matters are sufficient, I think 
to warrant the Departmentin directing that a further hearing be. had 
to determine, in the regular manner, the true status of the land in 
question. | 

Notwithstanding the irregularity as to tine of examination and man- 
ner of making use of the view of the premises, which has occasioned a 
rehearing in this case, it seems not improbable that the painstaking 
<lesire of the register to arrive at the very truth may prove of great 
value towards that end in this case. And oveasion may be taken to 
commend the practice of views and to suggest that.both register and 
receiver may, and perhaps together, in cases of conflict, usefully visit 
the premises when accessible, and when a present view may justly 
afford help to resolve the point in dispute. But this ought to be before 
the argument is heard and after notice to the parties. 

The department decision, rendered herein ou May 18, 1838, is, there- 
fore, set aside and annulled, and you will direct that a rehearing be 
had in the case, after due notice to all parties. After such HeeTnp is 
had, you will thereupon re-adjudicate the case. 
The decision of your office originally appealed from is modified aC: 
cordingly. 


RAILROAD RIGHT OF WAY—ACT OF MARCH 3 , L875. 
DENVER & RIO GRANDE R. R. Co. 


The right to appropriate material from the public land, as conferred by the acts of 
June 8, 1472, and March 3, 1875, and defined by the term ‘‘adjacent” should not 
be held to extend beyond the tier of sections through which the right of way 
passes, and an additional tier of sections on either side. : 

The act of March 3, 13875, authorizing railroad compauies to use public timber for con- 
struction purposes applies‘to this company and is not inconsistent with the act 
of June 8, 1872. 

. A railroad is not authorized to take timber from lands adjacent to one part of its line 
for the purpose of constructing another part. 

The grant of timber for construction purposes is restricted to the construction of the 
road bed; and depots, station houses, machine eae etc., are not iuceluded in the 
term ‘! ealnoad ” as used therein.. 


Secretary Vilas to the Attorney General, January, 10, 1889. 
IT am in receipt of your letter of April 25, 1888, transmitting a copy 
of a communication from Henry W. Hobson, of April 21, with an origi- 
nal communication from Edward O. Wolcott, Esq., general counsel for 
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‘the Denver and Rio Grande Railroad Company, relative to the right of 
the road to cut timber from the public lands for the use of said road 
under the acts of June 8, 1872, (17 Stat., 239) and of March 3, 1875, (16 
Stat., 482). 

~The act of June 8, 1872 granted to said road the right of way over 
the public domain of one hundred feet on each side of the traek, with 
the right to take from the public lands adjacent thereto stone, timber, 
earth, water, and other material required for the construction and re- 
pair of its railway and telegraph line. 

The act of March 3, 1875, is the general law making a similar grant 
to railroads of right of way upon complying with certain provisions 
' named therein. | 

The 2d provision of the act of June 8, 1872, was by the act of March 
3, 1877 (19 Stat 405, amended so as to read as follows: 


Provided, That said company shall complete its railway as far south as Santa Fe 
within ten years of the passage of this act, and shall complete fifty miles additional 
south of said point in each year thereafter; and in default thereof the rights and 
privileges hereiu granted shall be rendered null and void so far as respects the un-_ 
finished portion of said road. 


Under the said acts the company makes the following claim: 


The Denver and Rio Graude Railway Company claimed, and The Denver and Rio 
Grande Railroad Company, as its suecessor, claims, under the act of June 8th, 1572, 
and under that act and its amendments we conceive our rights to public timber to be 
as follows: | 


1. That the Railway Company had the right to take timber for purposes of construc- 
tion until June 8th, 168%, and that the Railway Company had at all times after 
the passage of the act and the Railroad Company still has, the right to take tim- 
ber for repairs of that portion of the railway line coustructed prior to June 8th, 
1882. 

2. That for the purpose of repairs the only limit on this right is that the timber shall 
be taken from public Jands adjacent to the right of way of that portion of the 
Compauy’s lines constructed ptior to June 8th, 1822. 

3. That the term ‘‘adjacent” pertains only to the relation of the lands to this railway 
line as a whole, and does not control the particular place of use on the line: e. g. 
if there.is no timber opposite a given point on the line, as ‘‘A”, the Company may 
go to the nearest and most accessible timber laud, provided it is adjaceut to some 
part of the line,.as ‘‘B” and carry the timber on the road from ‘‘ B” to ‘‘A” for 
use at the latter point. r 

4, That if the uecessary timber is not found on adjacent lands between the termint 
of the road the Company may go a reasonable distance beyond either terminus 
to lands adjacent to such terminal points. 

. That the distance from the liues or terminal points to which the Company may 
go under the term “adjacent” is to be controlled by circumstances, and that 
if available timber cannot be found uearer, that thirty miles would uot be an 
unreasonable limit of the term ‘‘ adjacent” in the country where this railroad line 
was built. 


ode | 


The Company claims under the act of March 3rd, 1875, for those portions of its 
railway liues which have been constructed, since June 8th, 1882, and which it may 
yet desire to construct, and under this act the Company claims: 

6. That it has a right to take timber for purposes of constructiou from adjacent pub- 
lic lands and that the same rules as to adjacency apply under this act as above 
claimed under the act of 1972, 
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7. That the purposes for which timber may be used under both acts of Congress in-: 


clude ties, bridges, depots, station houses, round-houses, water tanks, machine 
shops, and all other permanent appurtenances necessary as an operating rail- 
road, and so far as the lines were built under the act of 1372, that this right 
extends to repairs as well as to construction. 
Said communication was referred to the Commissioner of the General 
Land Office, whose report therein is herewith transmitted. 


The road not having been completed to # point on the Rio Grande as: 


far south as Santa Fe within the ten years limited by the act, the com- 
pany can not claim the benefits of the act of 1872 as to any part of the 
road built after the expiration of that time. 

The Commissioner conceded the claim of the company as set forth 
in the first and second propositions, but denies their claim as set forth 
in the third, fourth and fifth. 

These involve the construction of the word “ adjacent” in Its ap- 
plication to lands from which timber may be taken for construction and. 
repair of the road. 

The decision of Judge Hallett, to which the Commissioner refers, was: 
rendered in a suit brought by the United States against the Denver & 
Rio Grande Railroad Company to recover the value of timber taker 
from the public lands ~ the road claiming the right to said timber under 
the acts above cited. 

In said decision Judge Hallett held, that the word adjacent “ means: 
extending laterally some distance from the right of way and probably 
within ordinary transportation by wagons”. 

As I understand said decision he denies the right of the road to take 
timber from lands adjacent to one part of its line of road for the pur- 
pose of constructing another part. | 

The adjective “adjacent,” by which word the lateral limits of the 
- area upou which the railroad company is authorizea to take material 
for the construction of its road is defined, is indefinite and uncertain im 
signification. It is recognized that it must mean something more than 
“adjoining.” Nothing in the term itself necessarily implies that the 
lines of surveys shall be resorted to to define its extent. There is, how- 
ever, nothing in this indefiniteness which, it seems to me, can author- 
ize the view that timber or other material can be takep from public 
laud so far away as may be reached by wagon transportation in a sin- 
gle day, or any other given period of time. That appears to be wholly 
an arbitrary view, and one not in accordance with the general idea 


which one would derive from the use of this adjective, as applied to lands. 


adjacent to the railroad right-of-way—a narrow line drawn across the 
country. It seems to me that a much more restricted limitation must 
have been within the intention of Congress in the use of that term. I 
find support to this idea in the use of the same word in another connec- 
tion immediately preceding, in the act of 1872, which provides that the 
right-of-way shall be granted, “‘one hundred feet in width on each side 
of the track,” and also, “such public lands adjacent thereto as may be 
needed for depots, shops, and other buildings for railroad purposes, 























44 DECISIONS RELATING TO THE PUBLIC LANDS. 


and for yard-room and side-tracks, not exceeding twenty acres at any 
one station.” A similar use of the word is also made in the act of 1875. 
This use of the word “adjacent” indicates a moderate right of appro- 
priation of the public lands, which were conveniently contiguous to the 
right-of-way, and immediately accessible from it. I do not believe that 
it was the purpose of Congress, or that this Department ought to decide 
that a railroad company can range the public lands to secure material 
for the construction of its road, when it does not happen to exist on 
those lands which, in the ordinary acceptance of the phrase, would be 
regarded as ‘ adjacent” to: the right-of-way. It is perhaps necessary, 
for practical construction, to define some limit; and in acknowledg- 
ment of that necessity, and with a view to a proper protection of the 
interests of the government, I am of the opinion that it is as far as 
sound discretion will warrant executive officers to go until an authori- 
tative decision by the courts, to hold that, under this phrase, material 
may be taken from the tier of sections through which the right-of way 
extends, as immediately adjoining the right of-way, and perhaps an ad- 
ditional tier of sections on either side, as within the idea of “ adjacency.” 
In employing this word of flexible signification, “adjacent,” to indicate 
the territorial limits of this privilege to the railroad company, Congress 
has thrown upon the Department the necessity of determining a mean- 
ing to that word and of laying down a rule thereon for the guidance of 
the subordinate officers and the companies; and, in view of all the 
facts and considerations applicable, it is believed the definition and rule 
given are fair and just, and legitimately to be adopted. I think it 
wiser and safer to pursue such a rule, subject as it is to review by the 
courts, than to leave the matter open to the varying notions of differ- 
ent officers or the necessities of the companies. 

The company also claim the benefits of the aet of March 3, 1875, as 
to that portion of its line which has been constructed since June 8, 
1882, and which it may yet desire to construct. The claim of the com- 
pauy under this act is set forth in the 6th and 7th propositions hereto- 
fore stated.. : 

In the decision above cited, Judge Hallett held that “the act of 
March 3, 1875, authorizing railroad companies to use public timber for 
coustruction purposes, applies to the Denver and Rio Grande Railroad 
Company, and is not inconsistent with the act of June 8, 1872, but the 
term adjacent, as used in said act, was construed by the court adversely 
to the claim now presented by the company. 

The decision of Judge Hallett having been made in a suit brought 
by the government against this road, which involved the rights of the 
company under the acts of June 8, 1872, and March 3, 1875, I am dis- 
posed to adhere to the ruling of the court in said case upon all points 
therein decided, with the limitation above stated as to adjacent lands, 
and J do not see that any other understanding could be arrived at by a . 
conference between the Departmentand the railroad officials as suggested 
by the District Attorney. 
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As to the claim of the company set forth inthe 7th proposition, I con- 
cur in the views of the Commissioner, that the intent of this act grant- 
ing timber for the construction of railroads is restricted to the construc- 

tion of the road bed, and that depots, station-houses, machine: shops, 
etc., are not included in the term railroad, as used in said act. 


Ow os WOMESTEAD ENTRY—RESIDENCE—COMMUTATION. 


GOTTLIEB BOSCH.* 


Pees ‘Though the final epiade in the matter of residence, may be insufficient to warrant the 
issuance of patent under section 2291, R. S., it may be accepted as authorizing a 
purchase under section 2301, if the entryman so elect. 


Secretary Vilas to Commissioner Stockslager, May 11, 1888. 


I have considered the appeal of Gottlieb Bosch from your office de- 
cision of May 29,1886, wherein you hold for cancellation his homestead 
entry for the SE. 4 of Sec. 26, T. 134 N., Rh. 59 W., Fargo, Dakota. 

The facts are sufficiently stated in your said decision, and I concur in 
your conclusion that the claimant has not shown such residence as en- 
titles him to the land under section 2291 of the Kevised Statutes. 

I cannot, however, conclude that the facts shown by the record and 
‘before set out necessarily show fraud on the part of claimant. He may 
have acted in good: faith, believing that his acts constituted a compli- 
ance with the Jaw; and the record fails to convince me that he did not 
do so. Iam, therefore, unwilling to cancel his entry on the present 
record. But 1 think the proof submitted is, by reason of claimant’s 
apparent good’ faith and his continuous residence in the latter. year, 
ample to authorize the purchase of the tract by him under section 2301 2 
of the Revised Statntes, if he so elect. Otherwise the proof offered ee 
must be rejected, and the case be left to such further proof as the a 
claimant may make if such proof should, however, be submitted within 
ninety days from notice of this decision. 

Your decision is modified accordingly. 











HOMESTEAD ENTRY—RESIDENCE. 


ADAM S. HARRIS. 





In the absence of any interveuing adverse claim, a homestead entryman may receive 
credit for a period of residence preceding his entry, and while he held the land 
nnder the timber cnlture law. 


First Assistant Secretary Muldrow to Commvissioner Stockslager, January 
11, 1889. 


April 17, 1882, Adam 8. Harris made vinibemoultuxe diets for the 
NE. 4 of Sec. 8, p, 9 N., R. 20 Wi Grand Island, Nebraska. On May. 











*Theo original entry in this case was made March 24, leasl, and proof snbmitted March 
30, L886. 
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13, 1886, Harris made homestead entry for the land and on March 10, 
4887, his said timber-culture entry was canceled by relinquishment. 

The claimant made final proof in support of his homestead claim be- 
fore the county judge of Dawson county, on May 10, 1837. This proof 
was rejected by the local office for the reason that “the claimant ean 
not claim the benefit of residence upon the land while embraced in his 
¢timber-culture entry.” 

This action was sustained by your office decision of June 10, 1887, 
from which the claimant appeals. 

The proof submitted shows that on April 17, 1882, the clatmant set- 
led on the land and built a house and stable, worth $100, that his im- 
provements, valued at $365, consisted of a house twenty-six by ten feet, 
a Stable and other outbuildings, one hundred acres broken and mostly 
‘cultivated; and that his residence has been continuous. 

The record showing the claimant to have complied with the require- 
ments of the homestead law as to residence, cultivation, and improve- 
ment, the only question that is now before me is whether the claimant 
-can have credit for his residence on the land while it was embraced in 
his timber-culture entry. ; 

The precise question that is now presented was fully discussed and 
answered in the affirmative by the Department in the case of Falconer 
%. Haut e¢ al. (6 L. D., 512), to which reference is made. 

In that case it was expressly ruled that under the third section of the 
act of May 14, 1880, credit would be allowed an entryman upon the sub- 
mission of homestead proof, and in the absence of an intervening ad- 
verse claim for a period of residence preceding his homestead entry, and 
while the land was covered by a timber-culture entry previously made 
by said entryman. 

In accordance with the authority cited, your decision is hereby re- 
wersed. 


PRACTICE—~NOTICE-APPEAL—TRANS¥EREE. 
SMITH v. ANDERSON. 


A transferee who was duly served with notice of contest, and appears in pursuance 
thereof, will not be heard, for the purpose of protecting his own iuterests, to ob- 
ject to the sufficiency of the notice to the entryman. 

_A misstatement as to the date of posting will not defeat service of notice, where such 
error is subsequently corrected by special affidavit and the testimony of the con- 
testant. 

‘Ten additional days are allowed for filing appeal, when notice of the Commissioner's 
decision is given through the mails by the local office. 

-Purchasers from persons holding final certificate, buy with notice that the Land De- 
partment has no authority to issue patentif the entryman has uot complied with 
the law. | 


First Assistant Secretary Muldrow to Commissioner Stockslager, January 
- 11, 1889. 


I have considered the case of Ner Smith against John Anderson, upon 


‘the appeal of Flora Gans, grantee of Johu Anderson, from your decision 


Tae ar eee ih tee ae Ci eee a ee See co le Soe ee ne To a ie i by aed ee Re Oe eS Sth Clea cael ee ee Oe ek eee oe ty i aed eee Bat 8 ake cp ietgs “4 
Beene nen ey eg Ee EE EE ER REE BT FEI CE See EE HE SPEER ST Sear” Sap PER STSETNS gE Bae Oe PEDAL RS nr AE SEMA eas Sta TAN eg Si gT re RP Sas reteer 


9 


DECISIONS RELATING TO THE PUBLIC LANDS. AT 


-of February 28, 1887, holding for cancellation the cash entry of said 
Anderson for the NW. 4 of Sec. 3, T. 113, R. 60 W., Huron, Dakota. 

The record shows that Anderson filed declaratory statement for above 
tract November 20, 1882, alleging settlement September 26, 1882, made © 
proof and received final certificate April 26, 1883. 

February 27, 1886, Ner Sinith filed a duly corroborated affidavit, 
charging fraud and illegality in said entry, and on June 3, 1886, your 
office ordered a hearing. 

It appears that subsequent to making final proof, Anderson soid his 
interest in the claim to Flora Gans, aud shortly after left that part of 
the country. Anderson’s residence being unknown to contestant, serv- 
ice was made by publication, and Flora Gans, grantee aforesaid, who 
~ was notified by personal service, appeared to defend the entry. 

Hearing was set down for September 30, 1886, but, at the request of 
grantee’s brother, the same was continued until November 9th follow- 
ing. 

On the day first appointed for hearing, Messrs. Burt & Croffutt, at- 
torneys for Flora Gans, “‘ specially appeared for the purpose of object- 
ing to the jurisdiction of the local office over the person of John Ander- 
son, entryman, and for the purposes of this motion only.” The grounds 
of objection were substantially as follows: | 

1st. Because the notice of hearing was not posted on the land until 

| August 22, 1886. 

2d. Because a registered letter containing notice of contest was not 
sent to claimant’s last known address. 

This motion was overruled, and counsel for Flora Gans excepted. 

The action of the local officers in overruling the motion, upon the 
ground stated in the first objection, was proper, because the objection 
was based upon a misstatement of contestant as to the date of posting 
notice upon the land, which misstatement was subsequently corrected 
by special affidavit and by the testimony of contestant at the hearing. 

Neither is the second ground of objection well taken, as Flora Gans. 
having been properly notified, and having in pursuance thereof appeared 
in court, she can not, for the purpose of protecting her own interests, 

raise the objection that Anderson was not properly notified. 

' The testiniony submitted at the hearing shows that Anderson began 
the erection of a shanty upon the tract about September 26, 1882. The 
neighborhood was sparsely settled, and there were but few families re- 
siding within five miles of the tract in question. -The principal article 
of furniture in the shanty was a stove, and the shanty itself seems to 
have been without a floor and to have been otherwise entirely unsuited 
for a winter residence in that climate. Anderson occasionally visited 
the tract, remaining over night ouce every two or three weeks, but at 
no time establishing an actual residence upon the land. Fora month 
previous to making proof the shauty was uninhabitable, a part of the 

roof being blown off, the door lyiug open and the floor entirely covered — 
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with snow. About the middle of April it was blown down and never 
rebuilt. The final proof witnesses resided some twenty miles from the 
tract and knew but little of the facts to which they made affidavit. The 
neighbors never saw Anderson upon the land and testified that he could 
not have resided upon the tract without their knowledge. 

The facts disclosed at the hearing show that he did not comply with | 
the law in the matter of residence. 

December 2, 1886, the local officers dismissed the contest and recom- 
mended that Flora Gans be allowed to retain the land upon the ground 
that she was an innocent purchaser and that Anderson *‘ made as good 
a residence as the majority of single men did at that period and fully 
as good as was at that time expected of single men by the various local 
offices in Dakota.” 

From this actiou contestant duly appealed and on February 28, 1887, 
your predecessor rendered a decision holding the cash entry of ‘Andee: 
son for cancellation. 

April 28, 1887, notice of said decision was given by registered letter 
to Flora Gans ai Messrs. Burtt and Croffatt her attorneys, and no ap- 
peal was filed from said decision until July 7, 1887. 

August 4, 1887, a motion to dismiss said appeal was made by con- 
testant, upon the ground that the notice was not served as required 
by rule 86 of the Kkules of Practice. This motion, however, must be de- 
nied, as the appeal was filed within the ten additional days allowed by 
rule 87 of said Rules of Practice. | 

After carefully examining the evidence in this case, I am of the opinion 
that the entryman has not complied with the provisions of the pre-emp- 
tion law. 

The Department bas repeatedly held that purchasers of pre-emption 
claims before patent are not in contemplation of law purchasers in good 
faith, as they buy only an equity subject to the action of the Land De- 
partment, either in confirming or canceling these entries. Purchasers 
from persons holding final certificates purchase with notice that the 
Land Department has no authority to issue patents to entrymen who 
have not complied with the law. 

Your action holding for cancellation the cash ce of John Ander- 
son is accordingly affirmed. 


DESERT LAND ENTRY—NON-IRRIGABLE LAND. 
DAVID GILCHRIST. 


Though it shonld appear, on hearing, that at the date of final proof the land was not 
sufficiently reclaimed, yet if reclamation was snbsequently effected the entry 
should not be canceled, in the abseuce of an adverse claim, unless it is clearly 
shown that the final proof was false and frandulent. 

It is of no conseqnence to the government whether the non-irrigable land covered by 
the entry is situated in one or more of the smallest legal sub-divisions. The main 
questions to be determined in each case are: (1) Wasthe land desert in charac- 
ter, and the entry compact in form, and (2) was the entryman duly qualified, and 
has he complied in good faith with the requirements of the statute? 
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- Where the final proof was accepted and certificate issued, an entry will not be can- 
 celed though it may cover considerable non-irrigable land, where the land sus- 
ceptible of irrigation, was in good faith substantially reclaimed, and valuable 
improvements placed thereon, both before and after the allowance of the entry. 
The case of William H. Holland cited and distinguished, 


Secretary Vilas to Commissioner Stockslager, January 12, 1889. 


-I have considered the appeal of David Gilchrist from the decision of 
your office, dated April 23, 1887, holding for cancellation his desert- 
jJand entry, No. 36, of Sec. 14, T. 14 N., RB. 69 W., Cheyenne land dis- 
triet, in the Territory of Wyoming. . 

* The record shows that said Gilchrist filed his desert-land declaration, 
_ No. 48, for said section, on September 27, 1879, and on September 12, 
1882, final certificate No. 36 was issued upon his final proof. 

The final proof showed that the claimant was duly qualified to make 
entry of said land ; that the ditehes cover each legal subdivision of forty 

acres of said tract, except the SW. 4+ of the SW. 4, which lies so high 
that it is not possible to conduct wale thereon; that claimant has irri- 
gated about four hundred acres of the tract so as to make it produce 
hay; thatin the year 1882, when said final proof was made, claimant 
cut about thirty tons of hay on said land, but allowed the greater part 
of the grass to remain uncut so that the seed might increase the yield 
the ensuing season. 

On February 10, 1886, a special agent of your office reported that 
said entry was fraudulently made, and your office, on June 18, 1886, 
held suid entry for cancellation. | 

On July 13, 1886, the claimant applied for a hearing, which was duly 

ordered and had before the local land office, on November 16, 1886. 
The allegations against said entry were, (1) that it was made in the 
interest of another; (2) that the entryman failed to comply with the 
requirements of the law as to reclamation ; and, (3) that the final proof 
was fulse and fraudulent. 

Upon the evidence submitted the local officers found that the first 
allegation that said entry was made for the benefit of another was not 
sustained; that the second and third allegations ‘were proven, and they 
therefore recommended that said entry be canceled. On appeal, your — 
office atfirmed the findings of the local office and held said entry for 
cancellation. 

The entryman appeals, and assigns nineteen grounds of error, which 
may be briefly grouped as error in findings of fact, and error in the 
conclusions of law. 

In the report of the special agent upon which said entry was held 
for cancellation, in answer to the question ‘+ Was the fraud wilfull ?” 
It is stated “On the part of David Gilchrist it is doubtful if he com- 
prehended what he was doing. On the part of Andrew Gilchrist yes.” 

16184—VOL 8—-—4 
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But the local office and your office have found that there was no fraud 
on the part of Andrew Gilchrist. The entry was not made for his bene- 
fit, and although he bought said land, and the improvements thereon 
for the sum of $4800 about six months after the issuance of final certifi. 
cate, yet his right as transferee can be no greater than the entryman. 
But considering the whole deposition of the claimant in his final proof, 
it does not appear that he wilfully stated that which is false or that the 
final proof was false and fraudulent. In his final proot David Gilchrist 
swore, among other things, that he had “irrigated about four hundred 
acres of the land so as to produce hay,” and the preponderance of the 
evidence clearly shows that that statement is true. But even if it be 
conceded that the land was not sufficiently reclaimed at the date of 
the final proof, yet, if it has been subsequently reclaimed, in the ab- 
sence of any adverse claim, the entry ought not to be canceled unless 
it shall clearly appear that the final proof was false and fraudulent. 
The burden of the proof is upon the government. United States v. 
Barbour (6 L. D., 432); Colorado Coal Company v. United States (123 
U.58., 314); Inre Perry Bickford (7 L. D. 374). 

In the case of George Ramsey (5 L. D., 120), my predecessor, Secre- 
tary Lamar, construed the desert land act (19 Stat., 377) commenting 
upou the former rulings of the Department relative thereto in Wallace 
v. Boyce (1 L. D., 26) and in Secretary Teller’s letter of January 9, 1885 
(3 L. D., 385) holding that the desert land proof was sufficient when it 
showed that the claimant was the owner of a sufficient quantity of wa- 
ter to irrigate the land sufficiently for agricultural purposes, and that 
he has conveyed such water on the lands, so that it can be used in irri- 
gating the crops. Secretary Lamar held: 

Under the statute, the fact of reclamation is all that need be proven. The reason 
is this: It is a well known fact that the soil of the desert lands that are affected by 
this act under consideration, has all the elements to make it productive, except water- 
If it has, then the fact that it has been snpplied with a sufficient permanent supply 
of water, is all that can be required under the statute. If it has not, then it can not. 
be reclaimed ‘ by conducting water on the same,” and the object of the statute is de- 
feated. Aswassaid by Mr. Secretary Teller (3 L. D., 386) ‘‘ The raising of a crop may 
be evidence of reclamation, but it is not the only evidence that ought to be received; 
and ought not, at any time, to dispense with actual proof as to the character of the 
ditch, quantity of water, etc., owned by the claimant.” ButI will go one step fur. 
ther than my predecessor, and hold that the whole tract for which proof is offered 
(unless it be possibly some high points or uneven surfaces which ate practically not 
susceptible of irrigation) mnst be actually irrigated in a manner indicative of the 
good faith of the claimant. In this connection, the right to the water, and the 
quantity of it, the manner of its distribution, and the permanency of its supply, aré 
all to be taken into consideration. 

In the case of Levi Wood (5 L. D., 481) Acting Secretary Muldrow held, 
that, as a general rule, the entire tract entered must be reclaimed by 
irrigation before final proof can be accepted, but, under the peculiar 
circumstances as shown in that case, the final proof should be accepted. 

The facts, as shown by the record in the Wood case. were that the origi- 
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nal entry was for two hundred and forty acres, the south half being can- 
celed for conflict with a prior desert land entry. All of one forty-acre 
tract had been irrigated, from twenty to twenty-five of another, and pos- 
sibly about fifteen acres of the other, making, in all, about eighty acres 
outof the entire tract of one hundred and twenty acres. The remain- 


ing portion of the entry was hilly and rocky and it was practically im-. 


possible to irrigate it. The Acting Secretary said: 


_ lam of the opinion, taking all of the circumstances of this case into consideration, 
claimant’s evident and unquestioned good faith in the premises, the fact that one half 
of his original entry (al) of which part was susceptible of irrigation) has been can- 

celed through no fault of bis, and the fact that all but the hilly and rocky portions 

of the claim have been properly irrigated and reelaimed, and the major part thereof 
_ cultivated, that the final proof of Wood should be accepted. 


In the case of Owen D. Downey (6-L. D., 23), the desert land entry 


- was for 216.63 acres, and the record showed that all of the land, except 
about thirty acres of high land on the eastern portion of the claim had 
been irrigated as required by law. Acting Secretary Muldrow said: 


Were it not for the fact that about thirty acres of the entry have never been irri- 
gated at all, I would have no hesitancy in allowing the same to proceed to patent. 
It is not shown in the final proof that said thirty acres are not susceptible of irriga- 
tion so as to bring the case within the rule laid down in the cases of George Ramsey 
(51. D., 120) and Levi Wood (id., 481); bué it is alleged in argument that such is 
‘the case. If, as a matter of fact these thirty acres are so high and rocky as to be 
practically not susceptible of irrigation, aud thus absolutely worthless to the govern- 


, ment or any one else, then the case becomes similar to the Levi Wood case (supra), 


and the entry should be allowed to proceed to patent, otherwise I would see no objec- 


tion to claimant relinquishing the subdivision not irrigated and taking patent for 


that part of his entry in relation to which the law has been complied with. 


In the case of William H. Holland (6 L. D., 38), it appeared from the 
record that Holland had not reclaimed all of the legal subdivisions 


_ covered by his desert land entry No. 537, that the subdivisions not irri- 


gated were high, rocky blnffs, not susceptible of irrigation, and that 
they were originally included in the entry only to render it compact. 
Acting Secretary Muldrow held that: 


There is no legal way by which the entryman can retain either his entry as origi- 
nally made, or the parts thereof which have been irrigated. The greater part of the 


NE. ¢ of NE. + of Sec. 30, not being susceptible of irrigation, he ean not include that — 


in his entry, and as the SE. + of the NE. 4 and the NE. 4 of SE. # of said Seé. 30 have 
not been irrigated at all, those tracts can not be included in his entry. 3 

The entryman was accordingly required to elect which contiguous 
tracts he would enter. No reference was made to the ruling in the 
Downey case (supra), which emphasized the statement that “if, as a 
matter of fact, these thirty acres are so high and rocky as to be prac- 
tically not susceptible of irrigation, and thus absolutely worthless to 
the government or any one else,” the entry should be allowed to pro- 
ceed to patent. | 

It can not be supposed that in the Holland case the Acting Secretary 
intended to prescribe an exact mathematical rule which should govern 
every case, without regard to all of the attending circumstances in each 
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particular case. Besides, in the Holland case it appeared that two of 
the legal subdivisions had not been irrigated at all, and in that respect 
the two cases are dissimilar, 

it can be of no consequence to the government whether twenty-five. - 
acres, not capable of irrigation, covered by an entry, are situated in 
one, or more, smallest legal subdivisions. The main questions to be 
determined in each case are: (1) Was the land desert in character and 
the entry compact in form? and (2) Was the entryman duly qualified to 
make the entry, and has he complied in good faith with the require- 
nents of the statute? | 

It is to be observed that the first section of the desert land act allows - 
a duly qualified person, upon the payment of twenty-five cents per 
acre, to file his desert land declaration under oath, “ that he intends to 
reclaim a tract of desert land not exceeding one section, by conduct- 
ing water upon the same within three years thereafter.” The second 
section of said act provides “ that all lands exclusive of timber lands 
and mineral lands, which will not, without irrigation, produce some 
agricultural crop, shall be deemed desert land within the meaning ot 
this act ;” and the third section of the act provides, .that “the deter- 
minatiou of what may be considered desert land shall be subject to the 
decision and regulation of the Commissioner of the General Land Office.” 

It thus appears that the statute prescribes the general rule to be ap- 
plied in determining whether the tract entered is desert in character, 
namely, that “which will not, without irrigation, produce some agri- 
cultural crop,” excluding timber and mineral lands. 

In the swamp land grant(U.8. Revised Statutes, Sec. 2481), the stat- 
ute prescribes the rule for listing swamp and overflowed lands, namely, 
‘‘Jegal subdivisions, the greater part whereof is wet and unfit for cul- 
tivation,” and also provides that, “when the greater part of a subdi- | 
vision is not of that character, the whole of it shall be excluded there- 
from.” | 

The timber land act (20 Stat., 89), provides for the sale of surveyed 
publie land, unoffered, which is “ valuable, chiefly, for timber, but unfit 
for cultivation.” | | 

In the construction of the last named act, the Department hasapplied 
the statutory rule of the swamp land act. Ellis v. Moore (6 L. D., 630). 

In construing the provisions of the desert land act, the Depart- 
ment has frequently applied the rules applicable to the pre-emption 
laws. For example; in the case of Miller x. Noble (3 L. D., 9), it was 
held that, where the claimant was negligent in his reclamation, but the 
default was cured before contest, the entry would not be disturbed. So 
in the case of Fraser v. Ringgold (ibid., 69), it was held by the Depart- 
ment that a person procuring the cancellation of a desert land entry 
was entitled to a preference right of entry, under the provisions of sec- 
tion two of the act of May 14, L880 (2L Stat. 140), although the lan- 
guage of said section only specified “ pre-emption, homestead or timber- 
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culture” entries. See also Jefferson v. Winter (5 L. D., 694); Sears ». 
Almy (6 L. D., 1). | 

But it will be unnecessary to cite authority to show that the uniform 
construction of the United States supreme court and the Department, 
relative to settlement and entry under the pre-emption laws, is, that 
the pre-emptor must show that he is a settler in good faith upon public 
land which he seeks to purchase, and that he has substantially complied 
with the requirements of the pre-emption laws and the departmental 
regulations duly made therennder. : | 

The case of Holland (supra) will not be considered as a precedent for 
holding that in no case can a patent issue upon an entry, where all of 
the land in each smallest legal subdivision, susceptible of irrigation, 
has been reclaimed, although it may appear that the greater part of 
one of said tracts is not susceptible of reclamation. 

In the case at bar, there is no question but that the land was desert 
in character at the date of said entry; that a large portion of the land 
had been thoroughly irrigated prior to the date of the final proof; that 
subsequently, additional ditches were placed on said land; and that 
the improvements are valuable. It is shown that the land, snaceptible 
of irrigation, has been substantially reclaimed. The final proof was 
accepted by the local officers, and final certificate was issued. More- 
over, it appears that about $250 was expended in building ditches on 
the NE. 4 of the NE, } of said section, and, although there is, according 
to the estimate of the witness Hawkins, ‘about one-third of the NH. 4 
not susceptible of irrigation, yet in view of the large and valuable im- 
provements placed upon said land, both prior and subsequently to the 
allowance of said entry, which fond strongly to show that the parties 
in interest have acted in good faith, and the farther fact that there is 
no adverse claim, I am clearly of the opinion that the evidence not only 
tails to show that said entry should be canceled, but, on the contrary, 
it should be passed to patent. 

The decision of your office must be and it is ianebs reversed. 


HOMESTEAD ENTRY—COMMUTATION. 


NATHAN T, JENNINGS. 


A homesteader who, by commutation, makes final entry of a part of the land eawened 
by his original entry, exhausts thereby his right under the general homestead - 
law. 


Secretary Vilas to Commissioner Stockslager, January 12, 1859. 


Nathan T. Jennings made homestead entry—No. 8192—for the NW. 4 
of section 4, T. 94, R. 61, containing 157.46 acres, at the land office at 
Yankton, Dakota, Tun 2 , 1884, and on August 4, 1885, made commu- 
tation proof on the 8. 4 of the NW. 4o0f the section aforesaid. The 
proof was satisfactory to the local officers and receipt and certificate 
No. 4306, were issued for the land described in the proof September 16, 
1885. | 
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March 25, 1886, you directed the local officers to inform Jennings 
that his cash entry embraced only the south half of the northwest quar- 
ter of said section and that action would be suspended for thirty days 
in order that he might explain any error, if any had been made, in not 
making proof for the whole tract covered by his entry. 

In response Jennings forwarded an affidavit, dated May 3, 1886, and 
not corroborated, stating that he is now residing on the N. 4 of the 
said NW. 4, and requesting that he be permitted to hold said N. 4 of 
the NW. 4 as kis homestead as he has had only eighty acres under the 
homestead law, and to make final proof on the same at the expiration 
of the time allowed by law. 

July 2, 1886, you decided that when jeaniaes made proof on the 8. 
4 of the NW. 4 he exhausted his homestead right, and held for cancel- 
lation his ae for the N. 4 of the said NW. 4 

From this said decision Jennings appealed and in an affidavit, duly 
corroborated, states that if the decision becomes final it will deprive him 
and his aged wife of their oaly home and means of livelihood: that he 
has acted i entire good faith and under the advice and instructions of 
W. T. Williams the probate judge before whom the commutation proof 
was made, who told him that he could legally and without prejudice to 
his right, commute one half of his homestead and retain the remainder 
under the provisions of the homestead laws; that acting under such 
advice he commuted the south half of said quarter section and disposed 
of the same in order to obtain money enough to improve his condition 
and to get money to expend on improvements on the north-half of said 
section. Jor these reasons he asks that the decision of the Commis- 
sioner holding the balance of his homestead entry for cancellation may 
be modified so as to allow him to amend his cash entry—No, 4306—to 
embrace the whole of the NW. + of. section 4, the tract originally em- 
braced in his homestead entry No. 8192. 

Jennings’ application must be denied. When he commuted his home- | 
stead entry—No. 8192—into cash entry No. 4306, the former became 
merged in the latter, Greenwood v. Peters (4 L. D., 237) and, it fol- 
lows, that to permit him to make entry for the north-half of said section 
would be to allow him to make two entries under the homestead law, 
Only one entry can be perfected under the general homestead law, 
and the right is exhausted when once used although for a less quantity 
tban for one hundred and sixty acres. Case of Hiram 8. Thornton (3 
L. D., 509). 

Nor could Jennings procure any benefit if the cash entry.were can. 
celed and an opportunity given him to make new proof because as he 
has alienated a portion of the tract embraced in the original entry he 
can not take the oath required by section 2291 Revised Statutes. 

I, therefore, affirm your decision holding for cancellation his entry 
for the north-half of the northwest quarter section 4, T. 94, R. 61, Yank- 
ton, Dakota. 
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UNIVERSITY GRANT OF FEBRUARY 18, 1881. 
TERRITORY OF MONTANA. 


The Department has control « over selections made under the Univer sity grant of Feb- © 
ruary 18, 1881, until they are approved, and may authorize the change of ase- 
lection ahieh embraces a tract included within a bona fide settlement, made 
without knowledge of such selection, and when the records of une local office 
showed the land to be subject to settlement. 


Secretary Vilas to Commissioner Stockslager, January 12, 1889. 


JT am in receipt of your communication of September 7, 1888, request- 
ing instructions as to the power of the Secretary to direct the change of a 
selection made in favor of the Territory of Montana, under the Univer- 
sity grant of February 18, 1881. (21 Stat., 326). 

It appears that Mr. Feblberg was informed by letter from the register 
of Helena, Montana, that the SE. 4 of Sec. 8, T. 28 N., RB. 20 W., was 
vacant land and acting upon said iafonitatioll he impre eed the cat and 
made it his home in good faith and has made arrangements to make en- 
try thereof. It now appears that the tract had been selected prior 
thereto under the University grant aforesaid. f 

The act requires that said selection shall be made under the direction 
of the Secretary of the Interior, with the approval of the President. 
While this tract was selected by the officer. appointed by the Secretary 
of the Interior it has not been approved, and [ am of the opinion shat 
this Department has controlover all of said selections until approved 
by the President. 

Besides, I find upon inquiry in the General Land Office that the local 
officers were not notified of the selection of this tract, and hence the 
register at Helena, Montana, was not at fault in giving. information to 
Mr. Fehlberg that the tract was vacant and unappropriated land, and 
having acted upon such advice and made improvements thereon, you 
will direct that another selection be made by the Territory of Montana 
in lieu of said one hundred and sixty acres, and allow Mr, Fehlberg to 
make entry of the same, if qualified and the tract is subject to entry in 
all other respects. 


tS 


i 


HOMESTEAD ENTRY—ACT OF JUNE 15, 2880. 


: ae 


_ SAH-WAH-G00-DO-GAW. 


The act of June 15, 1880, does not authorize a purchase under a homestead entry 
made ‘by an Indian, oe is not a citizen of the United States. 


“, Secretary Vilas to Commissioner Stockslager, January 12, 1889, 


March 25, 1879, Sah-wah-goo-do-gaw, made application at the land 
office at Reed City, Michigan, to enter the NW. fractional } of section — 
19, T.17 N., BR. 16, under section 2289, the homestead law, nud paid to 
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the receiver the amount of fee and compensation. In the affidavit ac- 
companying the application, and of even date therewith, she swore: 

I am a single woman over the age of 21 years, the head of a family, and a citizem 
of the United States. ‘ 

November 19, 1882, she made cash entry—No. 22,795—under the pro- 
visions of the second eection of the act of June 15, 1880 (21 Stat., 236) 
by purchasing the land at $1.25 per acre. The receiver gave her a re- 
ceipt for $175.30, the amount she had paid, and the register issued to 
her a certificate of her right to a patent for the land. By letter of Jan- 
uary 7, 1887, you held the said cash entry for cancellation because of 
its illegality oie Say : : 

The papers in the case show that the entry party atieaed her rights under arial 
homestead entry—No. 7540—on Feb. 25, 1880, to one Martin B. Payne. A homestead 
made by an Indian caunot be commuted or in any manner alienated; see act March 
3, 1875, (18 Stat., 420, p. 25, Cirenlar March 1, 184, also act July 4, 1884, 23 Stat., 96. 

From this decision Josephene 8S. Benedict, transferee, and Sah-wah- 
goo-do-gaw, the claimant unite in an appeal and deny that Sah-wah- 
goo-do-gaw nade entry of the land as an Indian, aud aver that as she 
entered the land as a citizen, the entry does not come within the pro- 
visions of the act of March 3, 1875, 

November 29, 1883, Sah-wali-goo-do gaw couveyed by warranty deed, 
for a consideration of $1000, all her right and title in and to said land 
to Willard K. Norris, who, in turn, on November 3, 1885 conveyed it to 
Josephene 8. Benedict, the consideration stated being $1500. 

Upon the back of the receiver’s receipt given to Sah-wah-goo-do-gaw 
March 25, 1879, is written a relinquishment made by her February 25, 
1880, to the United States in favor of Martin B. Payne for the consid- 
eration of $300. It is not shown that said alleged relinquishment was 
ever filed at the local office. Mrs. Benedict alleges that she had no 
knowledge of the existence of said relinquishment until she saw a copy 
of your decision of January 7, 1887; she denies that it is of any force 
or validity, and states that she purchased the land after Commissioner 
McFarland had on April 5, 1883, rendered the following decision, viz: 

In reply to your letter of the 28th ult., I have to state that homestead entry—No. 
7540—changed to cash. entry No. 22795, for the NW. fr. 4, Sec. 19, T. 117 N., R. 16 
W., Mich. was rot made under See. 15 of the act of March 3, 1875, but was made 
by ihe Tudian woman Sah-wah-goo-do-gaw, under the act of Mey 20, 1862 (Sec. 2289 
k. S., U. 8.), she being a citizen of the United States. 

Should the case be found satisfactory when exanlined, and a patent subsequently 
issued for the land involved therein, no restrictive sinties regarding the alienation of 
the tille to the land will be put in said instrument; hence if you have purchased the 
land from her, as alleged, you will find that you have acquired a good title thereto, 
it being competent for her to sell the land at date of her completion of title to it. 

The foregoing letter was written to W. I. Norris from whom Mrs. 
Benedict bought, and reversed the decision of the receiver of the local 
office who wrote, May 15, 1883, to Mr. Norris that said entry came 

under the provisions of the act of March, 1875, forbidding the aliena- 
tion of homesteads acquired by Indians. 


¢ 
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There is nothing in this case which establishes the status of the en- 
trywoman, absolutely, whether as an Indiau woman, or a citizen. Her 
name, however, indicates that she is an Indian woman, and the admis- 
sion seems to be impliedly carried in the papers throughout, and by the 
contention that she made the entry not as an Indian woman, but as a 
citizen of the United States. And under the latter theory it is con- 
tended now that the entry was validated by the act of June 15, 1880, 





in view of the very broad construction which has been given tothatact — 


by previous decisions of the Department. | 
I am unable to concur with this theory of the case. The second sec- 
tion of the act of June 15, 1880, although it uses the very comprehen- 
sive term “persons” who had theretofore made homestead entry to 
designate the beneficiaries of the act, is express in limiting the right to 
such persons who have made previous entry of lands properly subject 
to such entry. It seems to me it cannot be doubted that this means. 
something more than a reference to the mere status of the land itself. 
The land must have been properly subject to such entry; that is, the 
entry must have -been one properly to have been made in order to ac- 
quire the land under the bomestead laws. To illustrate, I think it. 
quite safe to say that if a homestead entry had been improperly allowed 
by the land officers in favor of a Chinese citizen, or a member of am 
Indian tribe, or any other individual plainly beyond the scope of the 
law, the entry was not of the class confirmed by the act of 1880.. The 
evident purpose of Congress was to confirm entries which, had subse- 
quent action required by law been taken so as to bring the cases in con- 
formity to its provisions in the end, would have been patentable; not 
to confirm entries never within the scope of the homestead law. = 
This leads to the inquiry whether an Indian woman was in any case, 
authorized to make an entry under the homestead laws, unless her 
status as a citizen of the United States was affirmatively and plainly 
established. I think this inquiry must be auswered in the negative. 
In the case of Elk against Wilkins, (112 U.8., 94) the supreme court. 
held that an Indian born a member of a tribe still existing and recog- 
nized as a tribe by the government, is not a citizen of the United States,. 
even within the meaning of the fourteenth amendment, although he 
may have voluntarily separated himself from his tribe and taken up his. 
residence among the white citizens of a State, but who has not been 
naturalized, or taxed, or recognized as a Citizen either by the State or 
the United States. In aecordance with this view, our laws have pro- 
vided a privilege to Indians to obtain homesteads from the public do- 
main, but have provided special rules and limitations not applicable to- 
other cases. It is nnnecessary to recapitulate at length these laws. 
Sections 15 and 16 of the act of March 3, 1875 (18 Stat., 420), and the 
act of July 4, 1884 (23 Stat., 96), contain specific directions in respect 
to the manner in which Indians may obtain bomesteads, and impose | 
certain restrictions upon the title they secure thereby. These laws were - 
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in existence at the time when this entry-woman made her application 
to enter the land in question, and unless she was a citizen of the United 
States, they controlled the right of entry by her and excluded the right 
of entry as a citizen under section 2289 of the Revised Statutes. 

It must follow, therefore, that if she was an Indian woman, nof a cit- 
izen she acquired no right under the act of 1880 to obtain this land by 
a title entirely different from that which the laws provided for Indian 
homestead entrymen, and that statute had no application to this case, 
because the land was not properly subject to her entry in 1879. 

- But, inasmuch as her status is not definitely shown, your decision 
holding said cash entry for cancellation must, I think, be modified so 

as to afford the appellant, Mrs. Benedict, an opportunity at any time > 
within ninety days after notice of the decision, to submit proof of the 
citizenship of Sah-wah-goo-do-gaw, if it be the fact that she was not an 
Indian woman, but a citizen within the principle of the decision of the . 
supreme court. In case of failure to do this within the time limited, 
your order of cancellation should be made absolute. 

Your decision is modified accordingly. 


g 


: bet fe’ i ° + rr = 
ev ee 2 -t RAILROAD GRANT-—-DOUBLE MINIMUM LAND. 
NORTHERN Pac. R. BR. Co. v. YANTIS. 


f The existence of homestead and settlement rights, at the date when the grant at- 
| taches, is sufficient to except the land covered thereby from the operation of the 
grant. 
¢-  - he grant to the Northern Pacific is express in limiting the increase in price to the 
‘‘reserved alternate sections,” and such increase, therefore, does pot extend to an 
odd numbered section excepted from the operation of the grant. 
The right to amend a homestead entry, in accordance with the original application to 
enter, recognized where the amount covered thereby was improperly restricted 
through the erroneous action of the local office. 


Secretary Vilas to Commissioner Stockslager, January 12, 1889. 


I have considered the appeal of the Northern Pacific Railroad Com- 
pany from your office decision of November 11, 1886, holding that the 
N.4 of the SW.4, Sec. 27, T.15 N., R.1 W., Olympia land district, Wash- 
ington Territory, did not pass to said railroad company under its grant. 

The land in question is within the withdrawal for said company, on 
map of general route, filed in your office August 13, 1870, and is also 
included in the granted limits of said road, on filing September 13, 1873, 
a map purporting to be a map of definite location for that part of its 
road from Kalama to Tacoma. 

The NE. 4 of the SW. 4 of the land under consideration is included 
in the granted limits of the branch line, the purported map of definite 
Jocation of which was filed in your office March 26, 1884. 

The records of your office show that William Leach, March 2, 1869, 

‘made homestead entry—No. 811—for the land in question which entry 
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was canceled by your office December 2, 1870, for voluntary relinquish- 
ment. 

It appears that eeeaber 14, 1885, William F. Yantis made applica- 
tion to enter as an additional Homicstead under the act of March 3, 1879, 
the tract in controversy. In order to determine the status of said tract 
at the dates of the several withdrawals, a hearing was had March 2, 
1886, at which Yantis appeared in person and the railroad company was . 
represented by John H. Mitchell, Jr., its attorney. 

The testimony shows that Yantis purchased the improvements of 
Leach on the land in question as well as those on the 8. 3 of the NW.4 
of said section, all of which Was embraced in Leach’s homestead ane 
This purchase was made in the fall of 1870, and Leach’s entry canceled 
under the terms of the purchase. Yantis states in bis testimony that 
he applied to enter the tract in question at the same time that he made 
homestead entry—1523—February 6, 1872, for the 8S. 4 of the NW. 4 of 
said section but was refused being told by the local officers that he 
could enter but eighty acres within limits of the grant to said company. 
It appears that Yantis again applied March 9, 1877, to amend his home- 
stead entry so as to embrace the tract in aientian: but his application 
was rejected. 

The testimony further shows that Yantis has ciated: occupied and 
cultivated the tract in question since his purchase from Leach, in con- 
nection with the eighty acres lying north, on which bis entry was al- 
lowed. 

On the hearing, the local officers decided that the land in question 
was excepted from the several withdrawals for said company by reason 
of the homestead entry. of Leach and the claim, occupation and cultiva- 
tion of the same by Yantis, and that his application should be ad mitted. 

The company.appealed. November 11, 1886, you affirmed the decis- 


- jon of the local officers for the reasons stated by them. 





I coneur iu your conclusion that the land in controversy was Seanpeed 
from the operation of the grant and affirm your decision in that re- 
Spect. 

. You, however, decide further that Yantis has the right to make ad- © 
ditional homestead entry for said land under the act of March 3, 1879 
{20 Stat., 472) to grant additional rights to homestead settlers on pub- 
lic lands within railroad limits. An examination of the language of said 
act shows that it relates solely to even sections. The land in contro- 
versy is an odd section, and the act does not in terms apply. 

But it clearly appears the local officers were wrong in rejecting his 
application to enter in 1872, and in denying his application to amend in 
1877. The tract in controversy was excepted from the operation of the 
grant and was within an odd numbered section. The price of the land 
was not increased because the grant to the Northern Pacific is express 
in limiting that increase to the ‘* reserved alternate sections,” and it had 
not become double minimum land as the local officers held. Although 
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he failed to appeal from said decision and has not applied here to have 
his application re-instated, in view of the injury done him by the local 
officers and the obvious spirit of the act of March 3, 1879, the matter 
being solely between the government and Yantis, i direct that the ap- 
plication made by him in 1872, to enter the N. 4 of the SW. 4 and the 
S. 4 or the NW. 4 of said section 27, be re-instated and if patent has al- 


' ready issued for a part, the remainder be now patented. 


Your decision is modified accordingly. 


PRE-EMPTION ENTRY: =NATURALIZATION+SECTION 2168, RS. 
SCOTFORD v. HUCK. 


Under section 2168, R. 8., a declaration of intention to become a citizen, filed by the 
father, inures, in the event of his death prior to becoming a citizen, to the bene- 
fit of his minor son, who may avail himself thereof by taking the final oaths 
prescribed by law. 


A pre-emption filing made by the son, prior to taking the final oaths, will not be can- 
celed, if he subsequently takes said oaths and is admitted to citizenship. 


Temporary absences from the land may be properly excused, where the good faith of 
the settler is fully apparent. 


Secretary Vilas to Commissioner Stockslager, January 12, 1889. 


Henry Huck filed declaratory statement for the SE. 4, Sec. 30, T. 123 
N., BR. 70 W., Aberdeen land district, Dakota, on the 12th of PISCE DOE 
alleeine séttlenient May 15th, 1883. 

Mary Scotford made homestead entry for the same tract ae 13, 
1885. 

Upon the day last named Huck gave the usual notice of his inten- 
tion to make final proof before the local officers at Aberdeen on May 
28,1885. On the day set for the making of proof both parties appeared, 
Huck in person, Scotford by counsel. Huck madehis proof. Scotford 
filed a protest, alleging that said pre-emptor was not a qualified pre- 
emptor when he made settlement and filing, being a minor, and that he 
had failed to comply with the requirements of the law as to residence, 
A hearing was had; and the local officers found that the claimant was 
under eighteen years of age when he came to the United States with 
his father; that his father declared his intention to become a citizen, 
and died within five years before completing his naturalization. ‘The 
son,” they say, ‘ thus became a qualified pre-emptor so far as his citi- 
zeuship is concerned.” : 
There are three ways known to the laws by which an alien who came 
to this country a minor may becomea naturalized citizen of the United 
States. Section 2167 provides the manner in which a minor may be- 
come a citizen by his ownact alone. Section 2172 provides that children 
under twenty-one years of age at the time of the naturalization of their 
parents, shall, if dwelling in the United States, be considered citizens 
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thereof; citizenship und er this Section is acquired by the act of tre par- 
ont “lone: Section 2168 provides that when any alien Who has filed his 
declaration to become a citizen, dies before he is actually naturalized, 
the widow and children of such alien shall be considered as citizens of 
the United States and shall be entitled to ali rights and privileges as _ 
such upon taking the oaths prescribed by law. Under this section 
citizenship is acquired by the acts of the parent and child, and the proc- 
ess isincomplete until both have-acted. 

Under section 2167 a declaration of intention to become a citizen 1s 
required at the date of admission to citizenship, after the applicant has 
attained his majority. Under section 2172 the alien born child of a nat- 
uralized citize who was a minor at the naturalization of his parent, 
becomes a citizen when his father or mother becomes one. Section 2168 
provides that the children of a deceased declarant shall be entitled to 





all the rights and privileges of citizens, upon taking ¢ ihe oaths pr escribed ce 


by law. | 
In this case the pre- emptor, the son of the deceased declarant, had 
not, at the time of filing ‘the declaratory statement, taken the satis | 


pieecrbed by law for the naturalization of an alien. He was therefore 


~ not then acitizen. But he possessed the same right, at that time, to be- 
come fully naturalized by taking the oaths required at the time of admis- 
sion, which his father would have possessed by virture of his having 
' declared his intention, had he remained in life for the period of five 
_ years after that time. Thus it may be said that he inherited from his | 
father the advantage of having a declaration filed, upon condition that | 
he availed himself thereof by taking the final oaths, since the statute 
makes the death of the father operate to give his minor child the bene- 
fit of a declaration filed by him. That statute in regard to pre-emptions 
gives the right to a citizen of the United States, or one who has “ filed 
a declaration of intention to become such, as regutred by the naturahza- 
tion laws.” By the act of the father, and his subsequent decease, Huck 
- stood in the same attitude, as we have seen; and though perhaps not 
strictly within the exact letter of the statute, he is clearly within the 
meaning and purpose of the statute, and may perhaps be regarded as 


within its letters, if we allow that by the operation of law the filing of 


the father became, after the father’s death his filing—since no more is © 
<‘required by the naturalization laws.” Iam inclined, therefore, to hold - | 
that, at least if Huck shall avail himself of his rights under the natural- 
ization laws by being admitted to citizenship, and taking the final oaths, 
he must be regarded as qualified to make a pre-emption declaratory 
statement, and will be entitled to patent in that event if he has in all 
other respects complied with the pre-emption law. | 
In reply to the other question, the following facts are shown by the 
testimony. Huck was still a minor when he made his settlement and 
- began his residence on the tract. He resided there continuously until 
within three weeks of the date he attained his majority, when he left 
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temporarily. Being absent from his home on the day he became 
twenty-one years of age—viz: December 12, 1833, he filed his declara- 
tory statement on that day for the tract in contest without first re- 
turning to his claim. After making his filing he left for a visit to 
Chicago, where he remained until June, 1884, when he again returned 
to his home on the tract and resumed his residence. Some time after 
this he commenced working for one Turner, at the town of Ipswich, 


and continued to work for him until December, 1884, when he again — 


returned to his home on the tract and continued to reside thereon until 
the date he made final proof—viz: May 28, 1885, being absent during 

the latter period, only about six weeks during a visit to Chicago. Dur- 
ing the time he worked at Ipswich he made frequent visits to the tract, 
remaining on two occasions as long as one week at a time, putting up 
a house and breaking land; on other occasions he remained on the land 
as long as three days. 

The local officers rejected this proof because there were not suffi- 
ciently strong reasons shown for a departure from the rule requiring 
six months continuous residence immediately preceding the making of 
proof, | | 

You hold that the claimant appears to have complied with the re- 
quirements of the law as to cultivation and improvement and to have 


acted in entire good faith, that he should be allowed to enter the tract: 


upon the proof already made upon making a pre-emption affidavit cov- 
ering date of entry; and that Scotford’s homestead entry having been 
made with full knowledge of the prior settlement and improvements of 
Huck, should be canceled. 

In view of the good faith of Huck, found both by the local officers 
and yourself, his cultivation and improvement being sufficient, I affirm 
your decision. Case of Willian A. Thompson, decided March 15, 1888 
(6 L. D., 576). 7 





PRE-EMPTION ENTRY—MEANDERED STREAM. 


MATILDA STROHL. 


An entry covering tracts of land upon the opposite sides of a meandered stream, made 
in accordance with the practice then recognized by the Department, will not be 
disturbed, 


First Assistant Secretary Muldrow to Commissioner Stockslager, January 
| 12, 1889. 


On October 25, 1884, George W. Johnson filed declaratory statement, 
alleging settlement October 18 of the same year, upon Lot 4, Sec. 3, and 
Lots 1 and 2, Sec. 4, T. 21 N., R. 19 W., Neligh, Nebrasku. Ou May 16, 
1885, he made cash entry for the tracts named. By warranty deed 
made July 6, 1885, said Johnson conveyed the said tracts which aggre- 
gated 62.90 acres, to George W. Strobl. 
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— On November 18, 1885, the local office reported that said entry cov- 
ered land upon both sides of the North Loup river, a meandered unnavi- 

gable stream, and that it was allowed prior to notice of the ruling of 

- the Department on October 28, 1884, in the case of Olof Landgren (2 B. 
> LP. , 323). 

‘Thereapori by decision of July 8, 1386, your office held that land on 
both sides of a meandered stream can not be embraced in one entry. 
By said decision your office directed the local office to instruct ‘ said * 
claimant . . . that upon relinquishment of that portion of his clainy 
lying upon one side of the river, his application for amendment of his en- 
try to embrace any vacant land contiguous theretoaggregating . . one 
hundred and sixty acres will be considered.” 

From this decision Matilda Strohl, widow and admivisiratrix of the. | 
said George W. Strobl transferee, appeals. 

The final proof of the entryman (Johnson) made May 7, 1885, sets 
out that he settled on the land October 18, 1884, that he broke one acre 
bat raised no crops; that his improvements consisted of a house, stable, 
corn-crib, hog-yard and pasture, valued at about $150, and that his. 
- residence on the land ‘had been continuous. 

In the case of James Shanley (5 L. D., 641), the Department held, that 
an entry including tracts lying upon opposite sides of a meandered stream 
made under existing rulings aud practice, will not be disturbed. In 
that case Shanley made homestead entry on February 24, 1880, upon 
’ four lots in Sec. 4, T. 3 N., RB. 26 W., McCook, Nebraska, and submitted 
proof therefor June 19, 1885. Two of these lots were north and the 
remaining two south of the Republican river. Your office, on Novem- 
ber 14, 1885, held that the tracts were not contiguous and required 
Shanley to “elect which tracts to retain in satisfaction of his home- 
stead right.” The appeal of Shanley was disposed of by this Depart- 
ment upon the ruling in the Landgren case (supra) whiten involved land 
in the same district. 


In the case last cited, the Department held ‘iat as Landgren had - : 


made settlement and mprovanients and filed declaratory statement for 
land upon opposite sides of the said Republican river prior to the re- 
ceipt of your office instructions of September 22, 1883, “in the case of 
Benjamin Bird” his (Landgren’s) proof submitted on penruery ks. 
1884, should be accepted and bis entry allowed. 

In the case at bar, the entryman (Johnson) made his settlement and 
improvements upon the land and filed bis declaratory statement prior to- 
the decision by the Department in the Landgren case (supra) wherein. 
your said office instructions of September 22, 1883, seem to be recog- 
nized. | 

These instructions were not in the form of a general circular, but. 
were contained in a letter a‘idressed by your office to the register and 
receiver at McCook, Nebraska. 

The land invol ad however, is not located in the land district to 
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which the said instructions of your office had been sent. It can not, 
therefore, be said that the settlement, improvement and filing of the 
entryman (Johnson) although of subsequent date to your said letter of 
- instructions, were subject thereto. 

In view of the foregoing, Iam of the opinion that the entry under; 
which the appellant claims, was not made in contravention of existing 
rules and practice and that under the ruling in the case of James Shan- 
ley (supra) said entry should remain intact. 

Your decision is reversed. 


PRACTICE—APPEAL—SWAMP GRANT. 
STATE OF MINNESOTA v. SPENCE. 


- Though the failure to appeal from the decision of the local office upon a question of 
fact, will as a rule defeat the right of appeal from the decision of the Commis- 
sioner, the rule is notapplicable in a case involving the right of a State claim- 
ing land under the swamp grant. 


Secretary Vilas to Commissioner Stockslager, January 12, 1889. 


The State of Minnesota has made application, under Rules 83 and 84 
-of Rules of Practice, to have the record in the above stated case certi- 
fied to the Department, because of your refusal to transmit its appeal 
from the decision of your office of April 18, 1887, holding that the de- 
cision of the district land officers in said case was final for want of ap- 
peal by the State. | | 

The land in controversy was returned by the survey of the township 
as swamp and overflowed, and therefore inuring prima facie to the State 
under the swamp land grant, the State of Minnesota having elected to 
adopt the return of the government survey as the evidence of the char- 
acter of the land. 

Application was made to enter said land by Margaret Spence as ad-. 
ditional homestead, which was rejected because of the record showing 
the right of the State. Upon appeal to your office, she also made ap- 
plication to contest the claim ofthe State, which you allowed, by letter 
of September 23, 1886, and directed a hearing for this purpose. 

The State protested against said hearing, for want of jurisdiction, 
but the hearing was had and the local officers found said tract to be 
dry land, and that the return of the same by survey aS swamp was 
erroneous aud fraudulent. From this decision the State failed to ap- 
peal, but filed an appeal from your decision of April 18, 1887, refusing 
to pass upon the protest of the State, and holding that said decision of 
the local officers became final for want of appeal by the State. | 

You declined to transmit said appeal, upon the ground that tlie State 
had lost its right by failure to appeal from the decision of the local 
office. While the failure to appeal from the decision of the local officers 
upon a question of fact will, as a general rule, deprive a party of the 
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right of appeal from the asuigion of your office, the rule does not apply 
in a case of this nature. | 

It is made the duty of the Secretary to determine what lands are of 
the character granted by the act, and his office is the tribunal whose © 
decision is to control. The State has the right to invoke the judgment 
of that tribunal upon the question whether said land is of the character 
granted by the act, and is entitled to the right of appeal from the de- 
cision of your office, although it failed to appeal from the decision of 
the local office. You will therefore certify the record to this Depart- 
ment, 





SWAMP GRANT—UNSURVEYED LAND—ACT OF MARCH 38, 1857. 


STATE OF FLORIDA. 





Under the regulations of the Department which allowed selections of unsurveyed 
swamp lands to be made and certified by estimated areas, where an entire body 
of land was swamp and overflowed, and the uniform ruling of the Department 
hitherto, it is held that selections so made and reported to the General Land 
Office, prior to the passage of the act of March 3, 1857, were confirmed by said act, 

2 and the title thereto made complete. 

-If the lands so selected and reported, can be designated in the elisa by metes and 
bounds, or by any other accurate description which clearly indicates and describes © 
the particular land selected, the want of a survey will be no objection to the 

. issuance of patent.. 

The exception in said act in favor of settlement rights is a applicable to the State 
of Florida, as there was no law anthorizing settlement upon unsurveyed lands in 
said State at the date of said act. | 


Secretary Vilas to Commissioner Stockslager, January 12, 1889. 


. On April 6, 1887, the State of Florida made application for the is: | 
suance of patents to lands embraced in a tract of unsurveyed swamp 
lands, selected by said State as inuring to it under the grant of Sep- 
tember 28, 1850, and reported to your office by the United States sur- 
veyor general prior to the passage of the confirmatory act of March 3, i 
1857. Your office denied said application and refused to issue patents Lux 
, for said lands upon the ground that they were unsurveyed lands, and SE 
that the act of. March 3, 1857 (11 Stat., 251) confirming selections of Ene 
swamp lands made prior to the date of said act, does not apply toun- 9 
surveyed lands because said act required that patents should be issued eo 
in conformity with the provisions of the act of September 28, 1850, 
which provides for the issue of patents for legal subdivisions only. 
The act of March 3, 1857, provides: 


That the selection of swamp aud overflowed lands granted to the several States by aes 
the act of Congress approved September twenty-eight, eighteen hundred and fifty, 
entitled ‘An act to enable the State of Arkansas and other States to reclaim the 
swamp lands within their limits,” and the act of the second of March, eighteen hun- 
dred aud forty-nine, entitled, ‘‘ An act to aid the State of Louisiana in draining the 
swamp lands therein,” heretofore made and reported to the Commissiouer of the Gen- ~ 
eral Land Office, so far as the same shall remain vacant and unappropriated, and not 
interfered with by dn actual settlement under any existing law of the United States, 
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be and the same are hereby confirmed, and shall be approved and patented to the 
gaia several States, in conformity with the provisions of the act aforesaid, as soon as 
may be practicable after the passage of this law: Provided, however, That nothing 
in this act contained shall interfere with the provisions of the act of Congress entitled, 
‘‘ An act for the relief of purchasers and locators of swamp and overflowed lands,’’ 
approved March the second, eighteen hundred and fifty-five, which shall be, and is 
hereby continued in force, and extended to all entries and locations of lands claimed 
as swamp lands made since its passage. 

The list of lands referred to in said application are unsurveyed lands 
selected by the State of Florida under the swamp grant of September 
28, 1850, and reported to your office by the surveyor general prior to 
the passage of the act of March 3, 1857, as swamp and overflowed in- 
uring to said State under the grant of September 28, 1850). 

The question as to whether the greater part of any smallest legal 
subdivision is or isnot swamp and overflowed, appears to be immate- 
rial because this act confirmed all the selections then made so far as 
the same were then vacant and uuappropriated and not interfered with 
by an actual settlement under any existing law of the United States, pro- 
vided said selections were made in conformity with law; Therefore a 
material issue presented in this case is, whether said lands were con- 
firmed by the act of March 3, 1857 by reason of having been reported 
to your office by the surveyor general, as swamp and overflowed—by 
estimated area, no subdivisional survey of said lands having been made. 
It is contended by the State that, the confirmation extended to all lands, 
heretofore made and reported to the Commissioner of the General Land 
Office, so far as the same shall remain vacant and unappropriated, and 
notinterfered with by an actual settlement under any existing law of 
the United States “ whether said lands had or had not been surveyed.” 
Your decision holding that there is no authority for issuing patents for 
unsurveyed lands is based upon the ground that the act of March 3, 
1857, requires that patents should be issued in conformity with the pro- 
visions of the act of September 28, 1850, which provides for the issue 
of patents for legal subdivisions only, and that no provision is made for 
listing unsurveyed lands in the instructions issued November 21, 1850 
(1 Lester 543) in which it is expressly stated that quarter quarter sec- 
tions are to be regarded as the legal subdivisions contemplated by law. 

The circular of instructions to surveyors general of November 21, 1850, 
provides : | 

That in making out a list and plats of the Jands aforesaid, all legal subdivisions, 
the greater part of which is ‘‘ wet and unfit for cultivation,” shall be included in said 
lists and plats; but when the greater part of a subdivision is not of that character, 
the whole of it shall be excluded therefrom. | 

And that forty acre lots or quarter quarter sections will be regarded 
as the legal subdivisions contemplated by law, but it further provides 
that— | 

Where satisfactory evidence is produced that the whole of a township, or of any 
particular or specified part of a township, or the whole of a tract of country bounded 


by specified surveyed or natural boundaries, is of the character embraced by the 
grant, you will so report it. 
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The grant of September 28, 1850, is not a grant of lands by legal 

subdivisions, but a grant of “the whole of those swamp and overflowed 
Jands made unfit thereby for cultivation which shall remain unsold at 
the passage of this act.” 
' Itis made the duty of the Secretary of the Interior to make out an 
accurate list and plat of all the land described in the act, and that in 
making out a list and plat of the lands aforesaid “all legal subdivisions, 
the greater part of which is wet and unfit for cultivation shall be in- 
cluded in said lists and plats.” ” 


The failure to make a subdivisional survey of the township, canin © 
no wise affect the right of the State under the grant to all of the swamp 


and overflowed lands, as contemplated by the ane and the only pur- 
pose to be subserved by a subdivision of the township is to enable the 
Secretary to determine whether by such subdivisional survey there 
might be one or more legal subdivisions, the greater part of which is 


dry and fit for cultivation. If however, “‘the whole of a township, or 


any particular or specified part of a township, or the whole of a. tract 
of: country bounded by specified surveyed or natural boundaries, is of 
the character embraced by the grant,” a subdivisional survey of the 
township would not be necessary to enable the Secretary to make out 
a list and plat of the swamp and vverflowed lands in accordance with 
the provisions of the act,.because if ‘the whole of the township” or 
the whole of a tract of country bounded by specified surveyed or natural 
boundaries is swamp and overflowed, it necessarily follows that a sub- 
division of the land would show that the greater part of each smallest 
legal subdivision is swamp and overflowed, and therefore of the char- 
acter of lands described in the grant. It was evidently with this view 
that the instructions of November 21, 1850, were issued, and acting 
under such instructions the surveyors general in all cases. where the 
whole of a township, or the whole of any particular or specified part of 
a township, or the whole of a tract of country bounded by specified or 
natural boundaries, was swamp and overflowed, reported such lands to 
the General Land Office as swamp and overflowed by estimated areas. 
and not by legal subdivisions, and upon such report the Commissioner 
of the General Land Office acted in approving said lists and issuing 

patents to the State for said lands. This was the prevailing practice 
of the land department at the date of the act of March 3, 1857, con- 
firming to the State selections of swamp and overilowed lands made 
and reported to the General Land Office, prior to the passage of said 
act; and if said practice was not in violation of the act of September 
28, 1850, it surely must have been passed with reference to selections 
made under said practice; and hence confirmed all such selections 
where the lands were then vacant and unappropriated, and not affected 
by actual settlement under existing laws. 

The determination of the character of the land rested with the Sec- 
retary of the Interior, and in determining whether the greater part of a 
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legal subdivision was swamp and overflowed, he might cause a subdrt- 
visional survey to be made, or if without such subdivision he could by 
satisfactory evidence determine that thetownuship, when surveyed would 
show the greater part of every smallest legal subuivision to be swamp. 
and overflowed, such lands could be listed and platted in full compli- 
ance with the act of September 28, 1850 without such subdivision. 

Passing upon the question as to what lands were confirmed by the 
act of March 3, 1857, Seeretary Thompson held that : 

The questions proper to be considered, in case of conflict arising upon Jists remain- 
ing on the files of the Land Office on the 3rd of March, 1857, are these: (1) Has the 
tract been selected in the usual manner by an authorized agent, and had the list con- 
‘taining it been reported in due course before the 3rd of March, 1857 to the Commis- 
sioner of the General Land Office, the selection not having been cancelled before that 
date? If the reply to this inquiry be affirmative, the next question that arises is, 
Was that tract vacant and unappropriated and not interfered with by an actnal set- 
tlement under existing laws of the United States at the date of the passage of said act. 
of March 3, 1857 ? and if the tract be found vacant and unappropriated and not inter- 
fered with by a legal settlement, it is to be approved and patented to the State aecord- 
ing to the directions given in the act of Congress to the executive branch of the gov- 
ernment. (1 Lester 558.) 

This ruling was followed by Secretary Schurz in the case of the State 
of Illinois decided May 2, 1879 (6 C., L. U., 76). 

The question as to the title of the State to lands reported to the Gen- 
eral Land Office as swamp and overflowed, prior to the act of March 3, 
1857, came before the supreme court ip the case of Martin v. Marks (97 
U.S. 345), which was an action in the nature of ejectment brought by 
Marks, who claimed title under the swamp grant, to section 7-T. 20 N., 
R. 14, W., North Western District La., against Martin who relied on a 
patent from the United States for the same land dated May 20, 1873. 

Marks offered in evidenee in support of his title a certified copy from 
a list of swamp and overflowed lands, selected as inuring to the State 
of Louisiana, and examined and approved by the surveyor general, May. 
18, 1352. 

The court say: 

If the paper signed by the surveyor-general dated May 18, 1852, was on file in the 
General Land Office at Washington, March 3, 1857, we have no doubt that the act 
completed and made perfect the title of the State of Louisiana to the land in contro- 
versy. Ifthis were so, the title of the plaintiff below was superior to the patent 
issued subsequently to the defendant; for after the passage of that act the Land De- 
partment had no right to set aside the selections. The approval of them and the 
issue of patents tothe State were mere ministerial acts, in regard to which that depart- 
ment had no discretion, unless it was found that the lands were not vacant, or had: 
been actually settled on adversely to the swamp-land claim. 


The records of your office show that this section was reported by the 
surveyor general in a list with other landsas unsurveyed as will be seen: 
by the letter of Commissioner eee of Sept. 4, 1857, to James. 
Marks in which he says :— 


No action has yet been had by this office relative to Sections D, 6, 7,8, 18 & 19 of T. 20: 
N. R. 14. W., North Western District of Lonisiana. Those lands were reported as. 





DECISIONS RELATING TO THE PUBLIC LANDS. 69 


selections under the act of 2d March, 1849, but were suspended because there was no 
survey of them. This action was but temporary and did not invalidate the claim of 
the State to the lands; and by the act of 3d March last, the State is confirmed in her 
claim and the lands wili be approved to her if no valid interfering rights exist, as 
soon as we shall have such evidence as will enable us propery to Geste Baie) the 
tracts. 

The question as to whether the lands reported as swamp and over- 
flowed, prior to the act of March 3, 1857, were in fact of that character, 
was not material as the act confirmed the selections whether swamp or 
not. | , 

Considering that the rules and regulations of the Department allowed 
selections of unsurveyed swamp lands to be made and certified by esti- 
mated areas, if an entire body was swamp and overflowed, that the 
selections were in fact made in a similar manner to those which were 
held to be confirmed by the supreme court in Martin v. Marks, and the 
uniform ruling of the Department hitherto, I feel bound to hold that 
selections so made and reported to the General Land Office prior to 
March 3, 1857, were confirmed by said act and the title of the State to 
said lands made complete and perfect. 

The next question to be considered is whether said selections are iden- 
tified and described with sufficient accuracy to designate particularly. 
and clearly the lands claimed to have been confirmed by the act of 
March 3, 1857. If the lands so selected and reported to the General 
hand Offices prior to March 3, 1857, in accordance with the established 
usage and practice then prevailing, can be designated in the patent by 
metes and bounds, or by other accurate description which clearly indi- 
gates and describes the particular tract or tracts selected, the want of 
a survey upon this ground would be no objection to the issuance of 
patents. 

The remaining questions to be saute and the principal objection 
urged in your letter to the issuing of patents for said lands, is that par- 
ties who have settled upon tracts which they did not consider swamp 
or overflowed land, either in ignorance of the swamp claim, or intend- 
ing to contest said claim, and with a view to securing title to the land 
under the public land laws after it should be surveyed, could not place 
their claims of record in the local office until after survey, and by the 
issue ot patent without survey they would be cut off without a hearing. 

The act of March 3, 1857, confirmed to the States all lands selected 
as swamp and overflowed, and reported to the Commissioner of the 
General Land Office, prior to the passage of said act, “So far as the 
same shall remain vacant and unappropriated, and not interfered with 
by an actual settlement under any existing law of the United States.” 


A material question therefore arises, whether these lands were, at the 


date of the act subject to settlement under any existing law of the 
United States, 

Prior to the act of*May 30, 1862 (12 Stat., 410), there was no law 
recognizing settlement rights prior to survey, area the acts of March 
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3, 1853, July 22, and August 4, 1854 (10 Stat., 244, 308 and 576) which 
permitted settlements with a view. to pre-emption upon unsurveyed 
lands in the States of California, Minnesota, Kansas, Nebraska and 

New Mexico. The act of May 30, 1862, authorized settlements upon 
all unsurveyed lands. This was the first general act authorizing settle- 
- ments upon unsurveyed lands with a view to claiming the same under 
the settlement laws. Therefore at the time of the passage of the act 
of March 3, 1857, there was no existing law authorizing settlements 
upon unsurveyed lands in the State of Florida, and the only lands to 
which the exception in the act of confirmation applied, were surveyed 
lands upon which there was an actual settlement made under the then 
existing laws. 

There is not sufficient information before me to determine whether 
the lands embraced in the present list should be patented to the State, 
and no decision is hereby made as te the rights of the State upon the 
list as presented; bat the case is remanded to your office for adjust- 
- ment and action thereon, under the principles above decided. If the 

ands embraced in said list had been reported to the General Land Of- 
fice prior to the act of March 3, 1857, in conformity with the rules and 
regulations then prevailing, as selections of swamp lands under the act 
of 1850, and said selections were still pending at the date of said act, 
the want of a survey would be no objection to the issuance of patent, if 
said selection describes the lands with sufficient accuracy to identify 
the particular tracts reported and selected as swamp and overflowed? 

The papers are herewith returned with instructions to adjust said’ 
grant in accordance with this decision. 


PATENT—J URISDICTION OF THE LAND DEPARTMENT. 
SCHWEITZER v. ROSS ET AL. 


Where patent is regularly issued and recorded, the title to the land therein described 
passes out of the United States, though the patent may not be delivered to the 
graltec. 

After patent has been so issued and recorded, the Department has no further juris- 

. diction over the land, and will not assume such jurisdiction, where the patentee, 

under protest, executes a relinquishment in order to protect his rights on appeal. 


Secretary Vilas to Commisstoner Stockslager, January 14, 1889. 


. By act of July 17, 1854 (10 Stat., 305) entitled an act to amend the 
act approved September 17, 1850, Congress granted to the Territory of 
Washington certain lands to be selected by its legislature for University 
purposes. 

List No. 2, exhibiting tracts of public lands selected under the said 
grant, was filed by the agents of the Territory on March 5, 1867. This 
list contained Lot 2, T. 25 N., R. 3 E., Olympia, Washington Territory, 
the land involved herein. The tract named was embraced in the home- 
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stead entry of Lemuel J. Holgate, made June 26, 1863. Holgate relin. 
quished this entry February 16, 1864, but the same was not canceled of: 
record until December 20,1871. On December 18, 1879, John. Schweitzer 
made soldier’s homestead entry for the tract mentioned. On January 
3, 1882, your office held this entry for cancellation on account of con- 
flict with the selection mentioned. This action was revoked by letter 
of June 26, 1882, whereby your office held that the said selection having 
been made prior to the cancellation of Holgate’s entry was “ invalid and 
void ab initio” and re-instated the entry of Schweitzer. 

Thereupon, on July 25, 1882, John Ross, transferee of the Territory, 
appealed to the Department. 

On May 11, 1883, Schweitzer made final proof in support of his claim 
and patent fieretor: dated August 13, 1883, was issued. This patent 
was transmitted to the local office but it does not appear to have passed 
into the actual possession of theclaimant. Subsequently, 2. ¢., October 
29, 1883, your office, following the decision dated June 19, 1888, of my 
predecessor (Secretary Teller) in the'case of Fred Jansen involving land. 
embraced in said entry of Holgate, revoked the stated action of. June 
26th preceding, and held the claimant’s (Schweitzer) entry for cancella- 
tion. From this decision Schweitzer appeals. 

By letter dated December 29, 1884, your office stated that said pat- | 
ent had been inadvertently ned: pendii ¢ the contest herein, and in-. 
structed the local officers ° to call upon Schweitzer to relinquish the 


- * Same. 





Thereupon, in HapenneS of your said office instructions Schweitzer, « 
on February 16, 1885, filed his so-called relinquishment. In this “relin- — 
quishment” he am out that he was apprehensive his appeal would not 
be heard unless he executed “the relinquishment demanded,” that he 
relinquished and abandoned (under protest) to the United States, the 
title conveyed by said patent, but expressly reserved all the rights 
_ which inured to him by virtue of his said entry. Although it does not 
appear that the patent referred to at any time passed into Schweitzer’s 
possession still, it being on August 13, 1885, regularly issued and re- 
corded the title to the land therein described, passed on the day named, 
out of the United States. United States v. Schurz, (102 D.S., 378). 
‘The record, therefore, shows that the United States was without title 
to the land on October 29, 1883, when your office beld Schweitzer’s entry 
for cancellation. Consequently on the date mentioned, the land depart-. 
ment had no jurisdiction in the premises. Wisconsin Central Railroad 
Co. v. Stinka (4 L. D., 344.) | 
This action by your ‘office was accordingly void and of no effect, and 
it was therefore error to have insisted upon the surrender of his 
(Schweitzer’s) title in the manner stated. Such surrender having been 
made under protest, and with a reservation of his claim under said entry, 
his rights in the premises should not be affected thereby. The order > 
cancelling the homestead entry of Schweitzer is hereby revoked, aud 
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you will return to him the patent, accompanied by a certified copy of 
this decision, so that the parties will be left to judicial proceedings for 
ithe determination of their conflicting rights. 

This disposition of the case renders it unnecessary for me to pass 
upon the questions presented by this appeal. 

Your decision is reversed. 


———<—<— 


INDEMNITY SCHOOL SELECTION—WITHDRAW AL. 
STATE OF OREGON. 


A school selection made on a valid basis, but covering In part lands excluded from 
selection, may be approved as to the tracts subject to selection. 

A selection improperly allowed, because of a prior pending claim, may be permitted 
tostand on the removal of such claim from the record. 


Secretary Vilas to Commissioner Stockslager, January 14, 1889. 


This is an appeal by the State of Oregon from your office decision of © 
March 10, 1887, whereby “ List No. 11 of indemnity school selections” 
is held for cancellation. 

This “ list” was filed in the land office at La Grande, Oregon, by Z. 
F, Moody, Governor and ex-officio Land Commissioner, on December 
11, 1886, and is based upon losses to the said State in sections sixteen 
and thirty-six, in townships 58., R. 27 E., 13 8., R. 45 E.,858.,158.,, 
‘and 188., R. 47 E., and 4.N., R. ‘49 K. Said st includes the following 
tracts, to wit: 

x a #€ i # * #* 

Tt appears froin your said decision that certain of the tracts so listed 
by the said State as indemnity, to wit: . . . . . were within the 
limits of the indemnity withdrawal of January 1, 1872, for the benefit 
of the grant to the Dalles Military Road Company, act of February 
25, 1867 (14 Stat., 409). 

Your office finds the selection of the last named tracts to be invalid, 
by reason of said withdrawal, and holds the entire list for cancellation, 
on the ground that ‘‘aselection defective in part is invalid as a whole.” 

With the foregoing, I can not concur. 

The withdrawal for the benefit ot the said road was revoked by de- 
partmental decision of August 15, 1887 (6 L. D., 92). So far as either 
the record before me, or the records of your office disclose, no listing of 
any of the tracts involved has been made by the road company. No 
objection, therefore, can now be raised to the claim by the State on ac- 
count of this withdrawal. Phillips v. Central Pacific R. BR. Co. (6 L. D., 
378). But even if it could be held that the State was without right to 
so list as school indemnity land embraced in the withdrawal referred 
to, I can not concur in your conclusion that the entire listing should 
therefore be canceled. 
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~ The case at bar is in my opinion expressly ruled by that of McKenzie. 


». State of California (6 L. D.,680). This case holds that a school selec- 
tion made on a valid basis, but covering in part lands excluded from se- 
lection, may be approved as to the tracts subject to selection, and that a 
selection improperly allowed, because of a prior pending claim, may be 
permitted to stand on the removal of such claim from the record. 

The validity of the basis upon which this listing has been made has 
not been questioned, nor has any adverse claim intervened. Unless 
other reasons should prevent, said list No. 11 should be approved. 

Your decision is reversed. 


PRACTICE—APPEAL—INTERLOCUTORY ORDER. 
JAY PIERCE. 


An appeal will not lie from an order of the Commissioner requiring a claimant to far- 


nish an additional affidavit in support of his entry, only from his final action on - 


the refusal or failure of the entryman to comply with such order. 


First Assistant Secretary Muldrow to Commissioner Stockslager, recs) 
15, 1889. 


I have considered the appeal of J ay Pierce, from the decision of your 
office dated February 15, 1887, requiring said Pierce to furnish supple- 
mental evidence relative to his pre-emption entry No. 1091, forthe NW. 
4, See. 13, T. 115 N. BR. 78 W., Huron land district, Dakota Territory. 

The record shows that on April 27, 1883, claimant filed declaratory 


statement No. 3816, for said described tract, alleging settlement thereon. 


the 25th of the same month. 

On August 16, 1884, in accordance with published notice he made 
final proof before the clerk of the district court, Sully county, Dakota 
Territory, which was approved by the register and receiver and final 
certificate issued thereon September 19, 1884. 

When the claimant made final proof be testified that he was anative 
born citizen, twenty-five years of age, and a single person; that he 
commenced to build a house on the land April 25, 1883, and established 
actual residence therein May 20, 1883; his improvements consisted of 
a house eight by eight feet, a sod stable thirteen by twenty feet, and 
five acres broken. Total value one hundred dollars. 

In a special affidavit made at the same time he further alleged take 
*« * * ‘his residence on said land has been continuous with the ex- 
ception of eight weeks, during the months of August and September, 
1883, when he was sick at the house of his father, and six weeks during 
the months of January and February, 1884, when he was attending 
school at Pierre, D. T.; that he has not been absent at any other time 
only when he was compelled to earn a living and secure money with 
which to make his improvements on the land.” 
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In your office letter “ G ”, of February 15, 1887, addressed to the reg- 
ister and receiver, they were informed that “Claimant fails to show 
continuous residence of six months prior to making final proof. His. 
entry papers bear date of September 19, 18384, but there is on file with 
the case a second pre-emption affidavit dated December 18, 1885. The 
-fact that claimant continued to own the land free of encumbrance for 
fifteen months after entry is established by said affidavit of December 
18, 1885, but you will call upon him to furnish an affidavit showing 
whether he continued to reside upon and 1 ME DEOTS the said tract after 
making final proof.” ; 

On July 28, 1887, claimant appealed. Upon review of the record in 
this case, I am convinced that the appeal herein is not well taken, as it 
is very evident your said office letter merely required the claimant to 
furnish an additional affidavit in support of his entry, and that it did 
not suspend or hold for cancellation his final cash certificate. 

Therefore, and as this Department has frequently held that—“ an ap- 
peal will not lie from the action of the Commissioner of the General 
Land Office, requiring a claimant to furnish an additional affidavit in 
support of his entry, but only from his final action in the case upon the 
refusal or failure of the entryman to comply with said request,” the ap- 
peal of claimant is dismissed. 

See case of Jennie M. Tarr (7 L. D., 67). 


ALABAMA LANDS—ACT OF MARCH 3, 1885. 


JULIUS P. KNABE. 


Land, oifered after it was returnéd as valuable for coal, and prior to the passage ot 
the act of March 3, 1883, is not subject to entry if it has not been offered at public 
sale since the passage of said act. 


Secretary Vilas to Commissioner Stockslager, January 17, 1889. 


The record in this case shows that on February 23, 1887, Julius P. 
Knabe made private cash entry, No. 20, 785, for the S. 4 of the NE. 4 
of Sec. 7, T.175., R. 7 W., Montgomery, Alabama. 

On August 20, 1887, your office held said entry for cancellation * for 
legality, the land embraced therein being described in the mineral list 
on file in this office as ‘valuable coal.’” 

Claimant thereupon appealed. He alleges error generally, in hold- 
ing said entry for cancellation, and specifically, in the finding of fact, 
that the tract in question is embraced in the mineral list on file in your 
office. 

As to the second error assigned by appellant, it is sufficient to say, 
that it appears from an examination of the records of your office, that 
the whole of said Sec. 7, T. 178., R. 7 W., is embraced in the list of 
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Alabama mineral lands now on filein your office, and that the tract here 
involved was reported to your office in they ear 1879 as “ valuable coal. -, 

It also appears from the records of your office, that on February 26, 
1880, the land in question was offered at public sale, at one dollar cad 
twenty-five cents per acre, but no bid was received for the same. | 

By act of Congress approved March 3, 1833 (22 Stat., 487), entitled 
“An Act to exclude the public lands in Alabama from the operation of 
- the laws relating to mineral lands,” it is provided :-— 

That within the State of Alabama all public lands, whether mineral or otherwise 
shall be subject to disposal only as agricultural lands; Provided however, That all 
lands whick have heretofore been reported to the General Land Office as containing 
coal and iron shall first be offered at public sale. 

The only question to be determined upon appellant’s first eee 
of error is whether his entry can be sustained under this act. | 

The object of the proviso of the act referred to evidently was and is 
to except from or take out of the operation of the declaration in the act, 
that mineral lands shall thereafter be disposed of as agricultural anda. 
that class of lands which had been previously reported to and dealt 
with by the General Land Office as mineral lands, and thus prevent 
them from falling back into the system applicable to agricultural lands 
until they shall first be offered at public sale with a view that the gov- 
ernment might receive the benefit of such enhanced value as may have 
attached thereto by reason of their having been classed as mineral ; but 
itis also evident that the offering at public sale contemplated by said 
proviso, is a future offering. The fact that this land had been once 
offered at public sale, after the same was reported as valuable for its 
coal, but before the passage of said act, can not, therefore, affect the 
question here involved.* The land has never been offered at public sale, 
since the passage of said act and for that reascn, the entry of claimant 
ean not be sustained thereunder. 

Your office decision holding said entry toi cancellation is therefore 
affirmed. 


HOMESTEAD ENTRY—ACT OF JUNE 15, 1880. 
CAMPBELL v. KELLEY. 


Land entered nuder élie homestead law prior to ‘the passage of the act of June 15, 
1880, may be purchased under the second section thereof, on the payment of the 
government price, if free from adverse claims. 

An intervening entry, made after the passage of said act and canceled on relinquish- 
ment, is no bar to the right of purchase. 


Secretary Vilas to Onnaiatinee Stockslager, January 17, 1889. 


I have considered the appeal of Helen T. Campbell (who discloses. 
under oath that she is a party in interest as grantee of the land), from: 
the decision of your office of October 18, 1887, holding for cancellation 
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the cash entry, No. 1182, of Samuel D. Samuels, on the SW. 4 of Sec. 5, 
T. 3. N., R. 9 W., McCook district, Nebraska. 

November 3, 1879, said Samueis made homestead entry, No. 1693 of 
said tract, which was canceled for abandonment July 21, 1883, and 
subsequently, November 20, 1883, Patrick Egan made homestead 
entry thereon, which was canceled on relinquishment November 11, | 
1884, and on the same day it was entered under the homestead law by 
William Fruin, whose entry was like-wise canceled on relinquishment 
April 18, 1885. 

On the day last named, said Samuels, the first entryman, made cash 
‘entry of the land, No. 1182, under the second section of the act of June 
15, 1880 (21 Stat., 237), and September 13, 1886, John HE. Kelley made 
application to enter the land under the homestead law, which was re- 
jected by the local officers on the ground that the land *“ was covered 
by ” the said cash entry of Samuels. Kelley having appealed to your 
‘office from said action of the local officers, your office in said decision 
of October 18, 1887, sustained the local officers in rejecting the applica- 
tion of Kelley to enter the land, and also, held the cash entry of Sam- 
uels for cancellation ‘for the reason that the two homestead entries 
mentioned above (subsequent to the homestead entry of Samuels) with- 
drew the land from entry under the act of June 15, 1880.” 

The case is now before this Department on appeal by Helen T. Camp- 
Dell (who claims as grantee through Samuels), from that part of said 
dlecision of your office holding the cash entry of Samuels for cancella- 
tion. : 

The second section of the act of June 15, 1880, under which Samuels’ 
cash entry was made, provides | | 

That persons who have heretofore under any of the homestead laws, entered lands 
properly subject tosuch entry ..... may entitle themselves to said lands by 
paying the government price therefor ..... Provided, This shall in no wise inter- 
fere with the rights or Claims of others who may have subsequently entered such 
lands under the homestead laws. 

“This language is plain and unambiguous, and annexes no conditions 
or pre-requisities to the purchase of lands theretofore entered under any 
of the homestead laws, other than the freedom of the tract. in question 
from adverse claim, and the payment by the applicant of the proper 
government price.” (George E. Sanford, 5 L. D., 535.) 

Samuels’ entry under this law was properly allowed and should be 
sustained, unless if comes within the operation of said proviso, by inter- 
fering with the “rights or claims” of others acquired since his original 
homestead entry. Egan and Fruin had relinquished their claims and 
the land was open to settlement and entry (act of May 14, 1880, 21 Stat., 
140), and they had uo right to make cash entry under the act of June 
15, 1880, because their entries were subsequent to said act. 

At the date of Samuels’ cash entry, then, there were, (so far as the 
record discloses) no “ rights or claims of others” with which said entry 
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could interfere. The application of Kelley to make’ homestead entry 
September 13, 1886, long after Samuels’ cash entry, could not of course 


affect said cash entry. 
That part of the decision of your office holding for cancellation the 


cash entry of Samuels, is reversed. 


PRIVATE ENTRY—REPAYMENT. 
_E. W. HARRIS. 


An applicant for public land who deposits the price thereof with the receiver, to be- 


paid to the government if the entry is allowed, by such act makes the receiver — 


his agent, and is not entitled to repayment from the government if his applica- 
tion to enter is rejected. : 


Secretary Vilas to Commissioner Stockslager, January 17, 1889. 


May 25, 1887, the Department affirmed the decisions of your office 


dated October 15, and November 20, 1885, refusing to allow HE. W. Har- 
ris to make private cash entry of lands in T. 4 N., B.16 E., Detroit land. 
office, in the state of Michigan (EB. W. Harris, 5 L. D., 660). 


After this decision was rendered Mr. Harris made soplioation to have’ 


paid to him the sum of $29.24 which he states he paid to L. G. Willcox, 
the receiver, and for which he took receiver’s receipt. This sum was. 
the amount of the estimated price of the land and having been denied. 
the right to enter he wants his money returned. 

December 30, 1887, you denied the application on the ground that the 
~ government was in no way responsible for the money paid to the then 
recelver. 

In your letter of February 16, 1888, it is stated the money was not re- 
ported or accounted for to the United States. 

Section 2355, Revised Statutes, provides that— 


Every person making application at any of the land offices of the United States, for’ 


the purchase at private sale of a travt of land shall produce to the register a memo- 


randuin in writing describing the tract which he shall enter by the proper number of — 


the section, half-section, quarter section, balf quarter section, or quarter quarter sec- 
tion, as the case may be, and of the township and range subscribing his name thereto). 
which memoranduni the register shall file and preserve in his office. 
Section 2356 provides that— | 
.The purchaser at private sale shall produce to the register of the land office a re- 
ceipt from the Treasurer of the United States, or from the receiver of public moneys- 
of the district, for the amount of the purchase money on any tract, before he enters. 
the same at the land office. | 
In this case there is no compliance with the requirements of the stat- 
‘utes, there was no entry made and the records of your office fail to show 
_ that any money was paid to the government on account of the trans- 
- action. 
The Department recently decided a similar case, that of Matthiessen. 


and Ward (6 L. D., 713), and held thata payment accepted by the receivers 
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in advance of the time when the local office is ready to act upon an ap- 
plication and allow entry thereunder, is not in pursuance of any duty 
enjoined by law; and a failure to account for such money, in the event 
that the application is refused, is not a default as to any obligation due 
the government, and the sureties of the receiver would not be liable 
therefor. It wasfurther held that by a payment thus made the appli- 
cant constitutes the receiver his agent to pay the money to the govern- 
ment, if the application is allowed, and if the application is rejected the 
receiver is individually liable for repayment, and not the government. 
Your decision is in accordance with the ruling cited and is affirmed. 


SWAMP LAND-ACT OF JULY 25, 1866. 
CENTRAL PAc. R. BR. Co. v. CALIFORNIA. 


Lands segregated by the State as swamp, prior to the act of July 23, 1866, by sur- 
veys in conformity with the system adopted by the government, were confirmed 
_ to the State by the provisions of said act. 


Secretary Vilas to Commissioner Stockslager, January 17, 1889. 


I have considered the case of the Central Pacific Railroad Company 
w. the State of California, as presented on appeal by the former from the 
decision of your office, dated June 4, 1887, holding for rejection its claim 
to Lots 15, 17, and 18, of Sec. 3, T. 12 N., BR. 3 E., M. D. M., Marysville, 
land district, California. 

The tracts in question are claimed by said company, as successor to 
the California and Oregon Railroad Company, under the latter’s grant 
of July 25, 1866 (14 Stat., 239) and lie within the primary limits of said 
grant. | | 

These tracts are also claimed by the State of California as swamp 
lands, under the act of September 28, 1850 (Revised Statutes, Sec. 2479) 
and certificate and patent are now sought by the State under the pro- 
visions of sections four and five of the act of July 23, 1866 (14 Stat., 
218). | 
It appears that these lands, along with several other tracts in said 
township 12 N., R. 3 E., were involved in the case of the California and 
‘Oregon Railroad Company v. the State of California, decided by this 
Department September 5, 1885 (4 L. D., 142), in which the State’s sole 
claim, then presented, was that the land had enured to it under the 
provisions of section one of said act of July 23, 1866. 

In that case the Department overruled the award to the State made 
by your office, of the several tracts therein involved, holding that the 
first section of said act had no application to swamp land claims, but 
stating that your office was at liberty to consider all claims, under-the 
laws applicable to the lands, without reference to the decision in the case 
as then presented. | 
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‘The record shows that the tracts here in question were segregated by 


the State as swamp lands prior to July 23, 1866, by surveys made in 
conformity with the system of surveys adopted by the United States. 
An approved amended map of said township 12, showing such segre- 
gation was returned to the General Land Office by the United States 


surveyor general for California, January 14, 1887, and to the extent of 
the tracts now in controversy was approved by vow predecessor, Com-. | 


missioner Sparks, May 27, 1887. 
The rejection of the company’s claim by your office is based upon the 


theory that the lands in question, having been thus segregated as swamp 


lands were confirmed to the State by said act of July 23, 1866. 

Upon consideration of the record as here presented, I see no‘reason 
for disturbing your said office decision and the same is therefore af- 
firmed. 


PRE-EMPTION ENTRY APPROXIMATION. 


VERNON B. MATTHEWS. 


Where the difference between the excess, and the deficiency that would be produced - 


by approximation is but slight, the entry may be alluwed to stand as made. 


¢ 


Secretary Vilas to Commissioner Stockslager, January 17, 1889. 


_ On October 12, 1887, your office suspended the pre-emption cash entry 
of Vernon B. Matthews, made June 25, 1884, for the W. 4 of the SW.4, 
and lots 8 and 9, of Sec. 2, T. 151 N., R. 67 W., Devil’s Lake, Dakota, 
embracing an area of 180.27 acres, and required him to relinquish to the 
United States some legal subdivision of his claim, because of the ex- 
cessive acreage thereof. 

From this action of your office claimant appeals. 

It appears from the record that said lots 8 and 9 contain respectively, 
45.89 acres, and 54.38 acres. 

These lots are situated on the western line of the Devil’s Lake Indian 
reservation, said line passing north and south through the W.4of the 
SH. 4 of aid Sec. 2, and are made up by attaching to each of the two 
forties which constitute the E. 4 of the SW. 4 of said Sec. 2, the adjoin- 
ing parts of that portion of said W. 4 of the SE. 4 of Sec. 2, which falls 
outside of said reservation. 

Claimant asserts on appeal that the 20.27 acres of land which consti- 


tute the excess of area mentioned, is principally “ barren hills, covered - 


with rocks, and valueless;” that either of the two regular forties em- 
braced in his entry, is much more valuable than either of said lots; that 
there are not more than: twenty-five acres of desirable land in lot 8, nor 
more than thirty acres in lot 9; that he has been continuously residing 
on his claim and improving the same, since the date of his entry, and 
that he can not, at this late day, relinquish to the government, either 
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of the legal subdivisions thereof without great loss and consequent 
hardship and embarrassment. 

It will be observed that if one of said forty-acres subdivisions be re- 
linguished by claimant, the deficiency in his entry will be 19.73 acres, 
which is only fifty-four one hundredths of an acre less than the present 
excess of area embraced in said entry; and if on the other hand, the 
smallest of said lots be relinquished, the deficiency will be 25.62 acres. 
or 5.35 acres more than the present excess. 

In view of the circumstances of this case I am constrained to hold 
that the entry in question should be sustained. 

I do not think that the spirit of the rule of approximation, heretofore 
uniformly applied to entries covering excessive areas, is violated in 
allowing this entry, as originally made, tostand. There would seem to. 
be no equity, or justice in so rigid an application of the rule, as to re- 
quire the claimant in this case at this late day to relinquish forty acres. 
or more of entry, and thereby suffer great hardship and loss, simply 
because of the difference against hin, under a strict application of the 
rule, of only a fractional part of one acre of land. 

I must, therefore, reverse your said office decision. Claimant’s proof 
being in all respects satisfactory, the same will be approved and his 
entry passed to patent. 


PRIVATE CLAIM—SCRIP—ACT OF JUNE 2, 1858. 
WILLIAM GOFORTH. 


The mistaken classification of a claim, by the register and receiver in their report 
thereon, as among those already confirmed by law, will not bring it within the 
confirmatory provisions of the act of May 11, 1820. 

There is no legal authority for the issuance of scrip under section 3, act of June 2, 
1858, if the private claim, on which the right of indemnity is based, had not been 
confirmed by act of Congress. | 


Secretary Vilas to Commissioner Stockslager, January 17 : 1889. 


I have considered the appeal filed in behalf of C. G. Boudousquie, as 

legal representative of William Goforth, from your office decision, 
dated October 22, 1887, refusing to authenticate and issue, under the 
provisions of section three of the act of June 2, 1858, certificates of loca- 
tion on account of a private land claim of said William Goforth. 
Said claim, it appears, was entered as No. 462 in the report dated 
November 20, 1816, made by Harper and Lorrain, register and receiver 
for theeastern district of Louisiana. See American State Papers (Green’s 
Edition) Vol. 3, p. 225. Said register and receiver were acting as com- 
missioners to examine and report upon claims to lands in the,eastern 
district of Louisiana, and their report was made for the information and 
action of Congress as well as of your office. 
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The Commissioners, Harper and Lorrain, divided the claims em- 
braced in said report into three general classes, as follows : 

First class comprehends such claims as stand confirmed by law. Second class com- 
prehends such claims as, in the opinion of the register and receiver, ought to be con- 
firmed. Third class comprehends such claims as, in their opinion, can not be con- 
firmed under existing laws. 


_-Dhey then subdivided each class into species. The following were 


ithe subdivisions of the first class : 


Ist, Claims founded on complete titles, granted by the French or Spanish govern- 


ments. 

2nd. Claims founded on incomplete French or Spanish Scant or commissions, war- 
rants, or orders of survey, granted prior to the 20th of December, 1803. 

_ 3rd, Claims formerly rejected by the Board of Commissioners for the eastern district 
of Louisiana, merely because the lands claimed were not inhabited on the 20th of De- 
<ember, 1803. 

_It is not necessary here to further recite the subdivisions of the classes 
into species. | 

The register and receiver in their report placed the Goforth sant in 
class one, species two, and numbered it 462. : 

Their entry of the claim was in the following language: | 

William Goforth claims a tract of land situate in the county of Lafourche, contain- 
ing fifty arpens front by forty arpens in depth. This claim is founded on an order of 
survey issued by the proper officer. 

In closing their entries under this subdivision or species, they say : 

We are of the opinion that all the claims included under the second species of the 
“irst class are already confirmed by the act of Congress of 12th of April, 1814. (3 
Stat., 121.) 

- In the appendix to their report (page 233, State Papers) they Say; 
after referring generally to the scope of the report that 


In classing the claims we thought it proper to subdivide those classes into species 
for, although we believe that all the claims reported in the. first and second classes 
are, or ought to be, confirmed under existing laws, yet those laws do not confirm them 
‘to the same extent, nor demand the same requisites equally in. all to entitle claimants 
to their lands. Hence, for the sake of perspicuity, and to pursue as nearly as possi- 
ble the different kinds of claims pointed out by the various acts of Congress, we have 
adopted the preceding arrangement as being, in Sur indement, the best mode. 


Then, referring to the first class, ses say: 


Those claims which are found under species first of the first class, being founded - 
-on complete grauts of former governments, we think are good in themselves on gen- | 
eral priuciples, and therefore require no confirmation by the government of the United — 


_ States to give them validity. 

With respect to the second species of claims in the first class, which are bottomed 
-on incomplete titles, the law at present appears to be this: Every claim to land, 
supported by an order of survey granted by the proper Spanish officer prior to the 
first day of: Ogtober, 1200, in favor of persons residing in Louisiana on that day, and 
: the conditions attached to their concessions, must be confirmed in 
' their claims without. limitation as to quantity ; but when all the conditions attached 
‘to the the congession have not been fulfilled, yet, if it appears that the land has been 
actually located:and'surveyed by a proper officer before the 20th of December, 1803, 
at must be confirmed to the claimant, to an extent not exceeding one league square, 


16184—voL 8——6 . 
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provided the order of survey bears date prior to the 20th of December, 1803, and. pro- 
vided also, that the claimant has not received in his own right a donation grant from 
the United States in the State of Louisiana. 

These principles, we think, are deducible from the acts of Con gress passed on the 
2nd of March, 1805, and 12th of April, 1814. Althongh the last mentioned act seems 
to apply chiefly to claims heretofore acted upon and rejected by the Board of Com- 
missioners, yet we think the same liberal principles in the spirit of the law were in- 
tended to apply to claims since entered under the laws extending the time for filing 
claims, and we have therefore reported on those claims according to this impression. 

As stated in your office decision, the date of the order of survey was 
not given by the register and receiver in reporting this case, and there 
is nothing in the record to show its date. The language of the report 
is: “* This claim is founded ou an order of survey issued by the proper 
officer.” | 

No date of survey is given, nor is there any further information in re- 
lation to the claim. Without here quoting from the act of April 12, 1814, 
(3 Stat., 123), it is sufficient to say that your office is correct in its state- 
ment that this claim is not confirmed by said act, and it may be added 
that appellant does not allege that it is so confirmed. 

The contention on appeal is that the claim fell within the purview of 
the act of May 11,1820 (3 stat., 573) and therefore that scrip should 
issue under the provisions of the act of June 2, 1858 (11 Stat. 294). — 

The first section of the act of 1820 reads as follows: | 

Be it enacted, etc, That the claims for lands within the eastern district of the State 
of Louisiana, described by the register and receiver of the said district, in their re- 
port to the Commissioner of the General Land Office, bearing date the twentieth day 
of November, one thonsand eight hundred and sixteen, and recommended in said re- 
pert for confirmation, be, and the same are hereby, confirmed against any claim on the 
part of the United States. 

To be more explicit, the averment of apellant is fie the report of 
the register and receiver made November 20, 1816, as found in Green’s 
Edition, American State Papers, page 222, et seg., contained in effect a 
recommendation that this claim be confirmed, and that because of this 
recommendation the first section of the act of 1820 (supra) took hold 
upon it so as to bring it within the provisions of the act of 1858. 

In this connection reference may be made, by way of recital to the 
statement of fact contained in your office decision, that ‘* Under date of 
January 31, 1879, your (the surveyor-general’s) office prepared in satis- 
faction of this unlocated claim, certificates of location numbered 432 A 
to 432 F, five for three hundred and twenty acres, and one for one hun- 
dred and one aeres and forty hundredths of an acre, in all 1701.40 
acres, the equivalent of 2000 arpens. . 

On the face of said serip the act of Congress approved May 11, 1820, 
entitled ‘ An act supplementary to the several acts for the adjustinent 
of land claims in the State of Louisiana,’ (3 Stat., 573) is given as the 
act confirming this claim.” | 

After reference to the fact that the act of 1820 confirmed only such | 
claims as were recommended by the register and receiver for confirma- 
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tion, your office decision holds in substance, that the report of said offi- 
cers, made November 20, 1816, did not contain anything which could 
properly be construed as a recommendation that this claim be confirmed ; 
that'said report in so far as it affected this claim was an expression of 
judgment by them that it was already confirmed; that such judgment 
was only an expression of opinion as to the stabs of the claim and did 
not deal withits merits. _ 

Counsel for appellant urge that your office did not properly construe 
the report of the register and receiver ; that said report was in effect a 
recommendation for confirmation of this and similar claims in case it 
should be held that they were not confirmed by the act of 1814; that 
because of said recommendation as above, this claim was confirmed by 
the act of 1820, and that therefor eppereu is entitled to scrip under 
the act of 1838. 

If appellant is correct in his contention that the claim was dontiemed 
by the act of 1820, then it seems clear that it comes within the purview 
of section three of the act of June 2, 1858 Stat., 294), which provides, 
among other things, — 

That in all cases of confirmation by this act, or iene any private land claim has 
_been confirmed by Congress, and the same in whole or in part, has not been located . 
or satisfied, either prior to such confirmation, or for any reason whatsoever, other than 
a discovery of fraud in such claim subsequent to such confirmation, it shall be the 
duty of the surveyor-general of the district in which such claim was situated, upon 
satisfactory proof that such claim has been so confirmed, and that the same, in whole 
_. or in part, remains unsatisfied, to issue to the claimant, or his legal representatives, 
a certificate of location for a quantity of land equal to that so confirmed and unsatis- 

_ tied, etc. | | | 

The sole question in this case, then, is: Had this claim been con- 
firmed by Congress so as to bring it within the above provision of law ? 

Did the register and receiver in their report of November 20, 1816, 
recommend the confirmation of the claim and thereby bring it within the 
_ provisions of the confirmatory actof 1820? Theclassification made by 
those officers of the claims to which their report relates has already 
been referred to and described herein, and the fact has been noted that 
the claim under consideration was by them placed under the second 
species of the first class, the claims in which class they say ‘‘ stand con- 
firmed by law.” 

Whatever doubts might arise because of certain ambiguities which: 
appear in the report made by the register and receiver in 1816, seem to 
have been solved by the supreme court of the United States, in a decis- 
ion rendered in 1850 in the case of Blanc v. Lafayette (11 How., 104). 
That case involved a claim embraced in the same report of the register 
and receiver, in which that here under consideration is found. Notonly 
is it in the same report, but it was by the officers named placed in the 
_ same class and species, viz: class one, species two. The claim was in 
said report designated as number 409, and was that of Louis Liotaud 
(State Papers, p. 244) It was'in some respects more definite aud con- 
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tained a fuller showing than that under consideration. For example, 
some of its boundaries were named, and the date of the order of sur- 
vey was given. | 

The supreme court, in deciding that case, stated explicitly that: 

The question preseuted is, whether or not the claim of Louis Liotaud for a tract of 
land situated iu the eastern district of Louisiana was confirmed by the act of Con- 
gress of the 11th of May, 1820 (3 Stat., 573), against any claim to the land by the 
United States, so that any entry could ve be made upon it in favor of Major General 
Lafayette. 

After thus succinctly stating the question, the court noted the fact 
that 
the register and receiver had said in their report, that all the claims, included under 


the second species of the first class, were already confirmed by the act of Congress of 
the 12th of April, 1814, 


and said that 

In this they were certainly mistaken, as they were also in placing Liotaud’s claim 
in what was termed in their report the second species of the first class of claims. 

In concluding the decision, the court used the following strong and 
unambiguous language: 

- Liotaud’s claim, having been mistakenly put where we find it, if is neither within 
the letter nor the intention of the act of the 11th of May, 1820, confirming titles to 
Jand described by the register and receiver. 

The purport of language so plain and positive as this can not easily 
be mistaken, and what the court said of that claim applies with equal 
force to this, for the two are in the same class and species in the report 
made by the register and receiver in 1816. If that was not confirmed 
by the act of 1820, neither was this, and not having been confirmed by 
said act, or any other, there is no legal basis for the issuance of scrip 
under the act of 1858. 


Your office decision refusing to issue certificates of location on the 


claim of William Goforth is accordingly affirmed. 


HOMESTEAD ENTRY—COMMUTATION—REPAYMENT. 


AUGUST POLZIN, 


Repayment, with the right to thereafter submit the ordinary homestead proof, can not 
be accorded to a homesteader who has made commutation proof, which is found 
insufficient; but he may submit new commutation proof within the life of the 
original entry. | 


First Assistant Seer etary y Muldrow to Commissioner Stockslager, Janney 
18, 1889, 


I have considered the appeal of August Poizin from your office decis- 
ion of October 12, 1887, rejecting his application for repayment of pur- 
chase money paid on commutation proof under homestead entry forthe 
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_ NW. 4, of section 30, T. 101 N., R. 67 W., Mitchell, Dakota, land dis- 
trict. 

Polzin made noniadtdad entry for said land April 10, 1883, and adver- 
tised to make final commutation proof thereunder on February 28, 
1885, before the clerk of the District Court. 

-Proof was made March 4, 1885, before the officer named in the adver- 
tisement. Accompanying the proof was the affidavit of the claimant 
setting up that the delay in making said proof was occasioned by the 


+ sickness of his child, and that it was made as soon as possible after the 


day advertised ; and also the affidavit of J. EK. Cone, a physician dated 
March 4, 1885, stating “that February 23, 1885, he was called to the 
residence of August Polzin on Sec. 30, T. 101, R. 67, to treat profes- 


sionally the child of said Palzin that he found said child dangerously | | 


sick. in which condition he has remained ever since. The local officers 


accepted said proof and issued final certificate thereon bearing date of 


March 31, 1885. 

By your office letter of eeuas 29, 1885, the claimant was required to 
file an affidavit showing that he haa not alienated any part of said land 
between the date of the final proof and the date of final certificate. The 


claimant filed his affidavit dated November 28, 1885, stating that he had | 


not.then alienated any part of said land and that he and his family had 
resided there continuously since making proof. 

By letter of January 21, 1886, your office rejected said proof because 
not made on-the day advertised. By letter of July 28, 1887, the regis- 
ter transmitted Polzin’s application for repayment of the purchase 
money paid on his cash certificate and asking “that his original entry 
may be allowed to stand subject to proof by himself or his heirs in due 
and legal course.” 

I concur with your office that there is no authority in law ‘tor the re- 
' payment of the purchase money in-this case and the decision refusing 
the application for repayment is therefore affirmed. , 

‘This rejection of his application for repayment does not in any man- 


ner affect the entryman’s: right to. offer new proof at any time within 


the: life of his original entry. 
RESIDENCE—PUBLIC OFFICIAL. 


JAMES A. JENKS. 


- When a bona fide settler has established a residence, aud is afterwards called away. 


by official duty, such absence will not work a forfeiture of his rights. 


First Assistant Secretary Muldrow to Commissioner Stockslager, January 


19, 1889. 


On November 15, 1880, James A. Jenks made homestead entry for 
the N. 4 of the SE.4, and the S. 4 of the NE. 4 of Sec. 11, T. 151 N,, 
Rh. 54 W., Grand Forks, Dakota. He submitted proof at the local office 
in commutation of his claim, on July 31, 1885. This proof was rejected 
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for the reason that it failed to show six month’s continuous residence 
next preceding its date. This action was sustained by your office de- 
cision of November 12, 1885, from which the claimant appealed. | 

The claimant made settlement and established hisresidence upon the 
land on April 1, 1882. His improvements, valued at $900, consist of a 
frame house fourteen by six, with an addition twelve by sixteen, stable, 
well, and one hundred and twenty-eight acres of breaking, which he 
has salavated for four years. 

On April 15, 1882, following, his settlement, he was appointed sheriff 
of Grand Forks county to serve until January 1, 1883. In November, 
1882, he was elected to the same office for two years, beginning January 
1, 1883, and on March 5, 1883, he was also appointed deputy United 
States marshal for the Territory of Dakota.. He was subsequently re- ~ 
elected sheriff of the said county for the term of two years, beginning 
January 1, 1885, 

By corroborated affidavit which accompanies his proof, the distwiane 
sets out that to discharge the duties of his office and to comply with 
the requirements of the territorial code, he was required to reside in 
Grand Forks, the county-seat, about twenty-two miles distant; that he 
went to Grand Forks on April 15, 1882; that his wife and family con- 
tinued to live on the land until October 25, 1882, when, owing to the 
claimant’s illness, they came to Grand Forks; that he cultivated the 
land during each year succeeding his entry, and in 1884, built a good 
and substantial house, costing $300, and a small stable, that he fre- 
quently returned to the land and supervised the improvements; that 
his wife being in delicate health it was not advisable for her to live upon 
the land and that he needed her aid in caring for the prisoners in the 
county jail. He submitted proof and payment for the reason that as 
seventeen months of his term of office remained, during which time he 
could not personally occupy the land he considered himself in danger 
of losing it. 

. Since the appeal herein, the claimant by his attorney asks “ that the 
final entry be allowed under section 2291, Revised Statutes, and that — 
- the local officers be instrneted to issue final homestead certificate upon 
the payment of the proper commissions and the taking of the proper 
final affidavit.” 

This application is based on the claimant’s affidavit dated January &, 
1889, wherein he avers, ‘that he is now living with his family upon 
said tract and has continued to reside upon the same continously for 
the past two years.” 

~The claimant first established his residence upon the land in good 
faith. His subsequent absence although covering the greater part of 
the time from April, 1882, until January 1887, having been caused by 
his duties as a public officer, could not operate as an abandonment of 
such residence. 

This case is clearly governed by the rule laid down in the case of A. 
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E. Flint (6 L. D., 668). In that case the Department held that when a 
bona fide settler has established a residence and is afterwards called 
away by official duty, which required his presence at the county-seat, 
such absence will not work a forfeiture of his rights. - 

This record, therefore, indicates that the claimant has complied with 
the homestead law. His application that final entry be allowed upon 
the papers now before me can not, however, be granted. The claimant 
should be permitted, within a reasonable time, to make in the regular 
manner, final proof showing compliance with the law. 

Your decision is modified. 


: ~ PRIVATE ENTRY—EQUITABLE ADJUDICATION. 
IRWIN EVELETH. 


Where land was once offered, then increased in price and again offered, and while 
in that condition reduced to the first price by act of Congress, and private. 
entry thereof allowed without re-offering, snch entry is voidable only, for the 
want of restoration notice, and may be Sandvine by the Board of Equitable 

Adjudication. 


Secretary Vilas to Commissioner Stocksiager, January 21, 1889. 


I have considered the appeal of Irwin Eveleth from the decision of 
your office, dated October 20, 1887, refusing to re-instate his private 
cash entries, Nos. 12,685 and 12,686, the former made July 12, 1882, at 
— the = Saginaw, Michigan, land office, covering the NE. 4 of the 

SE. 4, and the SE. 4 of the SW. 4 of Sec. 20, T. 27 N., R. 2 W., and 
the lather made Tae 15, same year, at the same offive: Senne the 
SW. 4 of the NW. 4 of Sec. 8, and the SE. } of the NE. 4 of See. 20, | 
T. 27 'N., R. 2 W. 

The second shows that the iad covered by said entries is within the 
limits of the grant to the State of Michigan, by act of Congress ap- 
proved June 3, 1856 (11 Stat., 21), for the benefit of the Amboy, Lans- 
ing and Traverse Bay Railroad Company (now the Jackson, Lansing 
and Saginaw Railroad Company). The odd numbered sections were 
withdrawn on May 30, 1856. The even numbered sections were offered 
at public sale on May 10, 1841, under proclamation, dated December 
14, 1840. : | 

The second section of said act provides “ that the sections and packs 
of sections of land, which, by such grant, shall remain to the United 
States, within six miles on each side of said roads, shall not be sold tor 
less than double the minimum price of the public lands when sold ; nor 
shall any of said lands become subject to private entry until the same — 
have been first offered at public sale at the increased price.” 

Thelands in question were re-offered at double minimum price on 
August 20, 1860, Proclamation No. 657. 

Section three of the act approved June 15, 1880, (21 Stat., 236,) pro- 
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vides “ that the price of lands now subject to entry, which were raised 
to two dollars and fifty cents per acre, and put in market prior to Jan- 
uary, eighteen hundred and sixty one, by reason of the grant of alter- 
nate sections for railroad purposes, is hereby reduced to one dollar and. 
twenty-five cents per acre.” 

It does not appear that the lands in controversy were re-offered after 
their reduction in price, nor was there any notice given of their resto- 
ration to private entry. The local officers, however, sold said lands at. 
private cash entry, and issued cash certificates therefor. 

Your office, on December 13, 1884, canceled said entries for illegality, 


because the land involved had never been restored to market, after 


having been once withdrawn, although subsequently reduced in price 
by section three of the act of Congress approved June 15, 1880 (21 Stat., 
239).  . 

On November 26, 188+, the local office reported to your office that 
said Eveleth had been duly advised of the action of your office dated. 
August 27, 1884, holding said entry for cancellation, and that he had 
taken no action thereon. 

On May 9, 1887, the claimant applied for re-instatement of said en- 
tries, alleging, under oath, that be never received any “ official notice 
whatever from the land department” of the action of your office; that 
he had been absent from the State of Michigan for a large part of the 
time since said entries were canceled, but that he supposed said entries 
were perfect and that patents therefor would be issued in due time. 


The claimant, therefore, prays that said entries may be re-instated | 


and referred to the Board of Equitable Adjudication for its considera- 


tion. Your office, however, on October 20, 1887, refused said applica. - 


An examination of the records of your office shows that one Earnest 


Strickland made homestead entry No. 4986 of the SE. 4 of the NE. 4, and 
the NE, 4 of the SE. 4 of said Sec. 20, on December 10, 1887. This home- 
stead entry was erroneously allowed, so far as the same conflicts with 
the private cash entries for which application for re-instatement was 
pending. Sarah Renner (2 L. D., 43.) If Eveleth did not in fact have 
any notice of the cancellation of said entries, then there would seem to 
be no valid reason why the entries should not: be reinstated and re- 
ferred to the Board of Equitable Adjudication for consideration. ~~ 

The facts as shown by the record, relative to the allowance of said 
entries, are, in all respects, similar to those in the case of Pecard‘v. 
Camens (4 L. D., 152), wherein my predecessor, Secretary Lamar, held, 
that where land had been once offered, then increased in price, and 
again offered, and while in that condition it was declared by act of 
Congress to be subject to sale at the first price, and private entries 
were allowed therefor, without further offering, such entries are not 
void, but voidahble, for the want of a restoration notice, and they may 
be confirmed by the Board of Equitable Adjudication. 
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The case of Eldred v. Sexton (19 Wall., 189) was cited and distin- 
guished in the Pecard v. Camens’ case. In the case of Julius A. Barnes. 
(6L. D. , 522), the Department used the following language: 

In support of their position, counsel refer to the decision of Pecard v. Camens (AL. 
D., 152), to show that a re-advertisement is not necessary in.restoring lands to pri- 
ate entry after a temporary withdrawal. Ina the case of Pecard v. Camens the land _ 
had always been offered, and had not been withdrawn from market after the increase: 
in price; besides the entry had been allowed in that case, and, although it was held: 
to have been improperly allowed, it was considered not to be void, but voidable only, 
and that the defect might be cured by a reference to the Board of Equitable Adjudi- 
_ cation. It was upon these grounds, that the department distin guished that case from: 

_ the case of Eldred uv. Sexton. 7 

‘See also Wilhelm Boeing (6 L. D., 262). . ie, key 2 

In the case of Frank V. Holston (7:L. D., 218), the Department held 
that where there was no adverse claim, a private cash entry for land,. 
included within a prior swamp selection, may be submitted-to the Board | 
of. Equitable Adjudication, where the selection was subsequently can- 
celed and good faith appears. If it be conceded for the sake of argu-. 
ment, that the principle announced in the Eldred- Sexton case is appli- 
cable to the private entries under consideration, it should, nevertheless 
bé observed, that the jurisdiction of the Board of Equitable Adjudica: 
tion to confirm private cash entries similar to those in question, ‘was. 
not presented to the court, nor was it considered or mentioned in said 
decision. The question before the court, and that which was decided 
by the court was, whether the action of the Department was right in 
canceling Eldred’s private cash entry of lands,-where the same had never- 
been offered at public auction at the price for which.the land was sold, 
namely, $1.25 per acre. The record showed that Eldred’s entries were 
made in 1865 and 1866; that the lands had once been offered at $2:50- 
per acre, by reason of being within the limits of a railroad grant, but — 
on account of a change of the route duly authorized, the lands fell out- 
side of the railroad limits, and ‘by the fourth section of the joint resolu- 
tion of April 25, 1862°(12 Stat., 618), it was provided that the lands 
(inter alia) * shall hereafter be sold at $1.25 per acre.” Eldred’s entries 
were subsequently canceled by your office, on the ground that the lands. 
were not subject to a private entry at the price paid and on appeal, the 
decision of your office was affirmed by this Department. | 

Upon the cancellation of Eldred’s entries, the lands in question were: 
offered at public sale at the minimum price of $1.25 per acre, and not 
being sold at such sale, were subsequently purchased at private entry 
by Sexton to whom patents were issued in 1870. Then Eldred com- 
menced an action in one of the courts of the State of Wisconsin, praying 
that Sexton be declared a trustee for him, and that Sexton should sur- 
render the patents and convey the lands to Eldred. 

. The State courts rendered a decree adverse to Eldred, which was af- 
firmed by the State supreme court, and the same was tien to the su-- 
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preme court of the United States for a final adjudication. In the report 
of the case (19 Wall., 192), it is stated that 


The sole question was, whether the action, as above stated of the Commissiouer of 
the General Land Office, and of the er he of the Interior wascorrect. If correct, 
it was conceded that the defendant’s title, obtained subsequently could not be im- 
veached. If incorrect, the defendant was to be treated asa trustee holding the legal 
title for the plaintiff. 

In the body of the ee Mr. Justice Davis, speaking for the court, 
said (page 193) 

It isa fundamental principle underlying the laud system of this country, that 
private entries are never permitted until after the lands have beeu exposed to public 
auction at the price for which they are afterwards subject to entry. 

Aiter referring to the manner of conducting the public sales of gov- 
ernment lands, the learned Justice continues. 

There is an obvious reason for requiring a public sale before leaving tle lands open 
to private entry. Itis to secure to all persons a fair and equal opportunity of pur- 
chasing them, and to obtain for the government the benefit of competition in case the 
lands should be worth more than the price fixed by Congress. 

_ It is farther observed in the decision that the system of public sales 
commenced very early in the history of the country and was perfected 
in 1820; that for a period of twenty years from the commencement of 
the country, the public lands were sold on a credit, at not less than $2 
per acre, but the practice of selling on a credit working badly, it was 
abandoned in 1820 and the price of the lands was reduced to $1.25 per 
acre; that since 1820, the great body of the public domain bas been 
brought into market, after proper notice, at said reduced price; that 
private entries have never been allowed, except by special act of Con- 
gress, unless the land applied for had been previously offered at public 
sale to the highest bidder at the same price; that “This has been the 
established practice of the Land Office, sanctioned by the law officers of 
the government, and recognized by this court as a leading feature in 
our system of land sales” citing Jolinson v. Towsley (13 Wall., 88); Cho- 
tard v. Pope (12 Wheaton, 588) ; (2 Op., 200; 3 id., 274; 4 id., 167). 
The court also held, that by said joint resolution, Congress did not 
intend to change its policy relative to public sales as aforesaid ; that 
+¢Congress meant nothing more than to fix $1.25 as their mimimum 
price, and to place them in the same category with other public lands 
not affected by land grant legislation. When they were withdrawn 
from the operation of this legislation and their exceptional status ter- 
minated the general provisions of the land system attached to them, 
and they could not, therefore, be sold at private entry, until all persons 
had the opportunity of bidding for them at public auction.” The court 
held, that the entries were invalid and rightly canceled, because they 
were made before the lands had been proclaimed for sale at the mini- 
mum price of $1.25 an acre. It is quite evident that the court did not 
have in mind the question of the jurisdiction of the Board of Equita- 
ble Adjudication to confirm an entry that might without confirmation, 
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very properly be declared invalid and canceled by this Department, 


For in the case before the court, it did not appear that Eldred ever ap- 
plied to have his entries confirmed, under any of the rules prescribed 
by said Board for the government of the Commissioner of the General 
Land Office under the acts of Congress of August 3, 1846, March 3, 
1853, and June 26,1856, (See General Circular, March 1, 1884, page 76). 

Rule eleven of said rules provides for the submission of “all private 
sales of tracts which have not previously. been offered at public sale, 
but where tbe entry appears to have been permitted by the land of- 
ficers under the impression that the land was Hable to private entry, 
and there is no reason to presume fraud, or to believe that the purchase 
was made otherwise than in good faith.” Rule thirteen is as follows: 


‘‘All bona fide entries on lands which had been once offered, but after- . 


wards temporarily withdrawn from market, and then released from 
reservation, where such lands are not rightfully claimed by others.” 
- These rules were promulgated on October 3, 1846, and have never 
been abrogated by any subsequent Board of Equitable Adjudication. 
The provision of said acts relative to the Board of Equitable Adju- 
dication are embodied in sections 2450 to 2457, and 2478 Revised Stat- 
utes. Section 2457 which is substantially the same as said act of 1806, 
provides that the provisions from section 2450 to 2406: 
Shall be applicable to all cases of suspended entries and locations, which have arisen 
in the General Land Office since the twenty-sixth day of June, 1856, as well as to all 


~ eases of asimilar kind, which may hereafter occur, embracing as well locations under 
bounty land warrants as ordiuary entries or sales, iucluding homestead entries and 


pre-emption locations or cases ; where the law has been substantially complied with, . 


and the error or informality arose from ignorance, accident, or mistake, which is sat- 
isfactorily explained, and where the rights of no other claimant or pre-emptor are 
prejudiced, or where there is no adverse claim. 

But it must be observed that during all the time from 1856 until the 
revision of thestatutes which became effective December 1, 1873 (United 
States v. Bowen, 100 U. S., 508) said rules had been in force and far- 
nished the criterion by which the Board would be governed in deter- 
mining whether “the law had been substantially complied with” in each 
particular case. The jurisdiction of said Board—that is, the power to 
determine when the law has been not absolutely, bat substantially com- 
plied with—is given by said section, and the Board having prescribed 


general rules and regulations which had been in force for more than a. 


quarter of a century, aud upon the validity of which might depend the 
title to thousands of acres of land, it is fair to conclude that said rules, 
if unwarranted by, or in violation of law, would have been annulled by 
Congress in the revision of the laws under which they were framed. 
. But this was not done. On the contrary, Section 2478 Revised Stat- 
utes, provides that: | | _ 

The Commissioner of the General Laud Office under the direction-of the Secretary 
of the Interior, is authorized to enforce and carry into execution by appropriate reg - 
ulations, every part of the provisions of this title not otherwise specially provided 
for. 


A trade 
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The law did not attempt to prescribe every case in which an entry 
might be confirmed, but left the determination of that question to the 
Board in the pari cdlae case presented. 

If it be urged, that, under the ruling in the Eldred-Sexton case (su- 
pra) no private cash entry can be allowed where the land has been re- 
duced in price, until it has been put up at auction to the highest bidder, 
the answer ts, that the decision will not bear that construction if the 
lands entered have once been offered at the price for which they were 
subsequently sold, although they have been temporarily withdrawn, 
and while so withdrawn, offered at the enhanced price. It will be re- 
membered, that the court held, with reference to the joint resolution 
reducing the price of said lands, that ‘‘ Congress meant nothing more 
than to fix $1.25 as their minimum price and to place them in the same 
category with other public lands not affected by land grant legislation. 
_ When they were withdrawn from the operation of this legislation, and 
their exceptional status terminated, the general provisions of the land 
system attached to them.” Now if we can ascertain what were “the 
general provisions of the land system” with reference to tracts situated 
similarly to those in question, it can readily be determined whether the 
private cash entries of Eveleth were so “invalid” that they can not be 
confirmed. 

On January 1, 1836, your office issued instructions to the local of- 
ficers, requiring them to give notice by public advertisement for thirty 
days of the restoration to private entry of tracts once offered for sale, 
and improperly withheld from private entry, from any cause whatever, 
and that at a particular hour and day named in said notice, said officers 
would be prepared to receive applications to enter lands designated in 
said notice. It was further prescribed in said regulation, that “in no 
event will you allow any such jands to be entered, or located, before the 
expiration of the time thus prescribed. ” (Pub. Lands Instructions & 
Opinions, 514), | 

Said regulation was considered by Attorney General Builer on July 
14, 1834 (3 Op. 275), and he held that while no power was expressly 
given to the Commissioner of the General Land Office to make said reg:- 
wiation by any act of Congress, yet the power to make it was “ war- 
ranted by the uature of the case, and the general powers of the Execu- 
tive under the Constitution;” that it is the duty of the Commissioner 
of the General Land Office, under the general supervision of the De- 
partment, to take care that the law is faithfully executed; that one of 
the most important points to be observed in the execution of the law is, 
the securing to all persons a fair and equal opportunity to become pur- 
chasers of the public lands; that where a considerable time has elapsed — 
since the close of a public sale, if lands are brought into market, and 
are allowed to be entered by any particular individual before public no- 
tice has been given that they are subject to private entry, ‘ would, in — 
most cases, give to such individual a preference over the rest of the 
community.” 
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This opinion was re-affirmed by the Attorney Gener in 3 Op., 653, 
and 4 Op., 167, and has been uniformly followed by the Department so 
far as [am advised since that time. See Jefferson Newcomb (2C. L. 
—O., 162); S. N. Putnam (2 C. L. L., 305); John C. Turpen (5 L. D., 25). 

It should, however, be kept in mind, that neither said regulation nor 
_ the opinions of the Attorney General (supra) required that lands which 
had once been offered at public auction, and afterwards suspended for 
*¢considerable time,” should be re-offered at public sale. The restora- 
tion notice published for at least thirty days was deemed sufficient to 
give all persons a fair opportunity to purchase the lands, which by a 
previous offering had been placed in the “ category” of lands subject to | 
private cash entry. Jtisa matter of history that millions of acres of 
offered lands withdrawn in anticipation of railroad grants have been re- 
stored to private entry in accordance with said regulation. (See Land 
Office Report, 1854, page 61). | 

It can not be supposed, therefore, that the supreme court in the El. 
dred:Sexton case (supra) intended to decide that entries of lands, re- 
stored to private entry in accordance with a practice so long and so uni- 
form, were invalid, nor that entries of lands, where the land officers 
have failed to give the published notice, can not be confirmed by the 
Board of Equitable Adjudication in accordance with the rules in force 
when said entries were allowed. Such a ruling by the court would ap- 
parently conflict with its own decisions both DHOt and spears to the 
decision in the Eldred-Sexton case. 

In 1815, the United States supreme court in the case of'(Polks Les: 
KEE V. Wendal) (9 Cranch page 87) Chief Justice Marshall ReuNerine the 
opinion of the court said: 

The laws for the sale of public lands provide many guards to secure the regularity 
of grants, to protect the incipient rights of individuals, and also to protect the State 
from imposition. Officers are appointed to superintend the business; .andrules.are 
formed prescribing their duty. These rules, arein general, directory,,and.when all | 
the proceedings are completed by a patent issued by the authority of the State, a com-"< "3 
_ pliance with these rales is pre-supposed. That every pre-requisite has been per- _.°):/02) 
formed, is an inference properly deducible, and which every man has a right to draw: 
from the existence of the grant itself. It would, therefore, be extremely unreasonableé:,: 
to avoid a grantin any court for irregularities in the conduct’of those who-are-ap He 
‘pointed by the government to supervise the progressive course of a title, from its com- 
menecement to its consummation in a patent. 

The court further held that where the grant was void, its validity. 

could be examined in a court of law. | 

In the case of Hdwards Lesse ». Darby (12 Wheaton, 206), the court — 
held that— 

In the construction of a doubtful and ambiguous law, the contemporaneous cou- 


struction of those who were ealled upon to act under the law, and were ehpolnted to 
carry its provisions into effect, is entitled to very great respect. | 


See also United States v. Gilmore (8 Wall., 330); United States v. 
Burlington & Missouri River Railroad (98 U. S., 334); Douglas ». 
County of Pike (101 U.S8., 677); United States ». Graham (110 U.S., 
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221); Brown v. United States (113 U. 8., 568); The Laura (114 Uses 
441). 
In the case of Philbrick v. United States (120 U.5., 59), the court said: 
A cotemporaneous construction by the officers upou whom was imposed the duty 


of executiug those statutes, is entitled to great weight, and since it is not clear that. 
that construction was erroneous, it onglt not now to be overturned, 


See also United States v. Hill, (idem., 169); Siemans Administrator 
v. Sellers (123 U. 8., 276); United States v. Johnston (124 U.58., 236). 

In the case of Robertson v. Downey (127 U. 8., 607), the supreme 
court, considering a regulation of the Treasury Department, relative 
to the proper construction of section fourteen of the act of June 22, 
1874 (18 Stat., 189), said ; | | 

This construction of the Department has been followed for many years without any 
attempt of Congress to change it, and without any attempt, as far as we are advised, 
of any other department of the government to question its correctness, except in the 
present instance. The regulation of adepartment of the governmeut is not, of course, 
to control the construction of an act of Congress when its meaning is plain. Bat 
when there has been a long acquiescence in a regulation, and by it, rights of parties 
for many years have been determined and adjudicated, it is not to be disregarded 


without the most cogent and persuasive reasons. 


Citing United States v. Hill, United States v. Philbrick, and Brown 
vo. United States (supra). | 

The rule of disposition unquestionably is, and should be, that lands 
which have once been offered, and then temporarily withdrawn, but 
afterwards restored to market, are not to be sold at private entry with- 
out due notice of restoration; and lands which have been reduced in 
price should be re-offered at the reduced price before being held for 
private entry. I am not able to say, however, that any provision of 
the statute makes such an entry void. It is yoidable at the option of 
the government only. And the precise question here is, whether where 
entries have been allowed by the local officers without such notice of res- 
toration, and without re-offering, and the purchasers have acted in 
eood faith, such entries can be confirmed by the Board of Equitable Ad- 


judication. 


The purehaser | is not put in statu quo by merely returning the bare 
purchase price, perhaps years after his payment. He may have sold 
the lands to a purchaser who can be charged fairly with no laches. 
He himself acted with the approval of the local officers. Generally 
speaking, the fault was more theirs than his. They should be removed 
for a disregard of their duty, unless excusable. But the fact that they 
accepted his money and issued the certificate without notice gives him 
an equity to ask of the government not to exercise its option and cancel 
the entry, but to allow it to stand. | 

The Attorney General (14 Op., 645) held, that under rule 11, notice 
was not necessary to confer jurisdiction upon said Board ; said rule was 
still in force and that “ there is nothing in the acts of 1853 and 1836 to 
annul it.” See also 1 Lester, 483. | 
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In the case at bar the entries were allowed more than two years after 
the passage of the act, by which they were “reduced to one dollar and 
twenty-five cents per acre,” and it would seem that no one was thereby 
deprived of a “ fair and equal opportunity of purchasing them,” if dur- 
ing all that time, they were held subject to privateentry. On the other 
hand, ifthey were not so held, but were sold by mistake, nevertheless, 
the tracts being public lands at the date of entry, the purchase money 
having been accepted, and the cash certificate issued, and Jong delay 
having ensued, it would be fair and equitable that the contract, if not 
fully anthorined. should be ratified by the government, unless prohibited 
by law. 

It has been well said that: 

It is not the words of the law, but the internal sense of it, that makes the law; the 

letter of the law is the body; the sense and reason of the law is the soul. : Every 


statute ought to be expounded, not according to the letter, but according to themean 
ing; qui haeret in litera, haer etin cortice. (Potters Dwarris, 175.) 


And the United States supreme court in the case of Heydentelat v. 
Daney Gold Co. (93 U. ae 634) speaking of the construction of a law, 
. Said: | 
Iu construing it, we are not tolook at any single phrase in it, but to its whole scope 
_ and purpose in order to arrive at the intention of the makers of it. ‘Itis better al- 


ways,” says Judge Sharswood, ‘‘ to adhere to a plain common-sense interpretation of 
the words of a statute, than to apply to them refined and technical rules of: gTram- 





matical construction.” Gyger’s Estate (65 Penn., 312.) Ifa literal interpretation of | 


' any part of it, would operate unjustly or lead to saurd results, or be contrary to the 
evident meaning of the act taken as a whole, it should be rejected. ‘There is no bet- 
ter way of discovering its true meaning, when expressions in it are ambiguous by 
their connection with other clauses, than by eon Be the necessity for it, and the 
causes which induced its enactment, 


See also United States v. Fisher (2 Cranch, 386); Atkins v. Disinte- 
grating Co, (18 Wall., 272). 

Tested by the principles above set forth, and bearing | in mind the ob- 
ject to be attained in the creation of the Board of Equitable Adjudica- 
_ tion, the injustice that might result from excluding from its jurisdiction 
cases, where, through mistake, the local officers had sold the lands, 
without having given the restoration notice required by said regulation, 
I must hold that said rales prescribed by said Board have not been an- 
nulled by said section 2457, Revised Statutes, and that the entries of 
. Eveleth may very properly be referred to said Board for its considera- 
tion: Provided, however, it be shown that he was not duly notified of 
said cancellation. But since the local officers have allowed two of the- 
tracts to be entered under the homestead laws after the application. of 
Eveleth for re-instatement, and the evidence as to notice is not entirely 
satisfactory, 1 think a hearing should be ordered, in accordance with 
the Rules of Practice, and Strickland should be molded to show cause 
why his entry should not be canceled for said conflict and Eveleth ° 
should be afforded opportunity to contest the truth of the report that 
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he was duly notified of the decision of your office cancellin g said entries, 
-and of any other eqnity in his favor requiring submission to the Board. 
The decision of your office is modified accordingly. 


DESERT LAND ENTRY—PRELIMINARY AIFFIDAYIT. 


VIOLETTE HALL. 


‘The preliminary affidavit required of an entryman under the desert land act, must 
be based upon the applicant’s knowledge of the land derived from a personal in- 
spection thereof. 


First Assistant Secretary Muldrow to Commissioner Stockslager, January 
| 21, 1889, 


I have considered the case arising upon the appeal of Violette Hall 
from your office decision of October 4, 1887, rejecting her proffered ap- 
plication to enter under the desert land law a certain tract in the 
Cheyenne land district, Wyoming. | 

Applicant in the affidavit accompanying her application, says: 

I became acquainted with said land through the testimony and representations of 
many credible and responsible persons who are well acquainted with said land. 

The circular of your office, dated June 27, 1887, approved by the De- 
partment, says (see 5th paragraph, page 710, 5 L. D.): 


The required affidavit can not be made by an agent, nor upon information and be- 
lief; and you will hereafter reject all applications in which it does not appear that 
‘the entryman made the averments contained in the sworn declaration upon his own. 
‘knowledge derived from a personal examination of the land. 


I therefore affirm your decision rejecting said application. 


' HOMESTEAD-—SECGND ENTRY. 
BENJAMIN P. KNANS. 


An entry under the homestead law cannot be lawfully made by one who is at the 
same time maintaining a pre-emption claim for another tract. 


‘The right to make second entry will not be accorded, where the first was for land 
duly sub poet thereto, and failed through the fault of the entryman. 


Secretary Vilas to Commissioner Stockslager, January 21, 1889. 


This eause comes before me on appeal of Benjamin P. Knans, from 
your office decision of March 2, 1886, cancelling his homestead entry for 
the NE, 4, Sec. 10, T. 2 8., R. 34 W., Garden City, Kansas land dis- 
trict. — | 

On February 22, 1834, claimant filed his pre-emption declaratory 
statement for SW. 4, Sec. 2, of the same township and range, aud made 
his final proof thereon and received his certificate therefor, July 27, 
1885. 
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On November 13, 1884, and while residing on his said pre-emption - 
claim and before offering his final proof, he made the homestead entry 
above stated. 

- On October 29, 1885 your office reooigad through the local officers : an 
application ale by Knans himself, asking that his said homestead en- 
try be canceled for illegality and that he be permitted to make a re-entry 
of the same tract. 

Prior to making such application for cancellation he had proved up 


on his pre-emption claim, received his final certificate and had estab- 


lished a residence on the deck embraced in his homestead entry. | 
Claimant in an affidavit and also in a private letter filed in the case, | 
claims, that he made his homestead entry in ignorance of the law and 


on the advice of land attorneys and others, who professed to know, by 


whom he was told that he had a right to make a homestead entry while 


. residing upon his pre-emption claim, provided he proved up on his pre- 


emption and commenced his residence on his homestead within six 
months after entry thereof. 

In your said letter of March 2, 1886, you comply with his request in 
so far as the cancellation of his homestead entry is concerned, but re- 
fuse to allow him to make a second entry of the same tract under the 
homestead law, and you say, “as he has made pre-emption entry, the 
purpose of the law in according the same to him, being to afford him a 


- homestead, it is not seen that he has any occasion for another, and the 


law allows but one homestead privilege.” 

If by this language it is intended to say that the law is that the ex- 
ercise of either the homestead or pre-emption right exhausts the other, 
or both, I cannot concur in that view as the decisions of the Depart: 


ment have never gone to that extent, and have indeed held to the con- 
_ trary, but, however, that may be it is well settled that a claimant can- 


not make homestead entry while his pre-emption claim on another tract — 
is pending, without abandoning his pre-emption claim. Rufus McCon- 
liss (2 L. D., 622) J. J. Caward (3 L. D., 505) Austin v. Norin (4 L.D., 


461) Krichbaum v. Perry (5 L. D., 403) Harlan Cole (6 L. D., 290). 


It is undoubtedly. true that the object of the homestead law was to 


furnish the opportunity of obtaining homes to those who might be un- 


able to avail themselves of the privilege of the pre-emption law, and it 
was not the primary object of such law to give one hundred and sixty 


acres more to.the owners of homestead claims. 


Conceding however that a pre-emption claimant after he has made 
final proof, may still have a homestead right which he is at liberty to 
then exercise upon any unappropriated public land, it does not follow, 


nor can I believe it to be within the letter or spirit of the law, that while 


holding a pre-emption claim and before making final proof therefor, he 


_ can make a homestead entry for a piece of adjoining land and thereby 


prevent the same from being homesteaded or pre-empted by persons 
duly qualified to make such entries, and thus fraudulently hold the 
16184—voL 8——7 
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same for his own use and benefit until after making final proof on his 
pre-emption claim, and then by having such entry canceled as illegal 
immediately make a new entry of the same tract, and thus reap an ad- 
vantage from his own wrongful act. 

Although the homestead entry of Knans was invalid it was not nec- 
essarily void, as the land filed upon was open to entry and settlement, 
and by abandoning his pre-emption tract and giving upall claim thereto, 
he might have perfected his homestead. 

There was nothing so far as the government was concerned or in the 
status of the land at the time of his entry to prevent him from perfect- 
ing his title. 

In Allen v. Baird (6 L. D., 98) it was held that, ‘“‘a pre-emptor may 
file but one declaratory statement, for land free to settlement and entry. 
This ruling has been uniformly followed and the only exception is 
where the pre-emptor is unable to perfect his entry on account of some 
prior claim and there is 110 fault on his part”. 

I know of no reason why the same rule which obtains in pre-emptions 
should not be applied in regard to the exercise of the homestead right. 

This land. was free to settlement and entry when Knans made his 
homestead entry, and there is no pretense of there being any prior . 
claim. 

His failure to complete by residence was not the fault of the govern: 
ment but his own laches, this alone prevented his claim from ripening 
into title. His homestead right therefore, having been once exercised 
upon land open to settlement and entry is now exhausted and he can- - 
not be permitted to exercise it again. 

While not concuring fully in the reasons given for said decision I 
have reached the same conclusion upon the grounds above stated. 

Your said decision is therefore affirmed. 


—— 


HOMESTEAD—SECOND ENTRY. 


JAMES A. HARRISON. 


The right to make second entry accorded where the first, through no fault of the en- 
tryman, was made for a tract covered by a prior bona fide pre-emption claim. 


Secretary Vilas to Commissioner Stockslager, January 21, 1889. 


I have considered the appeal of James A. Harrison from the decision 
of your office of September 3, 1887. 

March 25, 1887, Harrison made homestead entry, No. 13,954, on Lots 
3 and 4, and the KH. 4 of the SW. 4 of Sec. 6, T. 31 S., BR. 38 W., Garden 
City district, Kansas. | 

It appears from the application of said Harrison now under consid- 
eration, that before making said entry, he employed Putnam and Wid- 
mer, attorneys, to prepare his entry papers, and to examine the records 
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of the local office, to see if said tract was vacant and subject to entry, 
and said tract appeared upon said records as vacant public land subject 
to entry, and thereupon he made said entry; but, subsequently, when 


he went upon said land to establish residence thereon, he found one — 


William E. Kyes, residing there, said Kyes having settled on said land 
May 20, 1886, and filed pre-emption declaratory statement therefor May 


26, 1886; and that the dwelling and other improvements of Kyes on the 


land were so near the northern boundary thereof, as naturally to cause 
Harrison {in view of the fact that the filing of Kyes did not appear of 
- record), to believe that said dwelling and other improvements were 
upon the tract north of that covered by Harrison’s entry. Harrison’s 
statements are under oath and corroborated by said Kyes, the pre- 
emptor, and by the clerk in the office of the register at Garden City, 
and there is no doubt that he acted in good faith, and, in my opinion, 
_he exercised due care and prudence in making said entry. 

On this state of facts, Harrison prays “ that said homestead entry be 
amended to embrace the NW. 4 of the SE. 4, the N. 4 of the SW. 4,and 
the SW. tof the NW. 4 of See. 24, T. 30 S. R. 36 W.,” in said land dis- 
trict. His application is accompanied by his relinquishment of said 
entry and also by an application in due form to enter under the home- 
stead law the tract last named. The local officers recommended the 
granting of the application, but your office denied it, and Harrison ap- 
peals from this ruling of your office. 

The application of Harrison is properly speaking and _ in legal effect, 
an application for leave to make second homestead entry, and should 
be treated as such. The conflict between the prior filing of Kyes and 
the entry of Harrison was the result of the negligence of the local officer 
in not placing the former of record, and neither Kyes nor Harrison 
should be prejudiced thereby. Kyes, at the date of Harrison's entry 
and relinquishment thereof and present application, was residing on 
the Jand, and had improved the same and filed therefor and was in all 
things ponlonmine to the pre-emption law, and the time for his making 
payinent and final proof has not yet expired. Being prior in point of 
time; he was also prior in the legal right to perfect his filing within the 
lifetime thereof by compliance with the requirements of the pre-emption 
law. (Goist v. Bottum, 5 L. D., 643). | 


This department, it is true, holds that a pre-emption filing does not 


segregate the land covered thereby, and, therefore, the land in this case 
was open to Harrison’s entry, subject to the right of Kyes to perfect 
his filing by compliance with the pre-emption law. This, however, 
should not, under the circumstances of this case; be allowed to defeat 
the present application of Harrison for leave to make second homestead 
entry. Itis stated in Harrison’s application and is quite evident from 


the nature of the case, that he would not have entered the land if the | 


local officer had discharged his duty and placed Kyes’ filing of record 
and thus informed Harrison that his entry would be subject thereto. 
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Harrison seems to have acted promptly. He made his application (now 
under consideration) May 9, 1887, about a month and a half after his 
entry and soon after he had discovered Kyes residing on the land in 
full compliance with the pre-emption law, and from said date to the ex- 
piration of the life time of Kyes filing was nearly two years. To require 
Harrison to comply with the homestead law for such a period of time 
as to the tract covered by Kyes’ prior filing, on the bare possibility of 
his finally securing the land by reason of Kyes’ failure to comply with 
the law, would be unjust and unreasonable and would expose him to 
the risk of serious Joss and injury on account of the neglizence of the 
local officer: 

I am, therefore, of the opinion that Harrison’s nepiientioaes considered 
according to its legal effeet, as an application for leave to make seeond 
homestead entry for the tract named in the absence of an intervening’ 
adverse claim thereto, should, under all the facts and circumstances of 
the case, be allowed, and you are so instructed. The decision of your 
office denying said application is accordingly reverse. 


——— 


HOMESTEAD—SECOND ENTRY. 
THURLOW WEED.. 


The right to make a second entry recognized where the first was made in good faith 
but subsequently abandoned by the homesteader on account of conflict with the 
bona fide pre-emption elaim of another. 


Secretary Vilas to Commissioner Stockslager, January 21, 1889. 


[ have considered the appeal of Thurlow Weed from your office decis- 
ion of October 26, 1887, refusing his application to make homestead 
entry for the NE. 4, of Sec. 28, T. 132 N., R. 64 W., Fargo, Dakota, land 
district, upon the ground that he had exhausted his right under the 
homestead law by a former entry. 

Weed made homestead entry for the SW. 4 of Sec. 32 T. 132, N., BR. - 
64 W., Fargo district, April 7, 1884. This entry was made upon an 
affidavit executed April 3, 1884, before the clerk of a court, in which 
Weed alleges that he was then residing on said land and that his settle- 
ment was commenced April 2, 1884. 

Sarah Kellogg filed pre-emption declaratory statement for said last 
described tract April 2, alleging settlement March 29, 1884. Kellogg 
made pre-emption cash entry for said tract October 16, 1884,—Weed 
failing to appear and protest against the allowance thereof. 

By letter of your office dated April 23, 1857, Weed’s homestead entry 
was held for cancellation for conflict with Kelloge $ pre-emption entry. 

On September 29, 1887, Weed filed in the local office a relinquish- 
ment of his homestead entry, a petition for the restoration of his home- 
stead right and an application to inake homestead entry for the NE.4¢ 
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of See, 28, T. 132 N., R. 64 W., which papers were transmitted by the 
local officers with letter of October 7 (, 1887, 

_ These officers refused to approve the application because they sieanhe 
Weed had not used proper care to ascertain if any settlement had been 
- made on the land prior to his entry and because he failed to protest 
against Kellogg’s final entry. 

_In the affidavit filed in support of his application Weed states in sab-* 

stance as follows: On or about the day he made homestead entry for 
said tract in section 32, he built a house thereon and moved into said | 
house with his family, consisting of a wife and child on or about April 
-4, 1884, He afterwards broke six acres of ground all his improvements 
‘being worth ninety dollars. After placing al] these improvements on 
the land he was informed that one Sarah Kellogg claimed the land un- 
der the pre-emption law and that she had established her residence on 
said tract on or about March 29,1884. That although he knew nothing 
of Kellogg’s alleged prior settlement “yet because the surface of said 
tract was rolling and all parts thereof could not be readily seen with- 
out extraordinary travel over the same” he might be mistaken as to the 
priority of his own settlement. Because of the uncertainty as to prior- 
ity of settlement, of his limited financial ability to carry on a contest, 
of the dissuasions of his wife, of the advice of his friends and because — 
it was all along growing more apparent that the threatened contest 
was liable to engender the most bitter feelings between neighbors who 
ought rather to be friends” he did not protest against the allowance of 
Kellogeg’s entry, but “ withdrew from the unpleasant entanglement by 
allowing the entry of the said Sarah Kellogg to be made unmolested, and 
by removing his family, together with all his effects movable, off from 
said tract and thereby abandoning the same.” He also states that he 
4¢ did not abandon the tract through collusion, for any consideration or 
for the hope of obtaining gain or advantage elsewhere, but only to 
avoid the loss of time, money, property, and friendship necessarily in- 
curred by a contention for said tract.” This affidavit is duly corroborated 
; by three witnesses. _ 

It clearly appears that Weed was acting in good faith in trying to 
secure a homestead for his family, and that he made the first entry in 
ignorance of the rights of the pre-emptor and of the fact of a pre-emption 
filing. He could maintain his entry, if at all, ouly by a contest, which 
was likely to be bitter and expensive, and which there is no reason to 
assert would have been successful. Upon the full condition of his 
chances being apparent he withdrew, and asked to be placed in the 
position he would have been in had he made no mistake. I think his 
excuse sufficient, especially in view of the only prohibition of the stat- 
ute being against acquiring title to more than one quarter section. 

If exceptions are to be allowed to the rule of but one homestead 
entry—and the exception appears to. be well established doctrine, and 
quite as supportable as the rule itself—they should be admitted when- 
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ever justice clearly requires, and no bad faith or fraud is shown, and 
the failure to discover the obstacle to the first entry is fairly excusable. 
A mistake which involves no wrong, and is attributable to causes 
reasonably likely to produce it, ought rarely to forfeit the privilege of 
gaining one homestead, when honestly sought in good faith by a genu- 
ine Settler with a family. 

Your decision is reversed. 


: "T . isno authority for the repayment of money deposited to cover the cost of office 
work on the survey of a mineral arm though the money so deposited remains 


unexpended. 
In such a case the deposit may be auipiied on a new survey if one is desired. 





, REPAY MENT—MINERAL SURVEY. 





ELIJAH M. DuNnPHY. 


Secretary Vilas to Commissioner Stockslager, January 22, 1889, 


I have considered the appeal of Elijah M. Dunphy, from the decision 
of your office, dated March 24, 1887, holding tiat there was no authority 
of law authorizing the repayment of moneys deposited on account of the 
plotting of the survey of mineral lands. 

August 25, 1886, Elijah M. Dunphy deposited in the Montana Na- 
tional Bank, at Helena, Montana, a designated depository, the sum of 
$30 to meet the estimated cost of completing the work, to be done after 
the survey, of making plats, transcripts ete., of the Walsh and Carroll 
lode and received, as evidence of the deposit, certificate No. 21. This 
money was covered into the Treasury of the United States during the 
third quarter of the year 1886, by warrant No. 1683, as appears from 
the records of the Division of Public Moneys, Treasury Department. 

After getting the order and making the survey Dunphy found that a 
former survey had just covered his “ discovery” su that, while the bulk 
of the work on said claim had been done within its proper boundaries, 
technically there was no ‘discovery ” to accord with the notice filed and 
on which survey was based. Another location was made and not being © 
allowed to transfer the deposit made for the Walsh and Carroll lode to 
the account of another lode, Dunphy applied to have the amount re- 
turned to him less $5, for the inconvenience occasioned the department 
by having to attend to it. | 

The surveyor general transmits a statement of account showing that 
of the $30 deposited $25 is unexpended; and he certifies that said sum 
of $25 is justly due Dunphy, the survey of said Walsh and Carroll lode 
claim having been abandoned. 

March 24, 1887, you denied the application for repayment on the 
ground that there was no authority of law authorizing its allowance. 

From said decision the appeal before me was taken on the grounds 

that it has been the custom in such cases to make repayment and that 
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to refuse the application is to require payment for work which has not 
been performed. 

Section 2334 of the Revised Statutes provides that the cost of sur- 
veying. a mining claim shall be paid by the claimant who shall have the 
right to employ any United States deputy mineral surveyor to make 
the required survey. After the survey is made the claimant must file 
in the proper land office the plat and field notes made by or under the - 
direction of the United States surveyor general (section 2325 R.38.). 

Paragraph 84 of the circular of October 31, 1881, is as follows: 

With regard to the platting of the claim and other office work in the surveyor gen- 
eral’s office, that officer will make an estimate of the cost thereof, which amount the 
claimant will deposit with any assistant United States treasurer, or designated de- 
pository, in favor of the United States Treasurer to be passed to the credit of the 


fund created by ‘individual depositors for surveys of the public lands’, and file with 
the surveyor general duplicate certificates of such deposit in the usual manner. 


The circular of July 9, 1883, calls attention to the foregoing para- 
graph and says that ander no circumstances must the surveyors gen- _ 
eral receive the amount estimated by them as necessary to cover the 
cost of a survey and expenses incident thereto, but will insist upon the 
deposit being made by the applicant in a designated Senne in favor 
of the United States Treasurer. 

The money deposited by Mr. Dunphy having in due course of busi- 
ness been turned into the Treasury, cannot be withdrawn without au- 
thority of law. In neither of the acts authorizing repayment is pro- 
vision made for a case like this. The sum involved herein is in the 
possession of the United States without any consideration haying been 
given therefor and the depositor is justly entitled to its return; but, in 
the absence of any law providing for repayment in such cases, it is not 
“within the power of the Department to grant the relief prayed for. 

The language used by Attorney General Nelson (4 Op. 229) isin » 
point. He says: 

_ In reference to cases of error arising out of miscaleulations of the amounts to be 
paid, I have had more difficulty. Money thus paid is never properly in the treasury 
of the United States. Itis paid and received by mutual mistake; and as long as it 
remains in the hands of the receiving officer I can perceive no good reason why, upon 
the discovery of the error, he should not be authorized to correct it. After it has 
found its way into the treasury, however, like all other money it should be with- 


drawn. in strict fulfillment of the requirements of law, which the administrative 
power of the executive department of the government cannot control. 


Again, Attorney General Nelson on September 29, 1843 (4 Op., 233), 
in the case of the application of Wilson Shannon for the repayment of 
certain moneys said: 


Nor am I aware of any principle upon which, under any supposed general authority 
of the Depi. to refnnd, the money once being in the Treasury, the repayment can be- 
made. . ,. . . It will not do to say that the Dept. may refund simply because it 
is just that the money shonld be repaid, or that it is in the hands of the government 
-by mistake or without consideration. ,. . . . The easeof Mr. Shannon is un- 


questionably a hard one, and may evince the propriety of some general legislative 
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provision by which the Secretary of the Treasury may be clothed with authority to 
grant relief in like cases, but it can afford no warrant for the disregard by the De- 
partment of a most wholesome and salutary restraint upon the €ue and strict obsery- 
ance of which the most important interests depend. 


_ See also Heirs of Isaac W. Talkington (5 L. D., 114) Joseph Brown 
(id., 316); George B. Foote (2 L. D., 773) 

While the money can not be repakned to the depositor, it can be ap- 
plied to a new survey if one be desired. 


DESERT LAND ENTRY—COMPACTNESS. 
WILLIAM THOMPSON, 


As the desert land act does not specifically prescribe what shall be considered ‘‘ com- 
pact,” an eutry made in accordance with existing regulations, and for which final 
proof was accepted as made, will not be disturbed though not within the later 
requirements of the Department as to compactness. 


Secretary Vilas to Commissioner Stockslager, January 22, , 1889. 


I have considered the appeal of William Thompson from the decision 
of your office, dated May 31, 1887, requiring an adjustment of the boun- 
daries of his desert land entry No. 389, final certificate No. 141, of the 
Lots 2& 3, Sec. 7, T. 11 N., = 8 K., and the E.$ of the SH. + of Sec. 
12, and the NE. } of the NE. 1, the W. 4 of the NE. 4, the W 4 of the 
SEH. 4, the SW. + 2 of Sec. 13, the NW. 4 ofthe NE. +, and the N. 4 of the 
NW. i of Sec. 24, Ladd ON: R. 7 k., Salt Lake City, Utah Territory. 

The record shows that er thotncon filed his desertland declaratory 
statement on October 20, 1879, and made final proof and received final 
certificate No. 147 on October 7, 1832. 

On May 31, 1887, your office examined the papers and held that said 
entry “‘ being two miles long and five eighths of a mile wide,” was not 
compact as required by law and the regulations of this Department, and 
that the claimant must re-adjust the boundaries of his entry so as to 
bring it within the rule, and also furnish supplemental proof showing 
the nature and extent of his water right. 

The appellant has filed, with his appeal, his duly corroborated affi- 
davit alleging that, on October 7, 1882, he made final proof on said en- 
try, and received his fina! receipt No. 147; that when he made his 
final proof he showed that he held his water right for said land by vir- 
tue of having taken the water from Bear river, ‘“‘owning the ditch to the 
land, and the appropriation of the water; that Bear river is one of the 
largest rivers in said Territory and runs about nine miles south of said 
land; that he has dug a canal from saw river, to the land in question; 
that the main canal 1s about sixteen feet wide and three feet deep, being 
filled with water, and “‘ enters very near the southwest corner of ‘said 
section twenty-four and strikes the land covered by said entry on the 
southeast corner, from which it runs along said entry on the east side, 











~ 


DECISIONS RELATING TO THE PUBLIC LANDS. 105 - 


along sections 13 and 12, T. 11 N., Rt. 7 E.”, and east of said Lots 2 and © 


3; that where the main canal enters on said section twenty-four claim- 
ant has dug a branch canal about eight feet wide and two feet deep, 
running northerly, and on the west side of entry, until it makes its exit 
on said section 12; that he has made plow furrows about one foot wide 


from said canals, by which he conducts water “on and all over une 


land, thus thoroughly irrigating the said land.” 

The claimant further swears that there are no adverse claims to the 
right of the use of the water appropriated by him from said river; that 
he owns and controls more than enough water to irrigate the land cOv- 
ered by his said entry; that he has reclaimed the whole of said land 
by means of said irrigation, aud also, by cultivating the same, so that 


the land has become productive; that he has irrigated said land from. 


year to year since making said entry, and that he has remained in the 


undisturbed and peaceful possession of said land, and “in the owner- — 
Ship of the said waters,” which he duly holds by reason of his appro- | 


priation of the same, in accordance with the law of said Territory (act 
of February 20, 1880). 
- The claimant also refers to a ‘diagram, accompanying his affidavit, 
Showing the main and lateral ditches referred to in said affidavit. 
The allegations of claimant are corroborated by the affidavits of four 
other persons who swear that from their ‘ personal knowledge” the 
statements made by the claimant are true. 

In the argument of counsel on appeal, it is alleged that if is impossi- 


ble for claimant to adjust the boundaries of his entry so as to ake it 


more compact, without diminishing his statutory right of entry of six 
hundred and forty acres, for the reason that by reference to the tract 
books on file in your office, it will appear that all of the lands surround- 
ing this entry have been entered under the different ‘land acts by dif- 
ferent claimants, except a portion on the east and south “ which 1s high 
mountain land, and so returned, as shown by the official plats and field 
motes; ” that these mountain lands are above water mark and ean not 
‘be reclaimed or cultivated; and henee, the claimant can not make any 
change in his entry unless it be to reduce the acreage of the same. _ 
In the desert land act of Congress approved March 3, 1877 (19 Stat., 


377) it is provided.in section one (inter alia) ‘That no person shall be . 


permitted to enter more than one tract of land, and not to exceed six 
hundred and forty acres, which shall bein compact form;” and section 
two of said act provides that, ‘the determination of what may be con- 


sidered desert land, shall be subject to the decision and regulation of 


the Commissioner of the General Land Office.” : 
On March 12, 1877, (2. C. L. L., 1375) your office issued instructions 
relative to the provisions of said act, In which the applicant was re- 


quired, among other things, to file a declaration containing ‘a descrip- 


tion of the land applied for, by legal subdivisions if surveyed, or, if 
unsurveyed, as nearly as possible without a survey, by giving with as 








ae hayes 
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much clearness and precision as possible, the locality of the tract with 
reference to known and conspicuous land marks, or the established lines 
of survey, so as to admit of its being thereafter readily identified, when 
the lines of survey come to be extended.” . 

On June 25, 1878 (idem., 1377), your office issued instructions particu- 
larly with reference to claims under said act of unsurveyed lands. The 
foregoing were the only regulations so far as I am advised, relative to 
compactness required under said statute, in force at the date of said 
entry. | 

On September 3, 1880 (id., 1378), your office having been advised that 
in many cases, desert land entries had been made along the margin of 
streams, issued instructions, which were approved by the Acting Sec- 
retary, that: 

The requirement of compactness of form will be held to be complied with on sur- 
veyed lands when a section, or part thereof, is described by legal subdivisions com- 
pact with each otber, as nearly in the form of a technical section as the situation 
of the land and its relation to other lands will admit of, although parts of two or 
more sections be taken to make up the quantity, or equivalent of one section. but 
entries which show, on their face, an absolute departure from a]l reasonable require- 
meuts of compactness, and being contiguous by the joining of ends to each other, will 
not be admitted. .... In no case will the side lines be permitted to extend one mile and 
a quarter, when the full quantity of six hundred and forty acres is entered. Where 
the entry embraces a less quantity than a whole section, or its eqnivalent, the limit 
to the side lines will be proportionately decreased. You will, in future, be strictly 
governed by the foregoing instructions. Entries heretofore made, whether by legal 
subdivisions, ‘on surveyed lands, or of an irregular form on unsurveyed Jands, run- 
ning along the margin or including both sides of streams, and not being compact 
in any true sense, will be suspended by this office, and the parties will be called 
on to amend: their entries so as to conform to the law; failing to do which, after 
proper notice, such entries will be held for cancellation. 


On January 26, 1881 (id., 1379), your office addressed a letter to the 
register and receiver at Helena, Montana, relative to the desert land 
entry of Philip Shenon, and construed said instructions as to entries 
made prior to the promulgation thereof. Your office held that the regu- 
lation, namely, ‘‘in no case will the side lines (of the tract of land em- 
braced in a desert entry) be permitted to exceed one mile and a quarter 
when the full quantity of six hundred and forty acres is entered,” was 
intended to govern in all cases of desert entries made subsequently to 
the promulgation of said circular; that entries made before the pro- 
mulgation of said circular, whether by legal subdivisions on surveyed 
lands, or of an irregular form on unsurveyed lands, ‘‘ running along the 
margin or including both sides of streams, and not being compact in 
any true sense will be suspended” by your office and the parties will be 
called upon to amend their entries so as to conform to the law; *“ that 
said circular contained no special instructions relative to entries made 
prior to the date thereof, and not ‘running along the margin or includ- 
ing both sides of streams ;’ that in cases where it shall appear that the 
irregularity resulted from the configuration of the country, or from the 
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contiguity of other entries, or other good cause, and it shall be showr 
that the entry was made in good faith, and not for the purpose of monop- 
olizing water rights, and the land has been actually reclaimed; that 
where the entry can not be amended without injustice to the claim: 
ant, if made prior to September 3, 1880, it may be allowed to stand 
where the rights of no other party are prejndiced thereby; and that 
‘Seach case of this. character will be adjudged upon its merits.” 

- The circular of September 3, 1880, so far as it relates to compact- 
ness, is substantially embrac ad in the Gen. Circular issued March 1, 
1884 (page 35). 

The decisions of the Department fave not been altogether uniform 
in the construction of said act. In the case of Rivers 7. Burbank (9 C’ 
L. O., 238) my predecessor, Secretary Teller, held that the land in ques- 
tion was not subject to entry under the desert land act, and that the 
desert land entry being one and three fourths miles in length would 
not be allowed to stand. In the case of Mrs. Joseph Lea (11 C. L.O., 
45), your office refused to allow her to make final proof upon desert 
land entry No. 30, made by her father in his life time, it being one fourth 
of a mile wide and one and three fourths miles in length, and containing: 
two hundred and eighty acres. But on appeal, the Department held that 
‘‘since it appears that theentryman was allowed toenter said tracts with- 
out objection, and that he has spent much time and money in reclaiming 
them, it would work hardship aud injustice to enforce against him the 
regulation referred to.” The case of Rivers v. Burbank (supra) Was: 
cited, in the case of R. W. Makinson (4 L. D., 165), holding that in the 
former case, it appeared that the land, at fies date of Burbank’s entry, 
was in no sense desert land, but had been reclaimed thirteen years. 
prior to the passage of the desert land act. In the case of Lizzie A. 
Devoe (5 L. D., 4), the desert entry was for four hundred and eighty 
acres, and measured a mile and a quarter from east to west, and my 
predecessor, Secretary Lamar, held that the regulation of the Depart- 
ment as to compactness ‘is, by its own terms, nota rigid anid inflexible 
one,” and that in determining whether an eutry is within the regula- 
tions of the Department as to compactuess, its relation to adjacent 
lands may be properly considered. In the case of Francis M. Bishop: 
(id., 429), the desert land entry being three fourths of a mile wide and | 
one and one quarter miles long, the Department modified said regula- 
tion by striking out the paragraph, namely, *‘ In no case, where the fulk 


- quantity of six hundred and forty acres is entered, will the side lines. 





on either side, be permitted to exceed one mile and a quarter, and less 
in proportion in case the entry embraces less than a whole section or 
its equivalent.” In the case of James 8S. Love (id., 642) it appeared that 
the desert entry being for 173.44 acres was one mile in length. Your: 
office held the entry for cancellation because it was not compact. But 
Acting Secretary Muldrow reversed the decision of your office and held 
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ou appeal, that it appeared of record that the lands immediately ad. 
joining the lands in question have all been entered under the desert 
land law by other parties, so that there was no way of rendering said 
entry more compact than it is, and still retains the same quantity of 
land; that “ the case is precisely like that of Ann E. Miller, decided by 
this Department May 22,1886, In that case the entry was a mile long 
and a quarter of a mile wide, and the adjoining lands were all appro- 
priated by other persons,” and her entry was allowed to remain intact. 
fo the case of John Durbize (6 L. D., 536) the Department held that 
under the rnles and regulations in regard to desert land entries in force 
at the time said entry was made, it was not allowable to permit an entry 
along the margin or including both sides of a stream, showing gross — 
departure from all reasonable requirements of compactness. 

An inspection of the records of your office shows, that the allegations 
of the claimant are substantially true, relative to the appropriation of 
tracts adjoining said land, and the position of a hill on the east and 
south of said entry so that he can not now adjust his boundaries with- 
out diminishing the amount of Jand entered by him. Besides, the 
width of his entry, measuring from the west line in said sections 13 and 
24, to the east line of said lots in section 7, is one mile and not five | 
~eighths as stated in said decision of your office. Itis true that the entry 
is irregular, as to that portion lying in the NE. + of said Section 13, 
the SE. 4 of Section 12, and the lots in Section 7. But when said desert 
application was filed, as we have seen, it did not conflict with the reg- 
ulations of your office construing the desert land act. The local officers 
accepted the first payment upon said land. ‘The entry does not lie 
along the lnargin or on both sides of any stream, and it appears, that 
the claimant has brought water from Bear river a distance of nine miles 
to his claim, and that he has complied with the requirements of the law 
as to reclamation. Inthe case of David B. Dole (3 L. D., 214), my pred- 
cessor, Secretary Teller, considering the question of assignments of 
desert land entries allowed under departmental regulations dated 
March 12, 1877, which were subsequently revoked in the case of 8. W. 
Downey (7 C. L. O., 26), held that the ruling in the Downey case was 
correct, except that part which held that * there is no discretion either 
in this act, or by any other law, which authorizes me to treat such 
claims assignable, because the assignment was made under a misap- 
prehension.” And referring to that part of said ruling, Secretary Tel- 
der said: 

I do not understand that a party acts under a misapprehension of the law, so as to 
lose any right, when he acts under its official interpretation. The misapprehension 
in such case is upon the part of the interpreting authority and not upon him who in. 
the prosecution of a claim conforms to such interpretation. A different rule would 
permit every person to coustrue the law for himself, and hence, your office being a 
proper exponent of this law, entrymen and their assignees acting under such exposi- 


tion should not be required to forfeit any right by subsequent coustruction inconsist- 
ent with tho first. : 
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But the Secretary further held that an assignee of an entryman, prior 


to final entry, could not acquire under said act more than six hundred 
and forty acres of Jand. 

On September 15, 1887, Acting Secretary Muldrow (6 L. D., 145) ad- 
vised your office relative to the proper construction of the third section 
of the desert land circular of June 27, 1887 (5 L. D., 708), concerning 
the price to be paid by the entryman where the initial eniry was made 
prior to the promulgation of said circular. The Acting Secretary held 
that the making of an entry under the desert land law is a contract be- 
tween the entryman and the United States, the entrrman agreeing to 


reclaim the tract entered from its desert condition, and to pay for the 


same at the government price, and the United States agreeing to give 
him a patent for said land upon the performance of the conditions in 
the contract; that this contract, like all others, is to be construed and 
enforced according to the sense in which the parties mutually under- 
stood it at the time it was made (1 Chitty on Contracts, 104) and that 
effect is to be given to it, ccOnnne to the law at the time it, was made, 
(id., 130). 

The Acting Secretary further held that the construction of the De- 
partment ‘‘ which had been in existence from the date of the act until 
the date of the present circular, had, while it existed the force and effect 
of law so far as rights acquired under it are concerned,” that it was a 
coustruction of the law by the head of the Department charged with the 
execution of it, and the law was administered according to this construc- 
tion; that it made.no difference that the construction of the law has 
changed ; that the sound and true rule is, that if the contract, when: 
made, was valid by the law as then interpreted and administered, its. 


validity and obligation can not be impaired by ary subsequent decisions. 


altering the construction of the law. Citing Rowan etal. v. Runnels (5. 
How., 134); Ohio Life and Trust Co. v. Debolt (16 id., 127); Gelpcke et 
al. v. City of Dubuque (1 Wall., 175). | 

Since the desert land act does not specifically prescribe what shall be: 
considered *“ compact ” with reference to the tract entered, and said entry 
was made in accordance with the rulesand regulations in force at the time 
it was made, and since it appears that the government, not only failed to. 
require him to amend his entry prior to the allowance of his final proof 
showing reclamation in good faith of the land, but also continued to 
dispose of the adjoining tracts for five years subsequent to final entry, 
Tam clearly of the opinion that, both upon principle and authority, the 
entry should be approved and passed to patent. 7 

The decision of your office is modified accordingly. 
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fee 
g, “’ OSaAGE LAND—FINAL PROOF-ADVERSE CLAIM. 
a 


EPLEY v. TRICK. 


fn the absence of express statutory provision to that effect, it cannot be held that 
failure to submit final proof within six months after Osage filing renders the 
claim thereunder subject to the adverse right of a subsequent settler. 

The case of Rogers v. Lukens, and other cases following the ruling therein announced, 
are overruled. 


Secretary Vilas to Commissioner Stockslager, January 22, 1889, 


I have before me the appeal of Charles Epley from your decision of 
September 21, 1586, holding “ subject to Trick’s completion of entry in 
dlue form,” his (Epley’s) declaratory statement No. 7299, for the NE. 4, 
Sec. 27, T. 21 8., R. 20 W., “Osage Indian trust and diminished re- 
serve ” (and: Larned district. Kansas. 

The records show that Trick filed declaratory statement No. 6204, for 
said tract, on November 6, 1884, alleging settlement on November 4, 
1884, and, after due notice, tendered proof on May 25, 1885, when he 
was met by Epley’s protest, on which a hearing was ordered and held 
October 14, 1835. 

After a careful examination of the record I concur in your findings 
of fact, as set forth in your said decision, and therein summed up as 
follows: “That Trick made settlement in good faith, and that, under - 
the circumstances, his residence was begun at as early a date as possi- 
ble, and within a reasonable time from the date of his settlement ; that 
Epley knew of his (Trick’s) claim to the tract, and although he had 
doubt as to Trick’s intention to return, yet, he settled upon the claim 
at his peril. Trick is clearly shown to be an actual settler.” 

Upon this basis of fact you hold that Trick should be allowed to per- 
fect his entry in due form, notwithstanding his failure to make proof 
and payment within six months after his filing, as required by the in- 
structions regulating the sale of the Osage lands. This holding isincon- 
sistent with the ruling in the case of Rogers v. Lukens (6 L. D., 111), 
to the effect that * failure to submit final proof within six months after 
Osage filing, as required by the regulations of the Land Department, 
renders the claim thereunder subject to any valid intervening right.” 
if, accordingly, this last-named ruling is to be adhered to by the De- 
partment, the decision now under consideration cannot be sustained. 

But, after a careful examination of the question, I am constrained to 
differ from the view adopted in Rogers v. Lukens, for the reasons now 
to be stated. 

The regulation referred to is contained in instructions issued by your 
office under date of June 28, 1881, and reads as follows: 

In entries hereafter made under section two, the general principles of the pre-emp- 
tion law in respect to filing, proof of settlemeut, and notice of making proof, will be 
required to be followed, and filings must be made within three months from date of 
settlement, and proof, and payment of not less than one-fourth of the purchase price, 


within six months from date of filing, with notice by publication as required in other 
pre-emption entries. 
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This, it is apparent, does not attach to a fatlure to make proof and 
payment “ within six months”, such a penalty as forfeiture of the set- 
tler’s interest in the land. The provision is so clearly a merely ‘‘ direc- 
tory” one, that even if Congress had made it a part of the statute itself, 
a failure to regard it could not properly have been held to involve, as 
a consequence, the destruction of the settler’s right to purchase under.» 
the act. Had so severe a sanction been deemed expedient, the require- 
ment to be thereby enforced would have been followed by an express 
announcement that a failure to comply with such requirement would 
involve a forfeiture of the claim. There being no such express provis- 
ion, the requirement is not to be treated as mandatory, but as directory 
merely. | | 

The text of the statute (21 Stat., 143, Par. 2), reads as follows: “That 
all the said Indian lands . . . . . shall be subject to disposal to 
actual settlers only, having the qualifications of pre-emptors on the pub- 
lic lands. Such settlers shall make due application to the register with 
_ proof of settlement and qualifications as aforesaid; and, upon payment 
of not less than one-fourth the purchase price shall be permitted to en- 
ter,” etc. | 

There is here no provision that the proof and payment required must 
be made “ within six months from the date of filing,” and, no such con- 
dition having been imposed, with penalties, by the statute, 10 such con- 
sequence as forfeiture of the right to the next claimant ought to be ap- 
plied. | 
' As a merely directory provision, the regulation in question seems to 
me to be entirely proper and expedient, and one which might in a proper 
case be enforced after due notice to a settler that he must make proof 
and payment within a specified period or his entry will be canceled for 
disregard of the regulation. | — 

For these reasons, the said decisions, to wit: Rogers 7. Lukens (6 L. 
D., 111); Reed v. Buffington (7 L. D., 154); Elliott ». Ryan (7 L. D: 
322); Baker v. Hurst (7 L. D., 457); are hereby overruled. 

The decision appealed from is hereby affirmed. 





ae 


PRACTICE—MOTIONS FOR RE-REVIEW. 
NEFF v. COWHICK. | RS 


_ Motions for a second recoasideration of a decision should not be allowed, and th 
practice of permitting them to be filed is discontinued. ; 


After disposition of a case on review, suggestions of fact, or points of law, not pre- 
viously discussed or involved in the case, may be presented by petition for-such 
action as may be deemed appropriate by the Department. ) . 


Secretary Vilas to Commissioner Stockslager, January 22, 1889. 


On the 11th of May, 1883 (6 L. D., 660), the Department decided the 
appeal in this case, and on the 21st of August, 1888 (7 L. D., 245), de- 
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nied a motion for a re-hearing. The case is simply a contest by Neff of 
Cowhick’s homestead entry, No. 454, of the NW 4 of the NE 4, the SE 


tof the NE 3, and Lots 1 and 3, in Sec. 24, T. 14 N., R. 67 W., made 


December 19, 1889, at the Cheyenne land office i in the Derritory of Wy- 
oming. 

The contestant now files a second motion for a review. The first 
ground of the motion is that the opinion on the motion for re-hearing 
was prepared by the same law clerk or examiner who wrote the origi- 
nal decisicn. This ground of motion is not properly to be urged on the 
partof counsel. Decisions are made by the Secretary or one of the as- 
sistant Secretaries, by whatsoever law clerk the opinion may be written, 
and were there not a usage to which counsel refers it would be a re-— 
proach to thus intimate in a formal motion that the ay of examina- 
tion is not discharged. 

The second ground of the motion is that the decisions ‘‘ fail to notice 
in any way the very important admission made by the defendant, Cow- 
hick, in his affidavit of April 9, 1886,” The importance of the alleged : 
admission in its effect upon the decision of the case is a matter of 
opinion. Whatever its importance, notice was given to the fact, although 
nothing was thought necessary to be said about it in the opinion. 

Motions for a re-review, or a second reconsideration of a decision, 
should not be allowed, and the practice of permitting them to be filed 
ought to be discontinued. The Department ought not to be asked to con- 
sider the same points involved in a case but twice. It is natural to liti- 
gants, and occasionally happens to counsel, to see with an exaggerated 
estimate of their strength the importance of the points which make in 


their favor and to attribute the failure of a like perception of them to 


the Department, or by courts, when the causes are depending in 
courts, to an inattention to such points. The over-burdened condition 
of the appellate business of the Department would be reason enough, 


if there were not still better ones for inhibiting the gratitication of this 


feeling by allowing second motions for reconsideration, with the conse- 
quent labor and delay. Hereafter, let the rule be that no motion fora 
re-review shall be filed. If the defeated party is able to present any 
suggestions of fact or points of law not previously discussed or involved 
in the case, it may be done by petition, which shall contain all the facts 
and arguments. On the filing of such petition, if it appears important, 
the Secretary will make such order for recalling the case from the Gen- 
eral Land Office and such direction for further hearing as may be neces- 
sary. Otherwise, no further action on the petition will be taken. It 
will be regarded merely as in the nature of information by which the 
supervisory jurisdiction of the Department can, if desirable, be set in 
motion. Such petition should not re-argue points already twice passed 
upon, but should be limited to the office indicated of suggesting new 
facts or considerations not before presented. 
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DESERT LAND ENTRY—NON-IRRIGABLE LAND—¥FINAL PROOF, 
EMMA J. WARREN. 


A desert land entry cannot be allowed to include an eighty acre tract of non-irr viga- 
ble land. 

When the final proof does not show that crops lave been raised on the jand, the 
entryman should be required to furnish other evidence of a satisfactory cliaradter 
to establish the fact of reclamation. , : 


Secretary Vilas to Commissioner Stockslager, January 22, 1889. 


On June 18, 1883, Emma J. Warren filed her declaration of intention, 
No. 665, to reclaim the W. 4 of NE. 4, the NW. 4, the SW. 4, and the 
SE. 7 of Sec. 8, T. 12 N., R. 67 W., Cheyenne Wyoming, under the pro- 
visions of the act of Congress, approved March 3, 1877 (19 Stat., 377). 
She submitted proof in April, 1885, and final certificate and receipt were 
duly issued. | | 

The claimant stated in her final proof that she obtained water under 
aright conferred by law, which right is not a matter of record. There- 
upon, by letter dated November 17, 1885, your office required the claim- 
ant, with a number of others, to furnish “ such supplementary proof as 
to their title to their water right as the case admits of and requires.” 

In pursuance of the foregoing, the claimant averred in her affidavit 
filed April 13, 1886, that she took the water from Lone Creek and from 
Duck Creek, for the purpose of irrigating said lands, under aright con- 
ferred by scetien 2339 of the U. 8S. Revised Statutes, and chapter 65 of 
the compiled laws of Wyoming. 
~ Section 2339 provides that where, “ by priority of possession, rights 
to the use of water for mining, agricultural, manufacturing, or other 
purposes, have vested and accrued, and. the same are recognized by 
local customs, laws and the fepiaian of the courts, the possessors and 
owners of such vested rights shall be maintained and protected 1 in the 
_ Same,” 

Chapter 65, Compiled Laws of Wyoming for 1876, p. 377, enacts that 
persons who own or claim land on the bank, margin or neighborhood of 
# stream, creek or river, shall be entitled to the use of water therefrom 
for the purposes of irrigation, and provides that such persons shall have 
_ the right of way through farms or tracts of land which lie above or 
below on such stream “ for the purposes hereinbefore stated.” 

The claimant further averred in her final proof that she had the right 
and proprietorship of water sufficient and available to continue the ir. 
rigation of the Jand and that it was her purpose to continue its use for 
the purpose of reclamation and that she had irrigated every legal sub- 
division embraced in her entry, ‘‘excepting.two forties.” Thereupon 
on May 29, 1886, your office directed that “if the two forties have not 
been irrigated, and cannot be reached by artificial irrigation, they must 
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be surrendered,” and required her to make supplemental proof, “as to 
irrigation of the whole of the entry,” and “also as to the actual raising 
.of crops.” | 

Upon receipt of the claimant’s appeal from the foregoing your office 
directed the local officers to call upon the claimant for information show- 
ing the particular Jand that had not been reclaimed. The affidavit of 
the claimant’s agent was duly transmitted in pursuance of the above, - 
and on Noveinber 8, 1886, your office again directed that the elaimant 
relinquish the N. 4 of NW.4 of said Section 8, and make supplementary 
proof “showing the irrigation of all the balance of the entry.” 

From both of said decisions the claimant appeals. The claimant’s 
agent, in his said affidavit, stated that the eighty acres (the two forties 
mentioned), which the claimant failed to irrigate, “is a hill which rises 
abruptly irom the surrounding country, and is not in a range of hills, 
and it is therefore impossible to convey water” thereou. In the case of 
Levi Wood (5 L. D., 481); and. of Owen D. Downey (0 L. D., 23); the 
Department allowed the desert land claimants to retain, in the absence 
of an adverse claim certain rocky and hilly portion of their entries, the 
claims being made in good faith and the irrigable portions thereof sub- 

stantially reclaimed. | 
-_-Tn both the cases mentioned, the high and rocky land that had not 
been irrigated were portions of legal subdivisions of forty acres each, 
the remainder of which had been reclaimed. | 

The case at bar is, however, similar to that of William H. Holland 
(6 L. D., 38). The entryman in the case cited failed to irrigate two of 
the forties embraced in his entry, they being high and rocky. The De- 
partment held that as these forties “have not been irrigated at all,” 
they ‘“‘can not be included in the entry.” 

Upon the other point appealed from, your decision is also affirmed in 
requiring additional proof, showing a satisfactory reclamation of the 
Jand by such means as will give reasonable promise of permanence. It 
must. be qualified, however, so far as it insists upon an actual raising of 
crops as an absolute condition or evidence of reclamation. See George 
Ramsey (5 L. D., 120); Charles H. Schick (ibidem, 151). The raising of 
crop is not made by the law a necessary fact; the reclamation may be 
established without it; yet, as the object of reclamation is to raise 
crops—among which I would include crops of grasses that would not 
otherwise grow upon the land—it is one evidence of reclamation usually 
to be expected as an accompanying fact. When, therefore, the proof 
fails to show that any crops have been produced upon the land, it ought 
to be required of the entryman to give satisfactory and trustworthy testi- 
mony of other facts which will satisfy the mind that the reclamation has 
in fact been made. : 
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} mee 
} 3 / RIGHT OF WAY—ACT OF MARCH 3, 1875. 





. . Bs DAKOTA CENTRAL R. R. Co. v. DOWNEY. 


He 

a 'The right of way privilege conferred by the act. of March 3, 1875, does not attach on 
the filing and acceptance of the company’s articles of incorporation and proofs of 
organization, but when the line of road is definitely fixed, either by pote con- 
struction, or the filing of a map showing its definite location. 

It is not necessary for a company which has filed its articles of incorporation and 
proofs of organization, and constructed a road over unsurveyed public lands to 
file a map-of definite location in order to entitle it to the benefit of said act. 

When a railroad is constructed over unsurveyed lands, and an entry is subsequently 
allowed for land through which the road extends, the notation of the company’s | 
right on the entry papers is not required or authorized by said act. 

The patent under an entry thus allowed may properly contain a statement that itis | 
issued subject to the right of the compauy under said act. 





Secretary Vilas to Commissioner Stockslag ger, Tanwar y 22, 1889, 


I have considered the case of the Dakota Central Railroad Going 
' v. Michael J. Downey, as presented by the appeal of said company from 
the decision of your office, dated September 24, 1884, refusing to have 
notes made upon the entry papers of said Downey, in order that the 
patent when issued might contain a reservation of the company’s right 
of way, and right to the use and occupation of twenty acres for station 
_ purposes. : 
The record shows that said company, on January 19, 1881, filed in 
your office a map showing the route of its road from a point on the east 
_ line of Tp. 111 N., R. 65 W., to a point on the Missouri river, passing 
through Tp. 111 N., R..77 W., said last named township not having 
been subdivided at that time. e 

Your said decision states that said map was returned to the company 
for correction, and it was again filed in your office on May 13, 1881; 
that this Department, on January 24, 1882, approved said map, ander 
the provisions of the act of Congress, ‘approved March 3, 1875 (18 Stat., 

482), and a copy of the same was, on January 31, 1882, forwarded to the 
Jand office at Mitchell, in Dakota Territory, with instructions to mark 
upon the township plats and records the line of the road, where the lands 
had been surveyed, and thereafter to note upon all entry papers where 
the claims were initiated subsequent to the receipt of the copy of said 
approved map that the entries were allowed subject to the right of way 
of said road; that a copy of said map was received by the local land 
officers on February 5, 1882. 

The company, on April 25, 1883, filed a second map of the line of its 
road, showing its connection with the subdivision of the townships, 
which had been subdivided and the plats filed in the local office since 
the approval of the first map filed by said company; and said second 
map was approved by this Department on May 28, 1883, and a copy of 
the same, with instructions similar to those previously given, was for- 
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warded to the local land office on June 23, where it was pecetvene on June 
28, same year. 

Jt furtherappears from said decision fiat Said company on J anuary 14, 
1882, filed a plat showing the selection of a tract of twenty acres in 
township 112 N., range 77 W., for station purposes, which was ap- 
proved on May 11, and on June 9 following a copy thereof was transmit- 
ted to, and received by, the local office on June 16,1882; that the register 
and receiver were directed to file said plat, and await further instruc- 
tions, when the township shall be subdivided; that ‘on May 2, 1883, 
. the railway company filed a second plat, showing the twenty acres in 

question. . . . . to belocatedinthe NW. 4 of the NW.iof Sec. 25, 
and the E. $ of the NE. 4 of Sec. 26, 111 N., 77 W.,” which was approved 
on December 20, 1883, and a copy was sent to the local office on January 8, 
1884, with instructions to the register and receiver to note the location of 
said jand upon the proper records of said office, and that in disposing of 
the subdivisions, including the land selected, wherever the claim was 
initiated subsequent to the receipt of said approved plat of selection, the 
local land officers must write on the entry papers that the entry was 
allowed subject to the right of said company to use and occupy said 
land for station purposes. 

It is farther shown by the record that, on September 20, 1882, said 
Downey made timber culture entry, No. 10, 260,ofthe NW. 4 of Sec. 12, T. 
112” N., R. “72.” The description of the land ‘“¢in question” in the 
decision of your office does not correspond with that of the land covered 
by Downey’s said entry, the selection of the company fer station pur- 
poses being given in sections “25” and * 26” T. 111” N., R. “77” W. 
An inspection, however, of the records of your office shows that the 
township plat of survey of 111 N., R. 72 W., was filed in the local office 
on September 19, 1882; that on July 25, 1881, the company filed in your 
office a map of its constructed road from the east line of the northwest 
quarter of Sec. 24, T. 110 N., R. 51 W., 5th P. M., in said Territory, to 
the bank of the Missouri river in Sec. 32, T. 111 N., R. 79, Sth P. M. 
passing through the land in question. 

On November 22, 1881, the company filed in your office plat for sta- 
tion grounds in T. 112 N., R. 72 W., approved Jan. 30, 1882, received at 
local office Feb. 13, 1882, and on October 27, 1883, filed its plat showing 
its selection of twenty acres for station purposes, ten acres of which are 
located in the SW. 4 of the NW. 4 of Sec. 12” T, “112” N,, BR. 72” W.,, 
and ten acres in bn SE. 4 of ce NE. 4 of Sec, 11, same foweahid ad 
range. This map Hagine been aeamined and found to correspond 


-. with said map of location was approved and filed in your office. 


Said company made application to your office to have the entry papers 
corrected, so that the patent, when issued, should contain an express 
reservation of the company’s rights in the premises. This application 
was refused by your office on September 24, 1884, for the reason that 
under the provisions of said act, as construed by this Department, the 
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company ‘can only claim the benefits thereof after a map of its road 
has been approved by the Secretary of the Interior, and noted on the 
plats of the local office, and that the lands along the, line of the road 


sold prior to the approval of the map can not be affected by the provi- ae 


sions of the act.” ae 
The company, in its appeal from said decision, insists that its right: © 
attached at the time of the filing and the acceptance of the articles of - 


incorporation and due proofs of organization, on July 9, 1879, and that — a 
Downey’s entry is subject to the company’s right of way and right to 


the use of said land as station ground, as shown by said plat. 
This case involves a consideration of the act of March 3, 1875, grant- 


ing to railroads the right of way through the public lands of the United P 
States ; and the difficulty is, to determine the extent to which the fourth ~ = 


section of the act is to be applied as a qualification of or limitation upon 





the present grant contained in the first section. Itis obvious that the = 


first section is a present grant. The language used is such as has re- 
peatedly been declared by the supreme court to operate a present grant 
by Gongress. This interpretation has been applied to grants of lands" 
for right-of-way of. lands to aid in the construction of railroads, wagon. 
roads, and canals, and to the swamp land grant to the States by the 
acts of 1849 and 1850. ‘The cases of Railroad Company v. Baldwin (103 
U.S., 429), the Central Pacific Railroad Company v. Dyer (1 Sawyer, 








641), and the Central Pacific Railroad Company v. Benity (5 Sawyer, 
118), are illustrations of the application of this rule of interpretation to =: 


grants of rights-of-way to railroads. . 
But it will be noticed that there is one point of difference between 
the present grant of this act and those where a siugle grantee, as a State 
or a railroad company, is named. In this grant, not only is the land in- 
definite in location, and therefore a float—in the language sometimes 
employed with respect to grants of land to aid in the construction of © 
railroads or otherwise—but the particular corporation is indefinite and 
uncertain. In order, then, to make this grant attach, it is necessary to 
provide fixity of grantee, as well as fixity of location upon the ground. 
To determine what company shall be considered as a grantee or benefi- © 


ciary under this act, the first section provides simply that itshall be “any | e 


railroad company organized under the laws of any State or Territory 

-. +. Which shall have filed with the Secretary of the Interior a copy 
of its articles of incorporation, and due proofs of its organization under 
_ the same.” Immediately, therefore, upon the filing of these two docu- 
- ments, the company stands in the attitude of being named inthe act, 


as entitled to its benefits, so far as the granteeis concerned—I think no.” 


farther ; and that thereafter its relation is the same as that of the State, — 
or the particular rauroad company, to which, by similar acts grants of 
lands have been made for such purpose. - 

There mustremain afterwards the necessity, in order to define the sub- 
_ ject granted, to give fixity of location to the land. The samerule ought 
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to determine the time when the grant becomes attached to particular 
land, which has been declared by the supreme court in respect to other 
cases of grants of floats. The act fixes this. It declares, in the first 
section, defining this present grant, that the company has granted to 
it the right-of-way, “to the extent of one hundred feet on each side of 
the central line of said road; also the right to take from the public 
lands adjacent to the line of said road, material, earth, stone, and tim- 
ber necessary for the construction of said railroad; also ground adja- 
cent to such right-of-way for station-buildings, depots, machine-shops, 
side-tracks, turn-outs, and water-statious, not to exceed in amount 
twenty acres for each station, to the extent of one station for each 
ten miles of its road.” As to the roadway, the construction of the road 
fixes the boundaries of the grant, and fixes it by the exact rule of the 
statute.- As to the grounds for station-buildings, etc., the right is ab- 
* solute to the quantity named, for one station to each ten miles of the 
: road. (Perhaps the approval of the Department is necessary to its 
: specific definition ; but that needs not to be now decided.) This must 
' undoubtedly be the rule when the road is coustructed over unsurveyed 
lands, because then every condition necessary to the vigor of the pres- 
' ent grant is complied with. The fact that the railroad company may 
locate and construct its road upon unsurveyed lands is clearly recog- 
nized in the fourth section of the act; and the regulatious of the De- 
partment have been made to apply to such cases, and authorizes such 
construction. | | 

Tt seems to me that the fourth section of the act was written for an- 
other purpose, and for another case. It relates to the case of a rail- 
road company which desires to secure the present grant, and give to it 
fixity of location, before itsroad shall be constructed; and it is designed 
to provide a similar privilege in respect to rights of way which acts 
granting lands to aid in the construction of railroads have provided— 
namely, the privilege of giving fixity of location to the subject of the 
grant before construction of the road. Thus it begins by stating that it 


relates to the case of “any railroad company desiring to secure the 


benefit of this act.” Evidently, this language is used of a company 
which contemplates bnilding @ road, and it speaks of the filing of a pro- 
file of its road, as a thing to precede the construction. The proviso to 
this section also clearly indicates that the section was designed to relate 
to cases where the railroad company seeks to secure the definite loca- 
tion of its right-of-way before building ; and it indicates a period of five 
years within which the company, after having secured its right-of-way, 


may build; but upon failing to do it the right-of-way shall be forfeited... 


It contemplates, first, the ‘‘location” of the line of the road—authoriz- 
ing it to be done in sections of twenty miles each. This “ location” 
must mean the determination by the corporation, through its stock- 
holders or board of directors, of the projected line upon which it pur- 
poses to construct the road. That * location” must precede construc- 


? 
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tion; and i5 must also precede the filing of a profile, which is only ic 
another phrase for a map of definite location—a phrase frequently used — oe 
in acts granting lands in aid of the constraction of railroads. Then it = 


is provided that, if the location be upon surveyed lands of the United. . 
States, this profile must be filed with avd approved by the Secretary of | 





the Interior, as the center line of the road: and being filed in the office © 


-of the register of the land office of the district where the public land is 


located, it is enacted that ‘“‘ thereafter all such lands, over which such | aS 


right-of-way shall pass, shall bedisposed of subject to such right-of-way.” 
If, however, the railroad company has located its road upon unsurveyed 
lands, but not constructed it, then, within twelve months after the sur- 
vey by the United States, the profile of the road must be filed in like 
manner; and from that time the clause above quoted applies—“ land | 
over which such right-of-way shall pass, shall be disposed of subject” 
to it. It seems to me clear that the purpose of Congress in this 4th 
section was only to provide means by which railroads could define, or 
definitely locate, the right-of-way, of two hundred feet in width, with 
station ‘grounds, etc., desired for the road which was ‘to be there- 
after constructed ; and that, as in the case of other grants or “ floats,” 


the right of the grantee, in its relations to settlers onthe publiclands ~ Ss 


attached from the date of filing the map of definite location. 

But inasmuch as it is obvious that the railroad company has a perfect 
right to build upon unsurveyed lands, and that the construction of its — 
road then fixes the exact line, from which the right-of-way is to be 
measured, in cases where a road has been constructed in fact, through 
ansurveyed. land, its right is as perfect to the right-of-way defined by 
this statute, by measurement from its center line, as it is possible for it: 
to be. The grant is complete, and defined in fact. , 

It does not become necessary for a road which has secured the bene- 
fits of this act, by taking the steps which give it the attitude of being © 
named in the first section as a grantee, and by building a road through 
the public lands, whereby the subject of the grant has been defined, to 
file a map of definite location in order to entitle it to the benefits of the 
right-of-way. | 


The fourth section is designed to provide a mode by which fixity of 


location can be secured to a grantee, in anticipation of that construction | 
_by which location is defined in tbe section making the grant, and which 
shall have the effect, before the construction of the road, which the terms 


of the erant limit to “the central line of said road;” which only ooh 


means—without the fourth section—a constructed road. | 

This interpretation of the act seems to me to solve the difficulty that. 
has been suggested, and to solve it in accordance with the purpose and 
intention of Congress. Ifa road has been constructed through unsup- 
veyed Jands, every person who makes entry upon any given satAi- 
wision surveyed after the construction of the railroad, does so with - 
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notice of the fact that the railroad owns a right-of-way to the extent of 
one hundred feet in width on each side of the central line of said road. 
Any patent granted to a subdivision evolved by the survey, which 
should inelude a portion of this grant to the railroad company, must 
therefore be subject to that grant, because the grant is already perfect 
and complete. The cases in which notes are to be made on the entries 
of public lands are those of entries made before the construction of the 
road, for the purpose of excepting the grant to the railroad company, 
thus made upon the condition that the road shall be completed within | 
five years, or the grant shall be forfeited. 

If it were to be held that a railroad company has a right to build its 
road on unsurveyed land, and yet, perhaps years subsequently to the date 
of the completion and operation of the road, and the actual appropria- 
tion of the land (under the first section) for station-buildings, depots, 
machine-shops, side tracks, turn-outs, and water-stations, within the lim- 


ited quantity, that its right to the continued benefit of the ground for: 


right of way, station grounds, etc., must depend upon its filing a profile 

of its road, after the township plats of survey are deposited in the land 

office, but before any other claimant can make a timber-culture entry, 

or a homestead entry, or file a pre-emption declaratory statement, or 

other step under the laws for the acquisition of public lands, it would 

be simply to deny to the company the benefit of the first section of the 

act. It would be impossible for the campany to comply with the con- 

dition of filing a profile as quickly as individual settlers could file en- 

tries upon the land. A timber-culture entry might be filed on a quarter- 

section which would embrace the depot-grounds of a company, includ- 

ing its buildings, side tracks, etc., and it would be unreasonable, in my 

judgment, to suppose that Congress intended in said act that arailroad 

company, which had constructed its road prior to the initiation of any 

claim or right under the laws for the disposal of the public lands, should 

be compelled to purchase its improvements and right of way from the 

subsequent claimant. But since it appears that said entry was made 

after the construction of said road over the land in question and before. 
survey, it does not appear to be necessary to make any notation on the 

entry papers, nor is there any right in the company to insist upon it. 

Nor does the statute provide for any such action in such a case. But, » 
as the disposition of the land to the timber culture entryman must be in 
fact subject to the rights of the railroad company, as the nature and ex- 
tent of those rights depend upon proof of facts not required to be shown 
on the records of your office, it appears to me a case where a proper 
administration of the statute authorizes a stafement in the patent, when 
it shall be issued, that the grant 1s subject to rights acquired by the rail- 
road company under the act of March 5, 1875. 

Your decision is modified. 
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HOMESTEAD ENTRY—PRACTICE. 


LEWIS PETERSON. 


r 


The local offi ce should not allow a homestead entry to be made for land involved in a 


prior contest, pending on appeal before the Department. 
Secretary Vilas to Commissioner Stockslager, January 23, 1889. 


August 29, 1887, Lewis Peterson made application at the land office 
at Olympia (now Seattle), Washington Territory, to enter under the pro- 
visions of the homestead law, Lots 3 and 5, the SE. 4 of the SE. 4 and 
the NW. 4 of the SE. 4 of Section 32, T. 24 N., B. 1 W., and tendered 


the fees required by ine. 


The locai officers rejected the application ov the same day “for the’ 
reason that the same conflicts with the cash application of William 
Wright, under his timber land sworn statement No. 2372, made Decem. 
ber 30, 1885, and for the further reason that said tracts are in contest 


_ between said William Wright claiming said land or part thereof under 


his above timber land application, ad final proof thereunder, and Hans 
Larson, claiming said land by virtue of his pre-emption declaratory 
statement No. 10,184, which contest is now pending before tlhe Hon. 
Secretary of the Interior on appeal.” 

August 5, 1856, Wright tendered proof and payment for the land em- 
braced in his sworn statement and Larson filed a protest against the 
acceptance of the same, and at the date of your decision, the case Was: 
still pending. You held that the tracts canuot be entered until the 
contest shall have been finally disposed of. | 

After the local officers have rendered a joint report and opinion in a 


contested case and have forwarded to the Commissioner of the General 


Land Office, all the papers in the case as required by rules 51 and 52 of 
practice, Rule 53 provides that “the local officers will thereafter take 
no further action affecting the disposal of the land in contest until in- 
structed by the Commissioner.” The decision appealed from was in 
conformity with this rule, and it is affirmed. Wade v. Sweeny (6 L.D., 
234) ; eOlnNe v. Currier, (5 L. D., 368); Stroud v. De Wolf, (4 L. D., 
394), 
Herewith are returned the papers in the case. 
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MINING CLAIM—PRACTICE—-PROTESTANT—APPEAL. 
: BRIGHT ET AL. v. ELKHORN MINING Co. 


A protestant against the issuance of mineral patent who stands solely in the relation 
of amicus curie, and who alleges no interest in the result of the peeacnuon for 
patent, is not entitled to the right of appeal. 

A mineral claimant canuot ask the Department to say that a ‘protestant, who alleges 
an adverse interest, is barred by failure to properly adverse within the limited 
time, unless he establishes the facts which cause such time to begin to ran; such © 
a protestant therefore has a right to show that proper action was not taken to 
bring him within the statutory period of limitation, and to that extent only he 
is entitled to the right of appeal. 


Secretary Vilas to Commissioner Stockslager, January 25, 1889. 


This is an application for certiorari filed by A. F. Bright and T. T: 
Nicholson, praying that the record in the above case be certified to the 
Department for consideration upon their appeal from your decision of 
July 25, 1888, dismissing their protest. 

This case arises upon a protest filed by Bright and Nicholson against 
the issuance of patent to The Elkhorn Mining Company for mineral 
entry No. 1099 of the A. M. Holter Lode, Helena, Montana, said pro- 
test alleging that: 

The location of said claim was illegal, in that the boundaries were not defined by 
stakes at the corners thereof, and that the claim as surveyed aud entered embraced 
ground lawfully claimed and possessed by them as owners ofthe Sophia Lode. 

You dismissed said protest, but, subsequently, granted a rehearing, 
upon the ground of newly discovered evidence, and upon the further 
ground that the application for rehearing alleged that notice of said 
company’s application for patent and the official plat of its claim were 
not posted upon the premises during the statutory period of publica- 
tion. 

Upon said hearing the local officers found that the posting ou the 
claim was daly made, and recommended that the protest be dismissed. 

— On July 13, 1888, your office affirmed the finding of the local officers; 
dismissing the protest, and closed the case. Whereupon, the protest- 
ants filed an appeal from said decision, which yor declined to transmit, 
upon the ground that: 

A protestant who is not a party litigant and appearing merely as amicus curie has . 
no right of appeal. J decide therefore that said protestants, Bright and Nicholson, 
have no right of appeal, and decline to forward the papers, 

The question presented by this application is, whether in any case a 
protestant may be entitled to the right of appeal from the decision of 
the Commissioner of the General Land Office. 

A person protesting against the issuance of patent upon a mineral 
claim, who stands solely in the relation of amicus curic, and who al- 
leges no interest in the result of the application, can not question the . 
judgment of the land office in passing upon said application and pro- 
test, and is not entitled to the right of appeal from such decision. And 
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this is so whether the mineral claimant has or has not complied with 
the terms of the statute, because if the protestant claims no interest in 


the suit, the right of the mineral claimant will be considered solely as — 


between the claimant and the government. But where a protestant 
shows possession of an interest, either present or prospective, depend- 
‘ing upon the final determination of a protest against the issuance of 
patent to a mineral claimant, and shows that the claimant has failed to 
comply with the terms of the statute, as to the posting and publication 
of notice of his claim and application for patent, or any other failure 
to comply with the terms of the statute, whereby the limitation of the 
Statute ought not to operate against the protestant, lle is entitled to 
the right of appeal upon said protest, although no adverse claim was 
filed within the period prescribed by the statute. 
Section 2325 of the Revised Statutes provides that: 

Any person, association, or corporation authorized to locate a claim under this 
chapter, having claimed and located a piece of land for such purposes, who has, or 
have, complied with the terms of this chapter, may file in the proper land office an 
application for a patent, under oath, showing such compliance, together with a plat 
and field-notes of the élaim or claims in comniou, made by or under the direction of 
the United States surveyor general, showing accurately the boundaries of the claim 
or Claims, which shall be distinctly marked by monuments on the ground, and shall 
post a copy of such plat, together with a notice of such application for a patent, in 
@ conspicuous place on the land embraced in such plat previous to the filing of the 
application for a patent, and shall file au affidavit of at least two persons that such 
notice has been duly posted, and shall file a copy of the notice in such land office, 
shall thereupon be entitled to a patent for the laud, in the manner following 
+ +» +. . . At the expiration of the sixty days of publication, the claimant aliail 
file his affidavit, showing that the plat and notice have been posted in a conspic- 
uous place on the claim during such period of publication. Ifuo adverse claim shall 


have been filed with the register and receiver of the proper Jand office at the expira- | 


tion of the sixty days of publication, it shall be assumed that the applicantis entitled 
to apatent, npou the payment to the proper officer of tive dollars per acre, and that 
no adverse claim exists ; and thereafter no objection from third parties to the issuance 
of a patent shall be heard, except it be showu that the applicant has failed to com- 
ply with the terms of this chapter, 


The applicants in this case allege that 1 notice of the application for 
patent was not made as required by the statute; that no notice was 
given by posting on the claim, and that said notice was illegal, in that 
the boundaries of said claim were not defined by stakes, and that the 
claim as surveyed and entered embraced ground lawfully claimed by 


applicants as owners of the Sophia Lode; that they had no notice of, 


said application, and therefore no opportunity to file an adverse claim 
and to proceed i in the courts to assert their rights as adverse claimants 
under the provisions of the statute. 

These protestants show by their ‘application that they are not mere 
protestants without interest in the result of the suit, but are claimants 
who assert a present interest, and.that the application for patent em- 
braces ground lawfully claimed by them as owners of the Sophia Lode. 
They allege that notice of the application for patent and the official 


id 
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plat of the claim were not posted upon the. premises during the period 
of publication, and that protestants had no notice of such application. 
If these allegations are true, they show that protestants had no oppor- | 
tunity to file an adverse claim within the period of publication prescribed 
by the statute, and they are therefore by the very terms of the statute 
not barred from urging their objection to the issuance of patent, and to 
assert their rights as adverse claimants, no legal notice having been 
given. The statute in express terms provides that: | 

If no adverse claim shall have been filed with the register and receiver of the proper 
land office at the expiration of the sixty days of publication, it shall be assumed that 
the applicant is entitled to a patent, upon the payment to the proper officer of five 
dollars per acre, and that no adverse claim exists; and thereafter no objectiou from 
third parties to the issuance of a patent shall be heard, except it be shown that the 
applicant has failed to comply with the terms of this chapter. 

If the claimant has complied with all the terms of the statute and no 
adverse claim is filed within the prescribed period of publication of 
notice of the claim and application for patent, it will bar all persons 
from afterwards asserting an adverse claim, and no objection from third 
parties to the issuance of patent can thereafter be heard, because in the 
absence of an adverse claim filed within the period of publication, it 
will be presumed that the applicant is entitled to a patent and that no 
adverse claim exists. This presumption is conclusive, and will bar all 
persons from asserting an adverse claim after the period of publication 
prescribed by the statute. But if the mineral claimant fails to comply 
with the terms of the statute as to posting, publication of the applica- 
tion for patent, and plat showing the boundaries of the claim, or with 
any other requirement of the statute affecting the rights of adverse 
claimants, no such presumption arises and any one having a present. 
or prospective interest in the subject matter of the suit, which may be 
affected thereby, may by protest allege such failure, and also show that 
he has an interest in the result of said suit, and upon such protest he 
will be entitled to the right of appeal and to have the issues raised by 
such protest passed upon by the Department. 

Itis not pretended that the Department has jurisdiction to determine 
or pass upon controversies between adverse claimants as to the right. 
of possession of a mining claim, or upon any question as to the priority 
of such right, but it is the only tribunal having jurisdiction to pass upon 
the question whether the terms of the statute have been complied with, 
and, therefore, if itis shown that an applicant for patent has failed to _ 
comply with the terms of the act governing the disposal of mining claims, 
the Department may require the claimant to make full compliance with 
the terms of the statute, and to make new publication of uotice of claim 
and application for patent, so that during the period of publication made 
in terms of the statute an adverse claimant may file notice of his claim 
and commence proceedings in the courts to determine the right of pos- 
session, as provided for by section 2326 of the Revised Statutes. The | 
mineral claimant cannot ask the Department to say that the protestant 
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- is barred by failure to properly adverse within the limited time, unless — 
he establishes the facts which cause the time to begin to run; ; and since 
‘that serious consequence results to the protestant upon proot of such 
~ facts, he has an interest and.a right to show: that the. steps were not. 
taken to set the statutory period of limitation in motion against him» 
To that extent, he is involved, and only to that extent lias he the right 
of appeal. 
‘This is not in conflict with the rulings of the Department but on the 

coutrary this principle has been recognized by its rulings. Itis true 

that in the case of McGarrahan v. New Tdria Mining Co. (3 L. D., 422), 
_ the Department held that “ the plaintiff having filed no adverse claim 
during the period of publication must be regarded as a protestant, and 
‘therefore not entitled to the right of appeal.” But in this case, the pro- 
testant merely alleged that the claim in controversy conflicted with a 
prior claim of protestant, but did not allege any failure on the part of 
¢laimant to comply with the terms of the statute. 
In the ease of Bodie Tunnel and Mining Co. v. Bechtel Consolidated 
Mining Co. ef al. (L L. D., 584), Secretary Kirkwood said: 

I desire to say that while I am of opinion that controversies between adverse min- 

ing claimants cannot be heard and determined before this Department, I am never- 
_ theless of the opinion that where, under the last clause of section 2325, third parties 
present evidence by affidavits, etc., to show that an applicant has failed to comply 
with the mining statutes, if the auitienee is of such character as to entitle it to credit, 
and if the allegations are such as, if proven in regular proceedings, would show that 
_ the law has not been complied with, that patent under the law ought not to be is- 
- sued, or that you have no jurisdiction to issue the patent, then if is your duty to 
_ order an investigation as between the po verimienk and the applicant, asin similar 
cases of agricultural entries, 
. The case of Branagan et al..v. Dulaney (2 L. D., 744) came before the 

Department upon the appeal of Dulaney from the action of your office 
holding for cancellation the entry of Dulaney to the Hidden Treasure 
lode claim upon the protest of Branagan and others against the issuance 
of patent to said claim. Dulaney, after due publication of notice and 
application, applied for a patent for said claim, to which Branagan and 
others filed protest, alleging that they were tie owners of several claims 
‘ with which the Hidden Treasure claim conflicted, and that Dulaney had 
failed to make the requisite annual expenditure thereon, and other 
_ harges of failure to comply with the law. A hearing was ordered by 
_ the Commissioner to determine these charges. TheCommissioner found 
adversely to the mineral claimants and held said eutry for cancellation. 
From this decision Dulaney appealed, and the Department considered 
upon said appeal all the issues raised by said protest, except as to the 


. question of the possessory right of the parties to the controversy. In 


_ passing upon said case, Secretary Teller said : 


These protestants should have adversed the Hidden Treasure, but they merely pro- 
stested. Having failed to file an adverse claim aud institute suit as provided by the 
Statute (esotion 2325-26, Revised Statutes) they must be regarded as protestants, 
shaving no rights to be considered by the Departnient. 
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It is evident that the Department did not intend by this expression 
to hold that the protestants in this case could not have come before the 
Department on appeal, if the decision of the Commissioner had been 
adverse to them, but merely to hold that the Department had no juris- 
diction to pass upon the rights of adverse claimants as to the right of 
possession, because, quoting from the departmental decision in the case 
of The Bodie Tunnel, he says: | | 

Numerous affidavits, hereinbefore referred to, show that uo work has been performed 
either by Dulaney or by any one in his behalf upon the claim embraced in survey No, 
2045 that whatever expenditures have been made by Dulaney were upon workings 
upon ground lying south of the Saco claim, but not upon the premises for which 
patent is songht. ‘lle entry was properly canceled, because it included that portion 
of the lode found by the court to be the property of the Saco claimants, and because 
the lode is not within the original location. If Dulaney is still in possession of the 
lode found to be his, he can relocate the same under the provisions of the statute and 

'. renew his application, when all parties claiming adversely to him will have an oppor- 
tunity to assert their claim in the proper tribunal. 

The Secretary did not pass upon the adverse claims as to priority and 
right of possession, but by canceling the entry, he placed it in the power 
of any adverse claimant to assert his claim, if it should be relocated 
under the terms of the statute. 

Therefore a protestant who alleges an interest adverse to a mining 
claimant, and further alleges a failure on the part of said claimant to 
comply with the mining laws, is not a mere friend of the court, but @ 
protestant, acting in his own interest, and asking the judgment of the 
Department upon the question raised by his protest, that the mineral 
claimant may be required to comply with the law, and thus enable the 
protestant to assert his claim in the proper tribunal.- A protestant of 
this character is entitled to the right of appeal. 

You will therefore certify the record to the Department, that the is- 
sues made by said protest may be considered. 
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ey! SCHOOL ILANDS—ACT OF MAY 20, 1826. 
] a | STATE OF LOUISIANA. 


| 4 Finder the act of May 20, 1626, the State is not entitled to make selections on account 
: of school sections in place, but covered by private grants. 
‘* Radiating” sections, and other irregnlar surveys, however are contemplated by said 
act, and selections therefor, from lands legally liable thereto, may be allowed. 
The State may select double minimum lands in lieu of double minimum lands lost, 
whether in place, or by reason of the fractional character of the township; but 
double minimum land may not be taken in lieu of single minimum logs. 


Secretary Vilas to Commissioner Stockslager, January 25, 1889. 


I have considered the appeal of the State of Louisiana from your office 
decision of October 13, 1887, rejecting alist of school indemnity selections 
made by that State under the act of May 20, 1826. 


tone 
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The list is large, covering 22,695. Ay acres in townships 1, 2 and Oa Nis 
R. 2 W., and in township 2 N., R. 3 W., New Orleans land districé, aud 
the selections are all based upon alleged deficiencies of school lands 
such as are contemplated in said act, existing in forty-four townships 
lying in the southeastern district of Louisiana, west of the Mississippi; 
the cause of deficiency alleged, except in a few instances, being that | 
there existed in the townships named ‘no regular section sixteen.” 
The exceptions above referred to are a few tracts alleged to have been 
regular but covered by private grant, and a few townships regular in 
survey but fractional to such an extent that section sixteen was want- 
ing in whole or in. part. : 

You reject the whole list, giving the following reasons: 

The deficiencies are caused by the sixteenth section being “radiating sections,” | 
not in place according to the regular method of surveying and platting townships 
and numbering sections therein—or by the same being covered in whole or in part by 
private claims. Many of the bases of selections are within the granted limits of the 
New Orleans Pacific R. R., but the State has not lost double minimum lauds in the 
townships beeause the sixteenth sections are either not such sections as are meant by 
the grant of the sixteenth section for schools, or were covered by private grants at 
the date of the railroad grant, and therefore, were not enhanced in price by the act 
making the latter. ee of California v. Smith, 5 L. D., 543; ex parte State of Min- 

nesota, 14 C. L. O., 118). : 

At the time of the Louisiana purchase, April 30, 1803, the system 
of land surveys in that territory was not the system then and now used 
for subdividing the public lands, but was the French system of which 


the arpen containing a little more than three-fourths of an acre was the. 


unit of measurement. Most of the lands settled upon and cultivated 
fronted upon rivers, bayous and other water courses. ~ 

Upon taking possession of the territory Congress enacted laws con- 
firming to the inhabitants their titles to lands held under French or 
Spanish laws, and in the same act March 27, 1804 (2 Stat., 303), pro- 
vided that the President might direct the remainder of the lands to be- 
“surveyed and divided, as nearly as the nature of the country will ad- 
mit, in the same manner and under the same regulations as is provided 
by law, in relation to the lands of the United States northwest of the- 
river Ohio.” 

By reason of a large portion of the land in said State being an aillu- 


' Vial formation, the lands high enough for residence as being reasonably 
Tree from overflow, lie next to the water courses, and to facilitate the- 


_ improvement of the “back lands”, Congress by act of February 15, 


1811 (2 Stat., 617), gave to the owners of river frontage a preiereies 
right to purchase an equal quautity of such “back lands” contiguous. 
to their original claims, and authorized a system of surveys into sub- 
divisions irregular as to size and shape, in order that an equitable di-. 
vision of them might be made among the owners of river fronts. 

By act of April 21, 1806 (2 Stat., 391) it was provided that section 
‘“‘number sixteen” should be dascrvell in each township for the support. 


—+ Of schools within the same, 
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On March 3, 1811 (2 Stat., 662), Congress enacted that in surveying 
and dividing such of the public lands of said Territory “as are adjacent 
to any river, lake, creek, bayou, or water course,” the deputy surveyor 
“‘ should vary the mode heretofore prescribed by law, so far as relates 
to the contents of the tracts, and to the angles and boundary lines, and 
to lay out the same in tracts as far as practicable, of fifty-eight poles in 
front and four hundred and sixty-five poles in depth, of such shape and 
bounded by such lines as the nature of the country will render prac- 
ticable and most convenient. 

The sections called “1adiating” in your said decision, are doubtless 
made in accordance with the above act. 

No part of these irregular and radiating surveys was reserved from 
sale for school purposes in the acts providing for sale of such lands, 
and it is evident that Congress did not consider such irregular sub-di. 
visions as included in the reservation and grant for school purposes. 

On May 20, 1826, (4 Stat., 179) an act was passed by Congress for the 
purpose of equalizing or equitably adjusting this; which act is as fol- 
lows :— | 

That to make provision for the support of schools, in all townships or fractional 
townships, fur which no land has been heretofore appropriated for that use in those 
States in which section number sixteen, or other land equivalent thereto, is by law 
directed to be reserved for the support of schools, in each township, there shall be re- 
served and appropriated, for the use of schools, in each entire township, or fractional 
township, for which no and has been heretofore appropriated or granted for that pur- 
pose, the following quantities of land, to wit: for each township or fractional town- 
ship containing a greater quantity of land than three-quarters of an entire township, 
one section ; for a fractional township containing a greater quantity of land than one- 
half and not more than three-quarters of a township, three-quarters of a section ; for 
a fractional township containing a greater quantity of land than one-quarter and not 
more than half a township, one-half section; and for a fractional township contain- 
ing a greater quantity of land than one entire section and not more than a quarter of 
a township, one-quarter section of land. 

Section 2. And be it further enacted, That the aforesaid tracts of land shall be selected 
by the Secretary of the Treasury, out of any unappropriated public land within the 
land district where the township for which any tract is selected may be situated ; 
and when s0 selected, shall be held by the same tenure, and upon the same terms, for 
the support of scbools, in such township, assection number sixteen is, or may be held, 
in the State where such township shall be situated. 

This act was an original grant and not at all an indemnity act in such 
@ sense as to make it necessary that there should actually be any loss 
of section number sixteen in place, in order to give the State a right to 
select, ard it applied equally to all the States which were prior to May 
20, 1826, admitted to the Union, and in which section sixteen or land 
equivalent thereto had been reserved for the support of schools and 
there was no further legislation necessary to carry it into effect as sec 
tion two of the act provided that the officers of the government should 
make the selection. 

States which have been admitted into the Union since the passage of 
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said act acquire their school and indemnity school lands, by other and 
different statutes, such as Congress at the time deemed best, but in 
most of the indemnity acts reference is made to the act of May 20, 1826, 
and the amount of land to be selected for loss of section sixteen in frac- 
tional townships is fixed the same in quantity as provided in said act. 

On account of the peculiarity. of the surveys made in many parts of 
Louisiana and in the act of March 3,13811, that State became entitled to 
more land perhaps than any other under said act of 1826. 

That the original construction of the act required that the selections 
should be made by the government and not by the State appears from 
various circulars issued to carry said act into effect. . 

The first of these was dated May 24, 1826, and was directed to the 
local officers in States affected by said act, calling their attention to the 
said act of May 20th, and ordered them to make such selections before 
the public sales advertised should come off, and make report of their 
doings. (See Pablic Lands, Laws, eens and Opinions, Vol. 2, . z 
p..395), | | ee 

On October 5, 1826 [9], (Public Lands, id., 420) asecond circular was. 
issued to the local officers at Opelousas and other points in Louisiana ; 
and in this they were directed to select and reserve lands under said act 
in lieu of section sixteen, which might be covered by a private claim 
grant or donation, as well as where section sixteen, had beenomitted by = «= 
reason of the irregular character of the surveys, and directed said offi- ace 
cers to distinguish in their reports, 1st., The lands selected because of Wee 
irregular surveys; 2nd., Those selected in townships where section six- 
teen, has been covered by private claims; 3rd., Those selected in those 
townships where sixteen, contains Jess than six hundred and forty acres 
of land. 

On August 30, 1832, (2, id., 466), another circular was sent out to the 
local officers in States affected by the act of May 20, 1826, and in this it 

4 was said—“ The Secretary of the Treasury directs that you bear in mind 

| that no selections are contemplated to be made in those cases where 
section sixteen, is entirely or partially interfered with by private con- 
firmed claims or donations,” and in the same circular certain rules are 
promulgated for the government of the local officers in making school 
selections under the said act, among which are the following :—- 





First, Where lands have not been offered at public sale, the selections are to be 
made prior to the sale. The school committees, trustees or other authority having 
official cognizance over the school lauds, may be permitted to recommend the selec- 
tions. To enable them to do so, it may be proper that you give public notice to 
those authorities, that, on or prior to a certain day, which you will appoint, recom- 
mendations will be received from them of school selections for certain EE D Ey 
which townshipsit will be necessary specially to designate in your notice. 

If the school authorities should failto make any acon mcadations, you will report 
yceur own selections. 


16184—voL 8——9 
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Second, The quantity of school land selected for a township is to be located within 
the limits of such township, provided a sufficient quantity of good land exists therein. 


Third, Where a portion of section sixteen, exists in a township, the balance of 
the quantity to which the township is entitled under the act of May 20, 1826, is to be 
selected. 

Further rules are given, and in rule six, they were directed eaiete: 
in pencil, on the tract books and township plat the lands recommended 
and that as soon as notified of the approval thereof they should make 


such entries in ink. 
Again on December 16, 1832, the local officers in Opelousas and other 


points in Lousiana, were directed by circular (id., 472,) in regard to 
making such selections in townships surveyed in radiating sections or 
lots under aet of March 3, 1811. 

The selections in the list presented by the State are alleged in the 
caption to be of lands to which the State is entitled under the act of 
May 20, 1826. In said list I find however, a few marked as based upon 
section sixteen in place but covered by a private grant. In the latter 


. cases I am of the opinion that the selections can not be allowed as it 


appears that from the passage of the law it has been construed that it 
was not contemplated in said act to permit selections on account of sec- 
tionssixteen in place, but covered by private grants. Radiating sections 
and other irregular surveys, however, are contemplated and selections 
therefor should be allowed as provided in said act in all cases wherein - 
it appears from the records in your office that the same has not hereto- 
fore been done, provided always that they be made out of lands legally 
liable to be selected for such purpose. 

The selections made by the State in the case at bar, appear to be all 
within the granted limits of the New Orleans Pacific R. R., and more 
than half of the forty-four townships on account of which said selections 
are based, are also within said limits and in your decision you first con- 


- elude that the radiating sections not being in place according to the 


regular method of surveying and platting townships are not such sec- 
tions as are meant by the grant of the sixteenth section. 

In this conclusion I cannot coneur. It has been the uniform prac. 
tice to allow the selection of double minimum lands in lieu of double 
minimum lands lost, whether in place or by reason of the townships be- 
ing so fractional as to leave out the school sections in whole or in part. 
' The selections, therefore, should be allowed in so far as they are made 
on account of townships also within the double minimum limits, but all 
of such selections made on account of townships outside of such limits 
ust, under the rule in California v. Smith (5 L.D., 543), be rejected and 
the State must select such lands outside of the double minimum limits. 

Your said decision is accordingly modified to correspond with the 
above. 
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HOMESTEAD—SECOND ENTRY. 
CHARLES WOLTERS. 


. The right to make a second entry accorded, where the first, for equitable reasons, was 
relinquished in good faith on discovering that the laud embraced therein was cov- 
ered by the settlement right of a prior pre-emptor, who, on account of poverty, 
had been unable to submit his final proof within the statutory period. 


Secretary Vilas to Commissioner Stockslager, January 25, 1889. 





{ have considered the appeal of Charles Woiters from your office de- | ; 


cision of October 20, 1886, refusing to cancel his homestead entry—No. 
5121—Spokane Falls and. district, Washington Territory, without pre)- 
adice to his right to make asecond homestead entry. 

a 21, 1886, Wolters made homestead entry for the N. 4 of the 
NW. 4 the SW. 4 of the NW. fand lut 2 of section 10, T.25 N., R. 25 E. 

It a eats that Jared B, Michael filed pre-emption declaratory state- 
ment for the W. 4 of the NW. 4, the NE. 4o0f the NW. dand lot 2 sec- 
tion 10, T. 25 N., R 25 E., December 15 1881, alleging settlement the 
Same day. 

Soon atter he made his entry Wolters learned that the tract was oc- 
cupied by Michael who, because of extreme poverty had been unable to 
carry his filing into entry within the time allowed under the pre-emp- - 
tion law. On June 7, 1886, about two weeks after his entry was made, . 
Wolters filed a relinquishment thereof accompanied by an application 
that he be allowed to make an entry for the S. 4 of the SE. 4 of said 
section 10, The reason for the relinquishment is given by Wolters in 
his affidavit as follows: . 


That after having made said entry he discovered that said land had loug been set- 
tled upon by one Michaels who had at one time filed a pre-emption on said land, but 
had been, by reason of extreme poverty, unable to prove up and pay for said land ; 
that said Wolters is unwilling to take from said Michaels the only means of pasion: 7 
ance of himself and family. That on this account he has this day relinquished to 
the United States all his right to said land: That having lost his homestead right by 
reason of said entry he now prays that said right may be restored to him and that 
entry fees for said land and the amount paid for excess by him be refunded. That 
he may be allowed to file on the S. 4 of the SE. 4, Section 10, T. 28 N., R. 44 E. 


In transmitting the application the register says: 


Knowing the circumstances in this case, and that Michaels is a mau for whom much 
allowance should be made, and knowing also that Wolters has acted in good faith 
and with commendable justice and charity I ‘earnestly commend the enclosed appli. 
cation to your favorable consideration. , 


October 20, 1886, you rejected Wolters’ application and held that 
“his existing entry will be allowed to stand subject to a compliance 
with the homestead laws, and any right Michael may have by reason of 
his filing and alleged settlement.” 

Ido not concur in your decision. Notwithstanding that the pre- 

_ €mption claimant’s failure to prove up within the time prescribed by 
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law left the land subject to filing or entry by the next settler in the or- 
der of time, yet, as repeatedly decided, the government may allow such 
pre-emptor to prove and pay at any later time. And notwithstanding 
Wolters might have intervened to abridge this opportunity if he had 
followed up his entry by settlement and that Michael had no valid ad- 
verse Claim that would have prevented Wolters securing the land by 
virtue of his homestead entry, yet there is no rule of law which stands 
against the better rule of human kindness which Wolters followed in 
this case. He was not obliged in the first instance to have located his 
homestead entry on this tract, and would not have done so if he had 
~ Jearned the facts which subsequently came to his knowledge in regard 
to Michael’s circumstances. He made application to retract from the 
step which would thus destroy the poor settler’s chance, immediately, 
as he did it in face of the risk that he might forfeit his own homestead 
right. To impose such a rule, under such a showing, nothing less than 
an unbending statute should be necessary. The rule which limits to 
one homestead entry is based upon a view of the statute which I follow 
only because it bas beeu long maintained in the Department and Land 
Office and has some public considerations in support of the general 
policy; butit has been vepeatedly engrafted with exceptions where jus- 
tice required exception. Indeed, if underlying principle be sought for 
the exceptions made, none other can be fairly stated. Nor, would one 
be found where justice seemed more cogently to demand exception than 
in this instance. There appears no doubt of the truth of the alleged 
occasion for relinquishment, and it would be a reproach to the govern- 
ment and the administration of the law if it enforced ‘a forfeiture on 
this homestead seeker for a course of kindness which does him honor 
in the heart of every just man; the shame and the credit being of like 
degree and measured by adverse but equal scale. The application of 
Wolters to have his homestead entry canceled and to be allowed to 
enter another tract under the homestead law is granted, and your de- 
cision reversed. 


PRE-EMPTION ENTRY—SECTION 2260, R. S. 


FREDERICK KISTLER. 


A pre-emptor who, prior to settlement or filing, had in good faith sold that portion of 
his homestead which embraced his improvements and that part of the land on 
which he formerly resided, is not within the second inhibition of section 2260 of 
the Revised Statutes. | 


Secretary Vilas to Commissioner Stockslager, January 25, 1889. 


On June], 1885, Frederick Kistler made final homestead entry for the 
NE. 4 of NW. 4, the N. 4 of NE. 4, Sec. 20, and NW. 4 of NW. 4, dec. 
21, T.6 N., BR. 26 W., McCook, Nebraska. 
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On June 11, 1885, he filed declaratory statement, alleging settlement 
the day before, upon the N. 4 of SW. 4, N. 4 of SEH. 4, Sec. 17, in the 
same town and range. 

The proof submitted at the local office February 11, 1887, in support 
of said filing, shows that the claimant’s improvements, worth about four 
hundred dollars, consisted of a house, fifteen by twenty feet, a stable 
and other out-buildings, twenty acres broken, and three-quarters of a 
ile of wire fence; that he has raised crops one season, and that, with the 
_ exception of a few days in December, 1885, and about a month in No- 
vember and December, 1886, his residence upon the land was contin- 
nous. | 

This proof was rejected by the local office, for the stated reason that 
the claimant had moved from the land embraced in his said homestead 
entry tothe tracts for which he seeks to make pre-emption proof. 

From the statement of your office, it appears that the local office as- 
certained this fact by questioning the claimant subsequently. 

Upon appeal by the claimant, your office, by decision of March 21, 
1887, sustains the action below. On September 9, 18388, the Depart- 
ment considered the claimant’s appeal from your said decision. The 
record transmitted with this appeal contained the claimant’s affidavit, 
dated August 14, 1888, setting out new matter. The case was there- 
upon remanded to your office for further consideration. 

By decision of October 2, 1888, your office adhered to its former rul- 
ing. By letter, dated December 15, 1888, counsel for the claimant re- 
- quested that the papers in the case be “returned to the Honorable Sec- 
retary for his decision.” 

In compliance with this request, your office, by letter of December 
28, 1888, transmitted the papers, and the case has been considered. 

In. his supplemental affidavit, the claimant avers that upon making 
proof for the homestead entry mentioned, he visited his brother at Hast- 
ings, Nebraska; that prior to filing his said declaratory statement, 4. ¢., 
on June 8, 1885, being in need of money, he sold to his brother the larger 
portion of his homestead, to wit: the N. 4 of NE. 4, NH. 4 of NW. 4; 
Sec. 20, T. 6 N., R. 26 W.; that his residence and improvements were 
situated upon the land so sold, and that he did not in any sense remove 
from land of his own to make settlement upon the tract in question. He 
further stated, that he supposed these matters had been presented by 
his attorney with his proof; that he believes his said attorney to have 
acted in bad faith, and that he isa German and does not understand the 
Huglish language. 

The county clerk and ex-officio recorder of Frontier county, in which 
the land is situated, certifies that the records of his office show that the 
claimant made warranty deed on June 8, 1885, to Jacob D. Kistler, for 
the N 4 of NE. 4 and NE. 4 of NW. 4 of said section 20. 

I can not concur with the conclusion reached by your office. The 
statute declares that “no person, who quits or abandons his residence 
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on his own land to reside on the public land in the same State or Terri- 
tory,” shall acquire any right of pre-emption. | 

This record shows that before he had made settlement, or filed his 
declaratory statement, the claimant had sold that part of his homestead 
whereon his improvements were located and where he had previously 
resided. His residence upon his homestead, therefore, ceased when he 
conveyed the legal subdivisions, which contained the bouse in which he 
had actually lived, as well as all hisimprovements. It therefore can not 
be held that, when subsequently to such sale, he settled upon and filed 
for the land embraced in his pre-emption, that the claimant had aban- 
doned a residence “on lis own land.” 

There appears nothing to impeach the bona fides of the sale and con- 
veyance, nor to justify the suspicion, much less belief, that the convey- 
ance was in fact in trust for the grantors benefit and designed only to 
colorably transfer title to avoid the limitation of the pre-emption law. 
This distinguishes this case from some others where the facts warranted 
such a conclusion and the statute has been held applicable. | 

It appearing from the record that the claimant has complied with the 
pre-emption law, in the matter of residence and improvements, his proof 
should be accepted and his entry allowed. Your decision is accordingly 
reversed. | ! 


ey 


STATE OF LOUISIANA v. McDonoGH & Co. ET AL. 


Motion for review of the departmental decision rendered January 6, 
1888 (6 L. D., 473), denied by Secretary Vilas, January 25, 1889. 


REPAYMENT—GRADUATION ENTRY—RES JUDICATA. 


A. T, LAMPHERE. 


Repayment cannot be allowed to one who, as assignee under a graduation entry, made 
cash payment for the land in lieu of the required proof of settlement and culti- 
vation. 
A decision of the General Land Uffice, denying the right of repayment, unappealed 
from, and acquiesced in for a long term of years, will not be re-opened, in the 
absence of any additional or newly discovered evidence. 


Secretary Vilas to Commissioner Stockslager, January 26, 1889. 


On December 14, 1857, one David D. Miller, entered at Warsaw, Mis- 
souri, under the graduation act of August 4, 1854, (10 Stat., 574), the 
S. $ of section 11, T. 40, R.17, containing three hundred and twenty 
acres, at twenty-five cents per acre, per certificate No. 53957, November 
1, 1859. : | 

In his affidavit of November 10, 1857, required by the third section 
of the said act, he deposed “TI enter the same (meaning the said land) 
for my own use for actual settlement and cultivation.” 
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On April 13, 1860, your office according to the practice then in vogue, 

transmitted a patent for the said land, David D. Miller, named therein 
patentee, together with forty-nine other patents prepared under the same 
act, covering various tracts of land, to the register of the land office at 
«e Warsaw, Missouri, with the following instructions: 
Before delivering these patents you will require the purchasers within one year 
from the date of the reception of the patents at your office, to file proof of bona fide 
actual settlement and cultivation. You will be careful to see that the proof shuws 
not settlement for. so brief a time as would indicate nothing more than a mere formal; 
not substantial, compliance with the law, but such a substantive one by continued de 
facto settlement and cultivation as to meet the requiremeuts of the law and only in 
such cases in which such proof shall be filed are you authorized to deliver the pat- 
ents. 


The proof of. actual settlement and enltivation of the land by the pur- 
chaser required by the said instructions, is in conformity with the de- 
cision September 18, 1855, of my predecessor Hon. R. M’Cielland (1 
Lester, 479). See also circular of January 23, 1856, (idem, 473). 

The proof never having been filed by Miller, the patent was not de- 
livered; the supposition is that the patent was destroyed by fire when 
the office at Warsaw was burned. 

A. T. Lamphere having made application November 7, 1868, for a 
patent ov the said entry No. 53,957, your office decided by letter dated 
June 18, 1868: | 

That as preliminary to the iiamemiasion of patents or certified copy in this case, 
there must be filed in this office either proof of settlement aud cultivation or there 
must be paid to the réceiver of the Land Office at Boonville, Mo., the difference be- 
tween the price paid per acre under the graduation law and the ordinary minimum 
of $1.25 per acre. : 


In response to your said office letter no proof of settlement and culti- 
- vation was furnished but on June 11, 1869, Ared Lamphere, being iden- 
tical with A. T. Lamphere, paid to the receiver of public moneys at 
Boonville, Missouri, the sum'of three hundred and twenty-dollars, being 
the amount required in order to perfect said entry, No, 53,957, taking 
receipt No. 40,671 therefor ; on the receipt the receiver endorsed across 
its face the words “supplemental over Warsaw graduation entry No. 
53,957, per Commissioner’s letter of June 18, 1868.” 

The records do not show that Lamphere made a separate and distinct 


entry of the land in question. No certificate was issued; the returns 





all show, that the payment was made as a supplemental payment on 
entry No. 53,957. 

The money having been paid as required by your office letter of June 
18, 1868, a certified copy of the record of the patent supposed to be de- 
stroyed, as aforesaid, was sent to A. T. Lamphere, January 11, foe in 
accordance with his application of November 7, 1868. 

About seven years thereafter, on December 21, 1876, A. T. Lam- 
phere, made application to your office for the Popnient of the money 
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paid by him. His application is in the form of an affidavit. In it he 
sets out: | 


That he is the identical person to whom Boonville, Missouri, duplicate receipt No. 
40671 for the 8. 3 of section 11, in T. 40, of Range 17, dated, January 11, 1869, issued. 
Affiant further deposes and says that he has been credibly informed and verily be-s, 


lieves that the said land had previously been sold to one David D. Miller, per War- . 


saw duplicate receipt, No. 53,957, December 14, 1857. That the payment of three 
hundred and twenty dollars (#320) by him paid and for which said duplicate receipt— 
No. 40671—was issued was, as he verily believes and is credibly informed, an illegal 
and erroneous payment by him made, of which illegality he had no knowledge at the 
time the same was made. That he makes the foregoing statement with the view of 
applying for the refunding of the money thus erroneously paid. He further deposes 
and says, that he has not sold, assigned, nor in any manner encumbered the tract of 
land described in said duplicate receipt, No. 40671, so far as his title acquired by his 
purchase from the United States under said duplicate is concerned. 

By your office decision of April 18, 1877, the application of Lamphere 
was denied. Sixty days were allowed for an appeal. | 

Here the matter rested for years. OnJuly 5, 1887, one A. C. Widde- 
combe of Boonville, addressed a letter to your office, in which he asked 
a reconsideration of your said office decision of April 18, 1877, enclos- 
ing a copy of the application of Ared Lamphere to purchase the said 
land at one dollar per acre; application is dated January 11, 1869. 

Your office having considered the matter, on July 28, 1887, rendered 
a decision declining to modify your said decision of April 18, 1877. 


From this decision A. T. Lamphere by his attorney, the said Widde- | 


combe, appealed to this department. 

It is plain, that the character of the transaction between A. T. Lam- 
phere on the one part and the government on the other, is controlled by 
the determination of your office, expressed in your office letter of the 
date of June 18, 1868, in response to which Lamphere paid the said 
three hundred and twenty dollars, and for which he accepted a receipt 
clearly disclosing the fact, that such payment was “ supplemental over 
Warsaw graduation entry, No. 53,757, per commissioner’s letter of 
June 18, 1868.” The sovariment i absence of any proof of settlement 
and cultivation received no more than the proper purchase price for the 
lands, and Lamphere was aware of the facts in the case when he made 
his said payment. Presumably, he had acquired the interest of Miller 
in the lands, and the latter’s payment of twenty-five cents per acre ac- 
erued to his benefit. At any rate, Lamphere’s payment completed the 
purchase of the land, no more, and was made in response to your office 
letter of June 18, 1868, and in compliance with the conditions therein 
expressed. ieepas ment was properly refused. 

But shoald it be concluded, as it is urged on the part of pavaatieee, 

hat the patent to Miller was actually issued April 1860, and the de- 
partment precluded from further jurisdiction in the matter, still your 
offiice decision should not be disturbed. 

The decision rendered April 18, 1877, remained unquestioned for ten 
years, and now after thatinterval, the same issue is raised again by the 
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applicant, nof upon newly discovered evidence or any new or addi- 
tional facts, but solely on the allegation that your said decision was 
erroneous. Lamphere failed to appeal, he acquiesced in your office 
decision for ten years and will not now be permitted to open the case 
anew. See case State of Kansas (5 L. D., 243); also Rules 77 and 78 
of Rules of Practice. 

' Your office decision is therefore afaiviied: 


HOMESTEAD-SECON D ENTRY. 
PATRICK O’NEAL. 


A second entry allowed where the first was made in good faith for land subsequently 
held not subject thereto, and accordingly canceled on relinquishment. 


First Assistant Secretary Muldrow to Commissioner Stockslager, Jan- 
uary 30, 1889. 


I have considered the case of Patrick O’Neal on his appeal from your 
office decision of July 12, 1887, holding for cancellation his homestead 
entry No. 3679 for W. 4 SE. 4 Section 5, T. 33 S., R. 63 W., Pueblo, 
Colorado, land district. | 

Your said decision which affirms that of the local officers is based 
upon the fact that the records of your office show that claimant made — 
homestead eutry No. 1371 (Denver series) March 18, 1870, for NE. 4 of 
- the same section, and that he had Enon sxhatieted his omiestcud 
right. 

In his appeal from the decision of the loval officers claimant states 
under oath that he made entry of the NE, tof said section five in good 
faith but was shortly after informed by the register and receiver of the 
iocal office at Denver, that the Commissioner of the Land Office had 
written the said local officers that all the homestead entries and pre- 
emption filings made within the limits of the Vigil and St. Vrain grant 
were unauthorized, illegal and void, and that said Commissioner had 
directed the local officers not to permit settlers to make final proof on 
such lands, and that his said homestead entry No. 1371 was within the 
limits of said grant. That claimant further states that in the year 
1873, he and others, being satisfied by the said statement of the 
local officers that they could not obtain title to the lands upon which 
they had settled and made entry, removed from the limits of said grant, 
and claimant took a pre-emption claim in section 25, T. 33, R. 61 W., 
not within the limits of said grant, and in April, 1877, he filed a relin- 
quishment of his said entry No. 1371, 

Claimant further states that wothine but the face that he was led to 
believe his first entry void by the said statements of the local officers 
induced him to abandon the same and that when he made his entry 
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for the land now claimed, he did so in good faith believing that his 
right had been in no manner affected by his former void entry. 

It appears from the final proof submitted that claimant has lived con- 
tinuously upon the land he now claims, since 1879, has buildings worth 
more than $500 thereon, and has cultivated nearly the whole of said 
tract each year. 

The record discloses the fact that in March, 1870, your office directed 
to the local officers at Denver, a letter stating to them the following: 


Intimation having been made to this office, from a source entitled to credit, that 
you have allowed parties to file declaratory statements under the pre-emption and 
homestead laws for lands situated south of the Arkansas river, and falling within the 
Cornelio Vigil and Ceran St. Vrain private claims originaliy confirmed by Congress, 
June 21, 1860 and since amended February 25, 1869, vide U. 8. Laws, 1862-9, pages 
90 and 1-1 have to inform you that if such is the fact, your action is unauthorized 
and without validity. 


Then follows an analysis of the laws governing settlements upon the 
said grant made prior to February 25, 1869, and the indemnity to which 
the original proprietors or their grantees should be entitled on account of 
such settlement and there appears in said letter the following, viz: 

When the foregoing claims are certified according to their respective priority, 
then, and not till then, the remaining public lands which have been and are now be- 


ing surveyed under the special act of Congress approved February 25, 1869, will be 
in a condition to be disposed of according to existing laws. 


It has been the ruling of the Department that the law allows but one 
homestead privilege, and that privilege is generally exercised when a 
qualified claimant makes entry under the homestead law, and if he 
abandons his claim or fails to meet the requirements of law relative to 
homestead entries, he cannot get title to the land covered by his entry, 
and said entry will be canceled, and although in such case he has ac- 
quired no land, his rights under the homestead law are as,a general 
rule exhausted anil he can not again make entry of that or any other 
land. Stephens v. Ray (5 L. D., 133). 

But it has been held that if the first entry is canceled through no fault 
of the entryman his right is not exhausted thereby. 

In Thurlow Weed, signed January 25, 1889 (8 L. D. 100) it is said: 


If exceptions are to be allowed to the rule of but one homestead entry—and the 
exception appears to be well established doctrine and quite as supportable as the rule 
itself—they shonld be admitted whenever justice clearly requires, and no bad faith 
is shown, and the failure to discover the obstacle to the first entry is fairly excusable. 
A mistake which involves no wrong and is attributable to canses reasonably likely 
to produce it, ought rarely to forfeit the privilege of gaining one homestead when 
honestly sought in good faith by a gennine settler with a family. 


Claimant was not bound to adhere to his first entry after discovering 
that it had been pronounced illegal and void by the Land Department. 
Orlando Starkey (7 L. D., 385). 

Your said decision is accordingly reversed and his entry may be 
passed to patent. 
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CONTEST—PROCEEDINGS ON SPECIAL AGENT’S REPORT. 
GAGE v. LEMIEUX. 


It is within the discretion of the Commissioner of the General Land Office to refuse- 

' to entertain a contest, where the entry in question is under investigation by a 

special agent; and such action of the Commissioner is not the denial of a statutory 
right. 


First Assistant Secretary Muldrow to Commissioner Stockslager, February 
5, 1889. | 


I have considered tlie appeal of Frank W. Gage from the decision of 
your office, dated October 13, 1887, refusing to accept his application to. 
contest pre-emption cash entry No. 3546 of Lots 2,3 & 4, of Sec. 14, and 
Lots 3 & 4 of Sec. 13, T. 62 N., kh. 14 W., made by Timothy W. Lemieux 
at the Duluth land office in the State of Minnesota. Your office refused 
said application for the reason that the special agent’s report on the 
entry dated September 1, 1886, had been held up, awaiting the clisposi- 
tion of the two contests, which had been subsequently dismissed upon 
the application of the contestant; that, as an agent’s report was in the 
nature of a contest, your office had the right to act upon it, in preference 
to a subsequent application te contest if deemed advisable. 

In your office letter of transmittal, reference is made to letter dated 
October 13, 1887, holding said entry for cancellation, and also the can- 
cellation of said entry upon relinguishment on November 4th same year. 

Counsel for appellant insists that your office erred because, 

First, At the time the application to contest was filed, no order of the Land Office - 
touching the entry was pending, but the entry was open to and subject to contest.’ 
Second, The refusal of the application to contest is the denial of a right, to which 


contestant is entitled under the law and the rules of the Land Department. (Act of 
May 14, 1380.) ; 


The contention of counsel can not be maintained. The contestant 
under the first section of said act secures the rights of asuccessful con- 


_testant when he has contested and “ procured the cancellation of any 


pre-emption, homestead, or timber-culture entry,” and if the cancellation 
of the entry is not the result of his-action, he has no right to insist that 
he has acquired any preference right of entry. This has been the uni- 
form ruling of this Department. John Powers (1 L.D., 103); Houston 
v. Coyle (2 L. D., 58); Mitchell ». Robinson (3 L. D., 546); Krichbaum 
vo. Perry (4 L. D., 517); Gotthelf v. Swinson (5 L. D., 657); Perkins v. 
Robson (6 L. D., 828); Strout v. Yeager (7 L. D., 41); Kurtz v. Sum- 
mers (id., 46); Lundy v. Hoebel (idem., 49); Stayton v. Carroll (idem., 
198).; Campbell v. Middleton (idem., 400). | : 

The record fails to show that said Gage filed any application to enter, 


said Jand, and not having procured the cancellation of said entry, he 


has sustained no injury by the action of your ollice, of which he can 
justly complain. 7 
The decision of your offive, must be and it is hereby affirmed. 
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REPAY MENT—COAL EN TERY—SECTION 2348, KR. S. 
GERARD B. ALLEN. 


No right of repayment exists in favor of an entryman who has procured the allow- 
ance of an entry through false testimony, and a transferee under such an entry 
can have no better right than the entryman. 


A coal entry under section 2348, R. 8., voidable for illegality in that it was made for 
the benefit of another, and that coal had not been found on the land covered 
thereby, may be passed to patent for the beuefit of a transferee, in consideration 
of the price paid for the land and the fact that repayment cannot be allowed. 


Secretary Vilas to Commissioner Stockslager, January 30, 1889. 


December 15, 1885, Gerard B. Allen, the appellant, filed in your office 
his petition, under oath, for the cancellation of certain coal land entries, 
made January 15, 1883, and for the repayment to bim of the money paid 
the United States for the lands embraced therein. Said entries are as 
follows: | 

No. 23, entry of T. J. Lynch, for the SW. i of the NE. 4 of Sec. 14; 
No. 26, entry of Scace L. Maultby, for the W. 4 of the NW. 4 of Sec. 
14; No. 27, entry of John J. McClusky for the N. $ of the NE. dof Sec. 
14; No. 28, entry of James Love for the SE. 4 of the SW. 4 of Sec. 11, 
and the I. $ of the NW. 4 of Sec. 14~all in township 14 8., range, 86 
W., 6th P. M., Leadville district, Colorado. 

He, in substance, sets forth in said petition, as grounds for the relief 
asked, that, being largely engaged in the manufacture of iron in the 
city of St. Louis, Missouri, and being desirous of extending his opera- 
tions into the State of Colorado, be instructed his agent, John McCoy, 
to ascertain if suitable mines of coal and iron could be purchased in 
Gunnison county, Colorado; that upon the representations of said 
McCoy that large tracts of land in said county, containing valuable 
mines of coal could be procured from parties who had filed upon the 
same under the law providing for a preference entry of coal lands, he 
furnished McCoy money to make such purchases and McCoy paid to 
said pre-emptors (above named) the amounts (to wit, twenty dollars per 
acre) necessary to complete the entry and purchase from the United 
States of said lands (above described) together with an additional 
amount for the use and benefit of the said pre emptors, taking their 
warranty deeds to him (petitioner) and an assignment to him of the 
‘United States receiver’s receipts for the purchase moneys so paid the 
United States; that soon thereafter he employed, through an agent, 
Louis R. Fry, a large force of practical miners, at an expense of sev- 
- eral thousand dollars, to develop said lands by opening mines and 
. pbuilding ovens for coking coal thereon, and toexamine and prospect 
said lands by means of shafts and tunnels, and after a thorough exam- 
_ ination thereof, lasting through the summer of 1883, said Fry reported 
that there were no valuable mines of coal therein and that no mines of 
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coal had been opened on any of the subdivisions thereof by the said 
pre-emptors or any one else; that he (petitioner) was prevented by his. 
extensive business iuterests.at St. Louis, from visiting or making a 
personal examination of said lands, and, in making said purchases, re- 
lied upon the representations of his agent McCoy, who did not himself 
exainine said lands, but relied upon the sworn declarations of said pre- 
emptors (filed in the local land office), that they had opened valuable 
mines thereon, and that said declarations of said pre emptors were false 
and fraudulent, and that said preference entries were made with a view 
to selling the rights sought to be acquired thereunder and not for the 
purpose of purchasing said lands or working mines thereon. 7 

After the filing of said petition, your office, September 13, 1886, di- 
rected the surveyor-general to designate a competent deputy to examine 
and report on behalf of the government as to the character of said. 
lands and “the workings and development found thereon;” and an ex- 
pert surveyor, mining engineer, metallurgist and geologist having been 
appointed under said direction, examined said lands and reported, 
“that coal did not exist within the limits of said entries and that the 
tracts have no value for coal mining.” 

Your office, by letter of October 22, 1886, after examination of said 
report, concurred therein and canceled said entries, but held up for. 

further consideration the question of repayment of the money paid the 
government for said lands. Five days thereafter, October 27, 1886, 
your office sent a telegram to the local officers, recalling said letter of 
October 22, canceling said.entries, but assigning no reason therefor. 
By letter of July 15, 1887, your office denied the petition of the appel- 
lant **to cancel said entries and refund the purchase money paid there- 
on.” From this decision the present appeal is taken. 

There are several reasons which the United States might invoke to- 
cancel these entries. | 

First, upon the supposition that the statements made in regard to. 
their character are true, these are not coal lands, because they do not 
contain coal, and hence are not within the provisions of the Revised: 
Statutes telating to coal lands. 

Secondly, the several entries were all made pursuant to section 2348. 
of the Revised Statutes under claim by each of the several entrymen 
of a preference rightof entry, which, ho wever, is given by that section 
only to qualified persons or associations of persons who shall have 
‘opened aud improved . . . . . any coal mine or mines upon 
the public lands, and shall be in actual possession of the same.” The 
declaratory statement under this statute is required to be made under. 
oath and to affirm that the claimant has “located and opened a valu- 
able mine of coal” on the land, and, besides, that he has expended in 
labor and improvements on such mine a specific sum of money, with a 
description of such labor and improvements. The entrymen must 
clearly have committed perjury in these declarations if the statements 
of the petition are true. 
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Thirdly, the regulations required each claimant at the time of actual 
consummation of the purchase to make a sworn statement embracing, 
among other things, the following: 

That Iam now in the actual possession of said mines, and make the entry for my 


own use and benefit, and not directly or indirectly for the use and benefit of any other 
party. 


On the facts stated, these declarations were all faise and fraudulent 
in this particular. | 

Fourthly, the statute provides (R. 8., Sec. 2350) that, ‘only one entry” 
by the same person or association of persons is authorized. Upon 
the facts which this petitioner states, the case furnishes a clear violation 
of the spirit if not the letter of this provision, because he furnished him- 
Self the money for the payment of all the entries for his own use. 

Notwithstanding, however, that these entries might be canceled, it 
appears to me doubtful whether the claimant should be allowed to in- 
voke these illegalities or irregularities to secure such cancellation for 
his relief. The petitioner must be held to know the law and probably, 
also, the regulations, the provisions of which are very plain, and it 
¢learly appears that he participated in a part at least of the infractions 
of law and regulations above mentioned, siuce he made or knew of the 
arrangement for the action the entrymen took beforeit was taken; and 
there is indication that he knew, or is chargeable with notice, that they 
did not rightfully have a preference right of entry by having opened and 
improved coal mines on the land, because the petition states that soon 
after his purchase he employed one Louis R. Fry, a miner and geologist, 
- ~*¢to develop said lands and open mines thereon and to erect ovens for 
coking the coal,” and that said Fry at once engaged a large force of prac- 
tical miners ‘in examining the lands and prospecting the same by means. 
of shafts and tunnels;” by means of which he discovered that there was 
no coal on the land, and the necessity for which, of course, proved to 
him in the beginning that n0 mines of coal had been opened. 

To have entitled him to claim the advantage resulting from showing 
that he was imposed upon and cheated by the entrymen from reliance 
upon their affidavits that they had opened and improved a mine as is 
claimed, he should have been prompt to act, when he discovered that 
those affidavits were false. This was, of course, discovered when the 
necessity for examining and prospecting in order to find a mine was 
shown. Instead of appearing then to have been surprised by the naked 
aspect of the land and the utter want of a mine, he proceeded to expend 
a large sum of money in prospecting to discover a mine. So that the 
facts can not but raise some suspicion that he bought in the belief that, 
as these lands lay within the coal region, a mine would be found there; 
‘a belief doubtless encouraged by the entrymen, in order to secure the 
sale, and not shown to be false until the examination of the experts dis- 
covered that by glacial action the coal veins once existing upon the lands 
had been eroded, so that small and valueless pockets only remained. 
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These circumstances tend to impeach in some degree the equitable claim 
of Mr. Allen, although it would appear also to be quite certain that his 
agent was grossly imposed upon, unless he himself colluded with the 
entrymen. 

But there is another reason which renders it impossible for the De- 
partment to entertain the application, as a matter of law. The entries 
were made in the names of the four entrymen, each taking the particu- 
lar tract to which he claimed a preference right of purchase; and after 

-their entries were made, each conveyed, by deed with covenants, to Mr. 
Allen, in consideration of a purchase price paid to them beforehand, 
which embraced the amount necessary to be paid the government. 
Thus, in fact, Allen did not pay any money to the government, but to 
the entrymen; and in law he must derive his right to claim repayment 
from the United States through the deeds of the several entrymen to 
-hin. He can, therefore, have no better right than they. But itis very 
obvious that, according to familiar principles, oftentimes decided, no 
right to claim repayment exists in favor of an entryman who has pro- 
cured the allowance of the entry by a false affidavit on his own part, 
and the procurement of false affidavits in corroboration. (Joseph 

Walsh, 5 L. D., 319). - 

The statute which confers a sanisdigtion on the Department to order re: 
payment from the Treasury where entries have been erroneously allowed 
and can not be confirmed, does not authorize repayment in any such 
case, and. it necessarily follows that your decision in that respect was 
correct. Being so, I think it also follows that you were correct in refus- 
ing to cancel the entries. Undoubtedly, the government bad the option 
to cancel. these entries, which were voidable for illegality. But, inas- 
much as the price which was paid is the highest required by any law 
and can not be returned to the purchaser, as above decided, it is a fair 
obligation upon the government to leave the entries to remain and pass 
them to patent. 

There are circumstances about this case which seem to indicate that 
Mr. Allen, the transferee, was much imposed upon, and was himself, 
perhaps, quite innocent of any wrong intent. But he must be held an- 
swerable for the knowledge and the negleet of his agent, and he 
does not himself think that his agent is disloyal to him. There is an 
appeal to the grace of the governmeut in his favor, lying in the fact 
that he has paid a grossly excessive price for the land, a price based 
upon the supposition that it contained valuable mines of coal which 
has proven to be a delusive expectation. But whatever claim may rest 
apon this foundation is addressed entirely to Congress, the maker of 
the laws which limit the jurisdiction of the Deparment, and the only 
source from which the petitioner can rightfully obtain relief. 

The decisiou is affirmed. | 
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RIGHT OF PURCHASE UNDER SECTION 7, ACT OF JULY 23, 1866. 


NAPTHALY v. BREGARD ET AL. 


The right of purchase conferred by the seventh section of the act of July 23, 1866, is. 
subject to the following conditions: (1) the claimant must have purchased the 
land from Mexican grautees or assigns; (2) the purchase must have been made 
in good faith and fora valuable consideration; (3) the claimant must have 
used, improved, and continued in the actual possession of the land according to 
the lines of original purchase; and (4) no valid adverse right or title, except 
that of the United States, should exist. 


A purchaser in good faith is one who purchases in the sincere belief that he is acquir- 
ing a good title to the land purchased, and who is not chargeable with notice of 
defects in the title, which may operate to defeat it, or with knowledge that he 
purchases only aspeculative title. 


The right of purchase couferred by said section does not relate back to former claim- 
ants, but extends only to persons then holding lands which they had purchased 
in good faith, and for a valuable consideration before the rejection of the grant, 
and who had used the land so purchased, improved it and continued in the act- 
ual possession thereof within defined limits, from the time of their purchase to 


the date of the act. 


The preferred right of purchase from the government is conferred only upon one who 
has purchased from Mexican grautees or assigns a definite tract of land, or such © 
a tract asmay be defiued by the terms of the grant. The conveyance of an un- 
divided interest, in the absence of evideuce showing partitiou or actual occupa- 
tion within definite limits, will not carry with it the right of purchase. 


Secretary Vilas to Commissioner Stockslager, February 4, 1889. 


I have before me on appeal from the decision of your office, dated 
March 2, 1887, the case of Joseph Naphtaly v. L. L. Bregard and others, 
involving the question of Naphtaly’s right to purchase under section 
seven, act of July 23, 1866, some twenty-one described tracts of land in 
T.1N., and T.158., R. 2 W., M. D. M., California. 

The cawvship pines of survey for id townships were filed in the 
local office on July 30, 1878, for township one south, and on October 
5, 1878, for township one north, These plats were withdrawn October 
24, 1878, restored February 24, 1882, saspended March 9, 1882, and the 
suspension removed April 16, 1883. | 

Naphtaly filed his application to purchase August 10,1883. Mary A. 
Jones—one of the defendants herein—on Jaly 16, 1883, applied to pur- 
chase under the same act, a portion of the land included in Naphtaly’s 
application. The right to purchase is based ov an alleged Mexican 
grant to three brothers, Innocencio, Jose, and Mariano Romero. 

Naphtaly claims title under Innocencio Romero aud Mrs. Jones under 
Jose Romero. 

These applications to purchase are resisted by divers parties who as- 
sert rights under the timber-culture and settlement laws and by the 
Western Pacific Railroad Company. | 

Mary A. Jones, in additiou to claiming a right to purchase under said 
act, claims a certain part of the laud in controversy under the home- 
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stead laws. She alleges settlement in 1866 and continuous residence 


since that time on the land claimed as ahomestead. Some of the other 
defendants allege settlement in 1875, and finai certificates have been 
obtained in several cases of. soldiers additional homestead eutries. 
Some of the defendants are simply applicants to file or enter, while 
others have tendéred final proof and elaim compliance with the settle- 
ment laws and the right to final certificates. 

- The land involved is within the twenty-mile limit of the reservation 
of January 30, 1865, for the Western Pacific Railroad, and the greater . 
part of sections nine and fifteen is within the Highley survey of the 


Moraga grant. 


The local office decided that the odd sections and parts of odd sec- 
tions involved herein, and not included within said survey, belonged to 


‘the railroad; and that Naphtaly was entitled to purchase under the 


provisions of said act, the balance of the Jand described in his applica- 
tion. The decision of your office reverses the decision of the local offi- 


‘cers, rejects the applications to purchase, and leaves the questions as 


to ine rights of the Western Pacific Railroad and other claimants to 
future adjudication. 
Naphtaly, Mary A. Jones, and the heirs of John M. Jones deceased, 


have appealed. 


The application of Mary A. Jones, widow and devisee of John M. 
Jones deceased, may properly be considered in this case, as she has 
submitted evidence herein in support of her supposed right to purchase 
under said act a certain portion of said tract claimed by Naphtaly. 
The homestead claim of said Mary A. Jones, and the various claims of 
the other numerous defendants herein, are considered only so far as they 
affect the claimed right of said applicants to purchase under the act of. 
July 23,1866. So far as said various claims for different portions of 
the Jand involved, conflict with each other, they have not been and will 
not be sonsitiensa. herein. | | 

The claim of each of the applicants is based on the same alleged 
Mexican grant and are so alike in some of their essential features that 
the conclusion reached in the papa case disposes of the case of Mrs. 
Jones. . 

The seventh section of the act of July 23, 1866 (14 Stat., 218) is as” 


' follows :. 


That where persons in good faith and for a valuable cousideration, have purchased 
lands from Mexican grantees or assigns, which grants have subsequently been re- 


| jected, or where the lands so purchased have been excluded from the final survey of 


any Mexican grant, and have used, improved, aud continued in the actual possession 
of the same as according to the lines of their original purchase, and where no valid 


adverse right or title (except of the United States) exists, such peer guer may pur- 
chase the same, ete. 


Said applications were rejected by your predecessor in seca ou the 
ground, (1) That there was no grant or semblance of a grant by Gov- 


ernor Micheltorena to the Romeros as claimed, and consequently, that 


16184—-voL 8-10 











146 DECISIONS RELATING TO THE PUBLIC LANDS. 


appellants were not purchasers in good faith “from Mexican grant- 
ees or assigns.” And (2) That the act only applies to parties who pur- 
chased prior to the rejection of the supposed Mexican grant, and that as. 
Naphtaly admittedly purchased long subsequent to the final rejection of 
the Romero brothers alleged grant, he has not brought himself within 
said act. 

Appellant, Naphtaly, by his counsel, insists that your office erred in 
so deciding and claims that he has shown by the evidence in the case, 
(1) Such a grant, made in 1844 by Governor Micheltorena to the Ro. — 
meros, as is intended by the term grant as used in Said act. (2) A 
parol partition of the land so granted between the three brothers, some 
time in 1847 or 1848, and an allotment at that time of the land in con- 
troversy to Innocencio Romero. (3) The use, improvement and con- 
tinued actual possession in severalty by Innocencio Romero of the land 
so allotted to him from the time of said partition up to December 26, 
1853. 

(4) The purchase of said land—excepting such. portions as had been 
sold prior thereto—from said Iunocencio on December 26, 1853 by Do- 
mingo Pujole and Francisco Sapjurjo in good faith and for a valuable 
consideration. . 

(5) The use, improvement and continuous actual possession by said 
Pujole and Sanjurjo, of the Jand so purchased, by them, from the date 
of purchase, and according to the lines of their purchase, up to Febru- 
ary 14, 1855. 

(6) That on February 14, 1855, Pujole and Sanjurjo conveyed the same 
tract to James William Tice; that on August 18, 1855, said James 
William Tice conveyed the same to Andrew J. Tice; that on October 
14, 1859, said Andrew J. Tice conveyed same to 8S. P. Millett, aud that 
on October 17, 1860, said Millett conveyed same to the aforesaid James _ 
William Tice; and that the title remained in said James William Tice 
until long after the passage of said act of July 23, 1866—to wit, until 
April 1, 1869. And that each of said parties purchased said land in 
good faith and for a valuable consideration, and during the time they 
each held title, they each used, improved, and maintained the contina- 
ous actual possession of said tract of land according to the lines of their 
original purchase. 

Assuming the foregoing facts to be proven, the applicant Napltaly, 
claims that James William Tice had, any time between July 23, 1866, 
and April1, 1869—had said tract been subject to entry—the unques- 
tioned preference right to purchase thesame and that such right is as- 
signable. 

Naphtaly further claims that the evidence shows a complete chain of 
title from James William Tice to himself, and that he and each of the 
intermediate grantees purchased in good faith and for a valuable con- 
sideration, and that each of said grantees, during the time they respect- 
ively held title to said tract of land, used. improved, and maintained a 
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continuous actual possession of the same, and therefore that he has the 
a preference right to purchase said tract under the act of July 23, 1866. 
The documentary evidence produced in support of the Romero claim 
before the Board of Land Commissioners and the courts shows: A peti- 
tion by claimants, dated January 18,1844 to Micheltorena, then gov- 
ernor of California for a tract of land described as the sobrante of the 
three ranchos of Moraga, Pacheco, and Will, situated in what is now 
Contra Costa county, California. A direction on the margin of said pe- 
tition signed “‘Micheltorena” that the Secretary of State report, ‘ hav- 
ing first taken such steps as he may deem necessary.” A direction, - 
signed Manuel Jimeno, to the alcalde of San Jose that he summon said > 
Moraga, Pacheco and Will that they may be heard in the matter, and 
that he report; a report of the alealde dated February 1, 1844, that the 
petitioners and said land owners “ having been confronted, the latter 
said that the Senors Romero did not prejudice them in any way, but 
on the contrary that they desired them to be their neighbors . . . .. 
It has alsocometo the knowledge of this tribunal that one Francisco 
Soto claimed the tract in question somesix or seven yearsago. But in 
this time he has neither used nor cultivated. it in any way to gain any 
right thereto. Wherefore the petitioners appear to me entitled to the 
favor they ask.” A report by the Secretary of State to the governor 
dated February 4, 1844 that “‘ it would seem there is no obstacle to mak- 
ing the grant. . . if your excellency approves of it.” A direction by 
the governor (February 28, 1844,) that the land be measured in the pres- 
ence of the adjacent proprietors and the result certified “ so that it may 
be granted to the petitioners.” A second petition by the Romeros, 
dated March 21, 1844, in which it is represented that the foregoing 
order had not been executed ‘for the reason that the owners of the 
neighboring lands . . . . were absent and engaged,” and asking 

that the said grant be made “ either provisionally or in such a manner 
‘as your excellency shall deem fit.” A recommendation by the Secre. 

tary of State (Jimeno) as follows: ‘I think Y. E’s order should be 
carried into effect in regard to the measuring of the land that is claimed, et: 
and as soon as this is accomplished, with the least practicable delay, ot 
Senor Romero can present himself joined with Senor Soto, who says cee 
that he has a right to the same tract. Your Excelleney’s superior dis- 
cernu ent will determine what is best.” This recommendation is dated 
March 23, 1844, and on it appears the following: ‘Let everything be 
done agreeably to the foregoing report.” ‘+ Micheltorena.” | 

~The Mexican archives do not show that any further steps were taken. . 
in the matter by the Romeros, but parol testimony was produced in the 
prosecution of their claim before the United States courts tending: to 
show thatin fact a grant as asked had been issued to them by governor 
Micheltorena. | 

The Romero claim was presented to said Board on February 28, 1853, 

and rejected on April 17, 1855. It was subsequently rejected by the 











“ 





148 DECISIONS RELATING TO THE PUBLIC LANDS. 


United States district and circuit courts, and finally, at the December 
term, 1863, by the supreme court (Romero v. United States, 1 Wall., 
721). These decisions were all made on the ground that the supposed 
grant was never issued. 

In order to the enjoyment of the right of purchase under the act of 
1866, it is necessary that the claimants of the pre-emptive right should 
first have purchased the lands from Mexican grantees or assigns; sec- 
ondly, that such purchase should have been made both in good faith 
and for a valuable cousideration; thirdly, that they should have used, 
improved and continued in the actual possession of the saine as accord- 
ing to the lines of their original purchase; and fourthly, that no valid ad- 
verse right or title (except of the United States) should exist. 

The supreme court have determined that there was no Mexican grant 
to the Romeros, and the Commissioner, therefore, held that the Rome- 
ros were not Mexican grantees. In view, however, of the fact that this 
is a remedial act, designed for the protection of parties who supposed 
they were buying a good title from a Mexican grantee, 1 am not pre- 
pared to hold that, if the other conditions exist, this is such a case as 
would deny the right upon this ground alone. An examination of the 
report of the decision of the supreme court shows that a grant was 
claimed to exist upon the testimony of witnesses who were intelligent 
and skilful in the law and affirmed that they had seen such a giant in 
due compliance with Mexican law and usage. I ain disposed ratlier to 
place the affirmance of the Commissioner’s decision upon other grounds, 
in respect to whicir the fact finally decided by the supreme court is of 
consequence as a matter of evidence upon the question of good faith. 

It seems to me impossible to hold that at the time of the passage of © 
the act of 1866 there was any person entitled to the pre-emptive right 
as @ purchaser in good faith who had used, improved and continued in 
the actual possession of specific land as according to the lines of the 
original purchase. 

A purehaser in good faith is one who purchases in the sincere and 
fair belief that he is acquiring a good title to the Land purchased, and 
who is chargeable with no notice of defects in that title which may oper- 
ate to defeat it, and especially one who is not chargeable with knowl- 
-edge that he purchases only a speculative title. The facts of this case, 
especially when taken in connection with the final decision that there 
was no grant at all, repel the presumption that this belief could have 
been entertained by the original purchasers from Innocencio Romero. 
No conveyance had been made at the time when the petition to the 
Board of Land Commissioners for confirmation of the alleged grant was 
presented, which was on the 28th of February, 1853. The first con- 
-veyance upon which this interest is founded was by Innocencio Komero 
and wife, to Domingo Pujole and Francisco Sanjurjo. The conveyance 
from Romero and wife to these parties was made on the 26th of Devem- 
ber, 1853, ten months substantially, after the petition for confirmation 
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was presented, and it shows upon its face that the parties understood 
that they were purchasing a title which was swb judice and which was 
speculative. I quote from the deed the material parts, as follows: 


Witnesseth, That the said parties of the first part for, and in consideration of the 


sum of ($5,325) five thousand three hundred and twenty five dollars, lawful money of _ 


the United States of America, to them in hand paid by the said parties of the second 
part, . .. . .., have granted, etc., and by these presents do grant, bargain, sell, 
release, Temise and convey unto the said parties of the second part, and to their heirs 
and assigns forever, all the undivided.one-third of the lands and ranchos in said Contra 
Costa county and State aforesaid, being the said lands and rancho granted to the 
party of the first pari and his two brothers, Jose Romrro and Mariano Rowero by 


Governor Micheltorena in the year 1844, and being also the same lands and rancho” 


the claim for which is now numbered six hundred and fifty-six on the docket of the 
Board of the United States Land Commissioners appointed to ascertain and settle 
private land claims in California, reference being had to the papers and proofs on file 
in said case for a more particular description of the lands and premises hereby in- 
tended to be conveyed. 

And itis expressly understood and reserved by the parties of the first part and as- 
sented to and agreed to by the parties of the second part, that in the event that said 
lands and rancho shall hereafter be confirmed by said Board of United States Land 


Commissioners, then the said parties of the second part, their heirs and assigns shall - 


pay to the parties of the first part the further consideration of ($3,000) three thousand 
dollars. | 


_ No covenants of warranty for the title were contained in the deed. 


On the 14th of February, 1855, Pujole and Sanjurjo made a deed to | 


James William Tice which, except that the express consideration was 
eight thousand dollars instead of five thousand three hundred and 
twenty-five dollars, is in all essential particulars the same as the fore- 
going; and carries upon its face the same evidence that a speculative 
title was the subject of the transfer. 

In the technical sense of the law, the consideration was “valuable” 
because it was of money. But, as affecting the question of good faith 
it appears from the evidence that the consideration was not truly stated 
in the deed, and was very much smaller, so far as it was a considera- 


tion for the land at all. It does not disclose how much of the real con- | 


sideration was for the landed interest, but it does appear that it was 
quite insignificant. Innocencic Romero says he “sold land, cattle and 
horses.” Ignacio Sybrian says that land “together with all the caitle 
and horses” was sold. Manuel Sybrian says that Romero sold the 
‘land, cattle, horses, houses, and,everything there was upon the ranch.” 


This testimony was all introduced by the applicant Naphtaly. John A.- 


White, a witness introduced on the part of defendants, says that he 
and James M. Tice, who is shown by the evidence to have been the 


father of the said James William, were associated in business in the. 


spring of 1855, under the firm name of Tice and White; that the firm 
bought ef Purjole and Sanjarjo the Romero ranch, together with about 
one hundred head of cattle, one hundred head of horses, and sheep, and 
afew goats; that the consideration was placed nominally at eight thou- 
sand dollars, but did not in fact exceed three thousand five hundred 


















150 DECISIONS RELATING TO THE PUBLIC LANDS. 


dollars; that the stock was estimated to be worth the money paid, or 
_ perhaps a little less, and that not much value was put on the land; that 
he occupied the land for two or three days, had some trouble with James 
M. Tice and told him he could have the land, and that the land was 
conveyed to James William Tiee, who was then over twenty-one years 
ofage. There is no impeachment of the witness or contradiction of his 
testimony. At the time this purchase was made the claim had been 
nearly two years pending before the Board of Land Commissioners, 
presumably the evidence had been submitted and the risk of the result 
must have been apparent. But three days over two months passed 
when, on the 17th of April, 1855, the Board refused confirmation of the 
grant. 

Subsequent to the rejection of the grant, James William Tice con- 
veyed to Andrew J. Tice, August 8, 1855, by a deed in substantially the 
same terms as that already quoted, the nominal consideration expressed 
being eight thousand dollars. 

After that the claim was considered by the district court and the cir- 
cuit court of the United States and rejected by both. With these 
further evidences of the invalidity of the claim, the next conveyance 
was made for the consideration nominally, of one thousand dollars only, 
by Andrew J. Tice to Solomon P. Millett on the 17th ot October, 1859, 
with the reservation of one hundred and sixty acres described by metes 
and bounds on which the grantor and his family were said to reside. 

On the 13th of December, 1860, Millett for the same expressed con- 
sideration conveyed the same interest back to James William Tice. 

Finally, on the 6th of April, 1861, James William Tice conveyed the 
interest derived by his deed from Millett to Urhetta Tice, his mother, 
for the consideration of love and affection and ber better support:and 
maintenance. This appears to be the last conveyance before the pas- 
sage of the act of 1866. So far as disclosed by the proofs, whatever 
— right of purchase was given by the act of 1866 if any, it carried to 
Urhetta Tice as the then holder of this claim. 

I think it a clear interpretation of the act of 1866, that it aos re- 
lation back to any former claimants, but gave the pre-emptive right 
only to persons then holdivg lands which they had purchased in good 
faith and for a valuable consideration, before the rejection of the grant, 
and when they had used the land so purchased, improved it and con- 
. tinued in the actual possession of it within defined limits from the time 
of their purchase to the date of the act. 

It thus appears that Urhetta Tice had not purchased it for a valu- 
able consideration, technically speaking, but only for a “good” consid- 
eration; that she purchased, so far as the conveyance to her can be 
called a purchase, after the grant had been rejected by the Board of 
Land Commissioners, by the district court, and by the supreme court of 
the United States, and while the case was depending upon appeal in 
the supreme court. If the conveyance to her were for a valuable con- | 
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sideration, it could not, under thesé circumstances, be held to be also 
made in that “good faith” which the law contemplated. It had been 
from the beginning a merely speculative title, and every deed from the 
original alleged Mexican grantee had carried upon its face notice of the 
defect and of the contingency, and charged the purchaser with an ad- 
ditional payment if the contingency eventuated favorably. The con- 
- gideration paid, even in the earlier purchases, was not for the land, to 
any sensible degree, but for stock, with the privileges of a cattle range, 
which the claim of the grant afforded to the holder. 

Besides these defects, the case does not meet the third condition of 
the law. ‘That evidently contemplated the purchase of a definite tract 
of land, or at least of a tract capable of deiinition from the terms of 
the grant. This was the conveyance of the undivided interest only, 
and from the cirenmstances hereafter detailed, it is evident that there 
was nothing like definite understanding of a tract of land as conveyed, 
or which the parties could possess, according to the lines of their original 
purchase.” Accordingly, it is manifest from the testimony and history 
of the case that there was no such thing as a well defined tract of land 
which the parties could claim to have been fairly conveyed as upon @ 
perfect title; and it appears from the various claims which have been 
established upon this land that there was no such thing as an exclusive 
possession, according ‘to the lines of an original grant. The posses- 
- gion appears to have been doubtful and contested, to a greater or less 
degree, and especially the boundaries were indefinite and uncertain. 

The evidence shows that the alleged Romero grant had no known or 
fixed boundaries, and that the quantity of land included therein was 
necessarily indefinite. What the sobrante or surplus claimed might 
prove to be could only be determined by a survey of the ranchos named 
in the Romero petition, and by having their boundary lines definitely 
fixed, and no such survey or fixing of lines appears to have been made 
under Mexican authority, nor nnatil the grants for said ranchos were 
finally confirmed by the United States government. Innocencio Ro- 
mero claimed that the grant was for from four and a half to five leagues 
of land, and that from a league and a half to two leagues of the granted 
jands were allotted to him in severalty by his brothers at the time of 
the alleged partition in 1847 or 1848, This wonld’make from about six 
thousand toabout eight thousand acresallotted to Innovencio Romero in 
and by said partition. Naphtaly says he bought about three thousand 
acres of this alleged allotment. The deed to Domingo Pujole and 
Sanjurjo as we have seen, was for an undivided third interest in the 
lands alleged to have been granted to the Romero brothers, and Inno- 
cencio says it conveyed the same land allotted to him “ excent some 
small parcels within the exterior lines which I had sold to others before.” 
The subsequent intervening conveyances down to and including the 
conveyance to Naphtaly are for an undivided one-third interest in the 
Romero grant, and under the theory that the deed to Pujole and San- 
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jurjo vested the entire title of Innocencio to lands held in severalty by 
him, each of the subsequent purchasers took the same quantity aud by 
the same lines as the original purchasers. They would, therefore, to 
bring themselves within the statute, be required to show use, occupa- 
tion, and the continued actual possession of the land so conveyed ac- 
cording to the lines of Pujole and Sanjurjo’s purchase. This the evi- 
dence does not show. Naphtaly says be claims probably two or three 
thousand acres; that lis purchase ineluded three hundred and fifty- 
seven acres of the San Ramon, and that the houses, barns, and build- 
ings are on the San Ramon grant. The San Ramon, it appears from 
the evidence, was a confirmed Mexican grant, lying on the east and 
northeast of the land in controversy, for which a patent issued April 7, 
1866. | | 

It appears iu evidence also that the west line of the tract claimed to 
have been puichased by Pujole and Sanjurjo has been moved in and 
further east than it was at the date ot said purchase. How far this line 
has been moved in since that time does not appear, but one of Naph- 
taly’s witnesses says that the land claimed by him is a great deal less 
than the Tices (who purchased in February 1855) took possession of. 

The evidence taken altogether clearly shows that possession of the 
land elaimed to have been conveyed to Pujole and Sanjurjo, and from 
them through intermediate conveyances to Naphtaly, has not been con- 
tinuorsly maintained by him and his immediate and more remote 
grantors, according to the lines of the Pujole and Sanjnrjo purchase as 
such lines are claimed to have been pointed out and designated by said 
Innoccncio at the time said conveyance was made. 

No documentary evidence of any character is produced to show, or 
which tends to show, that this claimed grant of unknown boundaries, 
was ever partitioned by the Romero brothers. Nor is it pretended that. 
at the time of the alleged partition any lines of survey were run, or any 
permaneut monuments erected, or any artificial marks of any kind made 
to show the lines separating the lands of one brother from those of the 
other brothers. That co-tenants who did not know the boundary lines 
of their joint property, nor its area in leagues or acres, and who were 
liable to have their portions allotted in lands to which they had no title, 
should meet together and divide the joint property among themselves 
and by sueh division each divest himself absolutely of all title to such 
property, except as to the portion allotted to himself, is so contrary to 
our experience aud observation as to how men usually act in matters of 
such importance to themselves as to render the alleged fact highly im- 
probable. To gain credit, therefore the fact alleged should be clearly 
proven by the most satisfactory evidence, and the evidence in support of 
the alleged partition, after careful consideration, is found to be weak and 
unsatisfactory. ‘Che testimouy of only two persons who profess to have 
‘been present at the time of the alleged partition is offered in evidence— 
to wit, Innocencio Romero and Ignacio Sybrian. Romero says that he 
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and his brothers made an absolute partition of the land granted to them 
some time in 1847 or 1848; that he took the westerly portion, Jose the 
easterly, and Mariano the north-easterly, and that the ridges and ar- 
royos were selected as boundaries; that he occupied the land until he 





sold to Pujole and Sanjurjo in Dec. 1853, and that his brothers went te 


live on their own land, and sold their portions as he did his. 

Sybrian testifies that he was present at the time the partition was. 
made, that Innocencio was then in posession ; that his brothers visited 
him occasionally and that there was no house on the land but Innocencio’s. | 
and that no one else built a house on the land; that Mariano lived im 
Monterey, Jose in San Jose, and that neither lived on the ranch; that. 
neither of them had a house, and that he does not believe either of 
them occupied any portion of the ranch after the division ; heard they 
had sold, aud that Ramon Pico lived on Mariano’s part and Otoyo on 
J ose’s, and that the division was made into three parts, wat Ont survey, 
by designating natural objects. 

These two witnesses agree substantially on the natural objects which 
marked the lines of the tract alleged to have been allotted to Innocen- 
cio; and Sybrian says that the lines shown to Pujole at the time of the 
sale-to him and Sanjarjo were the same, except that sume land had been 

previously sold by Innocencio. 

- A number of witnesses testify that they heard of this partition and _ 
that it was recognized by the parties and by the neighbors. That In- 

nocencio’s right to the possession of all the land alleged to have been 

allotted to him was not recognized by all ihe neiglibors is clearly shown- 

Tt will be observed too that Innoceucio Romero and Sybrian contradict 

each other as to the important fact about Jose and Mariano taking for- 

mal possession of, and going to live on, their respective portions; and 

Romero is flatly contradicted by the weight of the testimony as to the 

location of Mariano’s portion. Tlie testimony satisfactorily shows that 

from 1846 to 1852 Jose lived at the mission of San Jose, and that he 

was what some of the witnesses ealled a major-domo of the mission. In 

an affidavit offered in evidence, Mariano swears that between 1844 and 

1852 he had never seen his brother Innocencio. In addition to this, alk 

the documentary evidence is utterly inconsistent with the theory that. 
there was an absolute partition of the land claimed by the Romero. 

brothers. All of the deeds to this land made by Innocencio were for 

an undivided interest. The deeds made by the other brothers were also- 

for undivided interests. Innocencio and Jose Romero, Francisco Otoyo, ' 
Alvin Campbell, James Thompson, William Mitchell, John M. Jones, 

C. Yeager and Miguel Garcia were the parties who presented the peti- 

tion for the confirmation of the alleged Romero grant to the Board of 
Land Commissioners and they allrepresented that they held undivided, 

interests therein, Innocencio Romero claiming an undivided third in- 

terest. : 

The evidence satisfactorily shows that the following instrament was 
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executed on the day it purports to have been, that the signature thereto 

is the genuine signature of the said Innocencio Romero—to wit: 
MARTENEZ, CONTRA COSTA CoO., 
February 10, 1853. 

I, Innocencio Romero agree that in the division and partition of the Sobrante grant 

or claim, claimed and owned by myself, Garcia, Otoyo, Thompson, Mitchell, Jones 

and Yeager, that the land heretofore granted by me to Robert N. Wood by deed duly 

of record, shall be pariitioued off and allotted to me in said division first in order 

_after my homestead of one hundred and sixty acres. | 
Given under my hand and seal the day aud date above written. 


his. 
INNOCENCIO X ROMERO. 
mark 

Witness: 

EDWARD WILLIAM GRAHAM. 

The deed referred to was executed October 16, 1852, and conveys to 
said Wood by metes and bounds, a certain portion of the alleged Ro- 
mero grant, and the parties named by Innocencio as owners of said 
grant with him, claimed under Jose in said petition for the confirmation 
Of the grant. 

If there was ever any kind of a partition of the land claimed by the 
Romero brothers between them, it appears clear to my mind that it was 
only a temporary arrangement entered into for convenience and not in- 
‘tended to divest any of them of their undivided interest in the alleged 
grant. It certainly could not bind the parties joining in the petition 
for the confirmation of said grant. 

When the act of 1866 was passed it would appear that some new VI- 
tality was given to the claim by virtue of the expectation that a right 
of purchase might be secured under that act, and on the 13th of May, 
1868, there appears a deed from Urhetta Tice, James W. Tice, Andrew 


_. J. Tice, and Solomon P. Millett and wife, to David P. Smith, which, for 


a cousideration of seven thousand dollars, purported to convey the in- 
terest of the first parties in sections 2, 3, 4, 9,10, 11, 14, 15 and 16, 
‘Township 1, South, Rauge 2, West, M. D. M., describing the land by 
metes and bounds, and stated to be supposed to contain 1,767.86 acres ; 
to which is added ; 


Also, all of the lands, of which the foregoing are supposed to be all or a part, in- 
-eluded within the boundaries of a certain claim formerly known as the Romero, sup- 
posed to have been grauted in the year 1844 by Micheltorena, Governor of California, 
‘to Innocencio, Jose, and Mariano Romero, which was presented for confirmation to 
the United States Land Commissioners . . . . . and was afterwards rejected. 
There is expressly excepted from the land conveyed by this instrument as follows: 
One hundred and sixty acres now or formerly owned, or claimed and occupied as a 
homestead, by the said Andrew Jackson Tice, and supposed to be the 8. W. ¢ of Sec. 
3, aforesaid. Together with all and singular the tenements, rights, privileges and ap- 
purtenalces thereto belonging, including the interest and rights of each and every 
one of said parties of the first part as pre-emptors or settlers or otherwise, and all 
the benefits that have been or are to be derived under any and all acts of the Con- 
gress of the United States, 


On the 25th of February, 1869, David P. Suith conveyed the same 
dands to John R. Spring, for a stated consideration of five hundred dol- 
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Jars. On the 24th of March in the same year, Spring conveyed to Mar- 
tin Clark, for a stated consideration of four thousand five hundred dol- 


- Jars; and on the 15th of May, 1876, Martin Clark conveyed the same to 





Joseph Naphtaly, for a stated consideration of five dollars. 

Meantime, the various claims of other parties to this suit had at- 
tached in different ways, all indicating that the nature of the claim of 
Naphtaly was uncertain, indefinite, and at least in regard to its limits, 
disputed. 

Admitting that the right of purchase given by the act of 1866 could 
be transferred, it appears satisfactory from the evidence that no right 
of purchase of this tract was conferred on anybody by that act, and 
that Naphtaly acquired by the conveyances described no such right as 
the act contemplates. 

It is not a matter furnishing any special evidence of good faith that 
a price was paid for the possession of the claim and such of the land as 
has been occupied under it. The possession of it as a mere claim ap- 
pears to have been of sufficient value to warrant the payment of the 
consideration mentioned in any deed, or so far as disclosed in fact, of. 
any transfer, to the extent that possession has been maintained. It is 
shown that Naphtaly has received in rent for so much of the premises 
as he held possession of, for a part of the time twenty-five hundred dol- 
lars a year, and for the remainder two thousand dollars a year. To 
those acquainted with the country, the value of the possession of such 
a claim is sufficiently well known to account for all the money that ap- 
pears to have been in any case paid for it. 

The same considerations which relate to Napbtaly deny the right of 
Mary A. Jones to her claim of purchase under the act. 

Your decision rejecting the application is affirmed. 


ee 


WHITE v. MCGURK ET AL. 


Motion for review of departmental decision rendered November 3, 
1887 (6 L. D., 268), overruled by First Assistant Secretary Maldrow, 
Hebruary 4, 1889, 


ARKANSAS LANDS—PRIVATE ENTRY. 
A. H. BoLs&s. 


After the repeal of the act cf June 21, 1866, which restricted the disposition of pub- 
lic lands in this State to homesteaders, the lands affected thereby were not sub- 
ject to private-entry until offered at public sale. 


First Assistant Secretary Muldrow to Commissioner Stockslager, seed 
| 5, 1889. 


I have considered the appeal of A. H. Boles from the decision of your 
office dated December 7, 1887, affirming the action of the local land of- 
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fice at Dardanelle, Arkansas, eecane his application to make pri- 
vate cash entry of the NE. 7 of the SE. ¢ of Sec. 34, T. 7 N., R. 32 W., 
for the reason that the ne is ¢¢ anoiered: i 


The appellant insists that your office erred because, if said land is 


vacant government land, as claimed by the said register and receiver, 


and has never been taken from the market or appropriated, it has cer- 


tainly been included in some general advertisement, if so, it would seen 
to me, that another offering would not be required.” 


An inspection of the records of your office show that said township 
was offered on July 31, 1831, under proclamation of President Jackson, 


dated March 25, same year. 

The act of Congress approved June 21, 1866 (14 Stat., 66) (Revised 
Statutes 2303) restricted the disposition of the public lands in said 
State (inter alia) to entrymen nnder the homestead laws. 

This act was repealed by act of Congress approved July 4, 1876 (19 
Stat., 73) which expressly provided “ that the public lands affected by 
this act shall be offered at public sale as soon as practicable from time 
to time, and according to the provisions of existing law, and shall not 
be subject to private entry until they are so offered.” 


The tract in question, not having been re-offered as provided in said 


act, can not be entered at private cash entry. 
The decisiou of your office must be and it is hereby affirmed. 


ACCOUNTS-—UNITED STATES DEPUTY SURVEYOR. 
GILBERT M, WARD. 


An account rendered by a deputy surveyor, and duly approved by the surveyor gen- 
eral, should not be rejected on the report of a special agent, without due oppor- 
tunity for a hearing on the merits of the case. 


Secretary Vilas to Commissioner Stoekslager, Hebruary 5, 1889. 


_ By letter of your office, dated July 16, 1887, addressed to J. Cabell 
Breckinridge, Esq., United States surveyor-general, at Olympia, Wash- 
ington Territory, your predecessor, Commissioner Sparks, adhering to 
his decision of March 13, 1887, finally rejected the meanders of three 
several streams, known, respectively, as East Twin river, West Twin 
river, and Deep creek, in fractional township 31 north, range 10 west, 
Willamette Meridian, Washington Territory, as shown by survey of 
said fractional township, made by deputy surveyor Gilbert M. Ward, 


under his contract No. 315, dated February 27, 1885; and disallowed — 


Ward’s account to the extent of the amount eigreen for such meanders. 
From this decision Ward appeals. 

The facts in the case, as far as disclosed by said decision of Jaly 16, 
1887, are found to be correctly stated therein, and reference is made 
thereto. | 
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The protest of Ward, referred to in said decision, alleges substanti- 
ally, that the streams in question take their rise among hills and mount- 
ains, some of which are over seven thousand feet in height, and gen- 
erally covered with snow from October to June; that the discharge of 
water through these streams, from the melting snows on said hills and 
mountains, during the months of May and June, is so great as to ake 
them large and rapid rivers, sometimes impossible, and always difficult, 
to cross; that the tide at the mouths of these rivers rises to the height 
of from nine to eighteen feet, and thus causes the water to flow inland 
for a considerable distance ; that the settlers located near these streams 
all desired that they be meandered, and not closed to the public, as in 
the greater part of the year they serve as highways for canoe naviga- 
tion, and thus save the making of roads in a rough, timbered country, | 
where roads are very difficult to construct; that all travel in and about 
- gaid township 31 is done either on foot or by canoe, and in no possible 
manner can a team proceed even for the shortest distance; that when 
said survey was made the streams were at their greatest height and 
their meanders were very diificult to make; that the work complained 
of was perforined in the best of faith, protestant believing that he was 
doing nothing but his duty under his contract, in accordance with his 
— understanding thereof, based in part upon information obtained from 
Surveyor General McMicken to the effect that a stream, two chains wide, 

was within meanderable limits. He further states that, if necessary, 
he can furnish proof of the truth of these allegations, and asks that his 
account be allowed and paid in full. 

Examiner Martin, in answer to this protest, adheres to the opinion — 
expressed in his former report, as touching the propriety of these mean- 
ders, and expresses the belief that further investigation will confirm its 
correctness. He adds, substantially, that at the time he examined the 
survey there were but three white settlers in said township 01, all of 
whom assisted him in making the examination and all freely expressed 
the opinion that these streams could not be made available for any 
‘public use whatever; that when not flooded the streams are small, shal- 
jow and rapid, and when swollen they are rushing torrents, upon ich 
no man would dare to risk his life in a canoe or boat; that said frae- 
tional township 31 extends but a few miles south of inp strait of Juan 
De Fuea, which forms its northern boundary, and that the lands south 
of it are unsurveyed and so rough that they never can be settled ; that. 
these streams, owing to their rapid descent, are not affected by the 
high tide more than for a distance of about twenty chains from the 
beach of the strait; that he stepped across East Twin River a few rods 
above its mouth at low tide; that the only reason for keeping these 
streams open that has even the appearance of feasibility is found in the 
fact that ‘‘ when swollen by the June floods, saw logs, railroad ties and 
other timber might be floated down them into the strait and towed to 
mills and market.” He expresses regret that Ward should be subjected 
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to loss, but thinks “he should have exercised better discretion and 
given less attention to the wishes of those who perhaps were formulat- — 
ing rapacious schemes with reference to the excellent timber on the 
public domain in that vicinity.” 

It appears from the records of your office that the amount of Ward’s. 
accounts, as approved by Surveyor-General MceMicken, with whom his. 
contract was made, is $892.99. The amount paid him is $624.45. The 
difference $258.54 is the amount now in controversy. 

The only serious question presented by Ward’s appeal is wheter a 
hearing should have been granted him upon the allegations of Examiner 
Martin’s report, before final action by your office upon his account, the 
same having been regularly approved by the surveyor-general of the 
Territory. 

_ In addition to taking the usual oath of office, Ward, upon the com- 

pletion and return of his survey of said township, took and subscribed 
the further oath that said survey had been faithfully and correctly 
executed according to law and the instructions given him by the sur- 
veyor-general, and the survey as made and returned by him, showing 
the character, and meandering of said streams, was regularly examined 
and approved by said Surveyor-General McMicken, before being for- 
warded to your office. 

It can not be denied, under these circumstances, that the deputy-sur- 
veyor has made out a prima facie case in support of his account as 
originally presented. The rejection of a part thereof is based solely 
upon the report and supplemental report of Examiner Martin. In my 
opinion such rejection should not have been adjudged simply upon said 
reports, but a hearing should have been had to determine the truth of 
the allegations therein contamed. 

The material charges made by Martin, as stated in his original report, 
are that neither of these streams isa “ navigable river,” or a ‘ well de- 
fined artery of internal communication;” that they are simply “small 
creeks and none of them can be ascended at any stage of water, even 
with a canoe, one hundred yards above its mouth”; that ‘to create 
fractional sabdivigions by meandering such streams is worse than ludi- 
crous,” and that such meanders “ should be rejected because entirely 
superfluous and detrimental alike to the interests of the settler and 
the government. ” 

Upon these charges, in view of the showing made by Ward, I think 
a hearing should yet be allowed, and you are accordingly directed to. 
order such hearing to be had before the United States surveyor-general 
for Washington Territory, in accordance with the rules of practice. 

The subject of the inquiry should be whether these streams are “ well 
defined natural arteries of internal communication,” or, of such a char- 
acter as that, according to the custom and practice prevailing in the 
Department at the time said survey was made, they could reasonably 
have been considered as within meandera)le limits, under the rules and 
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instructions then in existence for the guidance of surveyors general and 
their deputies. It should also be shown whether they have been utilized, 
or, are capable of being utilized, for any purpose, and, if so, by whom 
and for purpose, and it may be well to inquire what was the conditiom 
of the streams at the time of said survey. , 

Upon the. receipt of the testimony taken at such hearing, together 
with the report of the surveyor-general thereon you will readjudicate 
the case. 

Your said office decision is accordingly modified. 


TIMBER LAND ENTRY—PRACTICE. 
REED v. FITZGERALD. 


The fact that land might be cultivated and crops grown thereon would not except it 
from entry under the act of June 3, 1878, unless it is shown that such crops could 


be profitably raised. 
A rehearing should be allowed where evidence was introduced and considered wnaee 
an issue not raised on the bearing as originally ordered. 


Secretary Vilas to Commissioner Stockslager, February 5, 1889. 


The Department, by its decision of July 9th last, in the above stated 
case, affirmed the action of your office, holding for cancellation the pre- 
emption filing of Reed, for the SE. 4 of Sec. 35, T. 1 N., Rh. 2 E., H. M.,. 
Humboldt, California, and modified your decision to the extent of allow- 
ing the timber land cash entry of Hortense E. Fitzgerald, provided: 
she relinquishes her right to the W. 4 of said SE. 4 of Sec. 35, it appear- 
ing that some fifty or sixty acres thereof would be fit for cultivation, if 
the timber and undergrowth were cleared away. 

Mrs. Fitzgerald has filed a motion for review of said decision, upon: 
the grounds, that the evidence fails to suow that said sixty acres is not. 
‘ chiefly ” valuable for the timber upon it, or that it is fit for “‘ ordinary 
agricultural purposes.” Second, that the question as to the character- 
of the land was not involved in the trial of the case, and Fitzgerald. 
had no notice that testimony upon that point was necessary. | 

The facts in the case are, substantially, as follows: Reed filed pre-- 
emption declaratory statement on said land June 6, 1882, alleging set-- 
tlement thereon May 31, same year; and Mrs. Fitzgerald’s application. 
to purchase under the timber land act was allowed May 27, 1884. It. 
appearing that said entry had been allowed without notice to Reed, a- 
hearing was ordered to determine the question of priority of right, and 
upon such hearing it clearly appeared that Reed had not made a valid 
settlement upon the land in question, and for this reason his filing was. 
held for caucellation, but in the investigation of said case it appeared 
from the testimony of Reed, offered for the purpose of showing his good 
faith as a pre-emptor, that he had cultivated a part of said tract for 

















wet, 


160 = DECISIONS RELATING TO THE PUBLIC LANDS. 


three years. The testimony on this point is to the effect, that he planted 
a bucket-full of potatoes and put the beans in to see if they would 
grow ; that he harvested a half a bucket-full of oats the first year, and 
placed them in his cabin; that he did not dig all of his potatoes, but 
he got about a bucket-full; that he got about half a bucket-full of po- 
‘tatoes the third year, and only planted the potatses, beans and oats to 
see if they would grow; that he did not plant them for the purpose of 


complying with the requirements of the pre-emption laws. Qn this 


point, another witness testified “that Reed put in a bucket-full of pota- 
toes, and that he knows he took out enough for a meal.” John Foley, 
another witness, testified in behalf of Reed, that in March 1883, or 
March 1884, he saw about a quarter of an acre planted in potatoes. 

This seems to be all the testimony tending to show the value of this 
land for agricultural purposes. 

A special agent of the land office testified, that it would cost $200 an 
acre to clear the land claimed by Reed to be more valuable for farming 
purposes than for timber, and that it was undoubtedly timber land. 

The witnesses for Reed did not testify as to the value of this land for 
agricultural purposes, but the only testimony as to the cultivation of 
said land was brought out for the purpose of showing the validity of 
Reed’s settlement. On the other hand, all the four witnesses for Fitz- 
gerald testified that the land was valuable for the timber and for nothing 
alse. The local éfficers found that Reed intended to acquire title under 
the pre-emption laws, knowing that the land was more valuable for 
timber than for farming purposes. 

Upon a further consideration of this case, lam of opinion that the 
correctness of the decision of the Department of June 9th may be ques- 
tioned. The act of June 3, 1878, allowing the purchase of timber land 
in certain States and Territories, provides for the sale of lands “ val- 
aable chiefly for timber, but unfit for cultivation.” 

I do not, think that the mere fact that some part of the land might be 
eultivated and crops grown thereon would except such land from the 
operation of the act, unless it is shown that said crops might be profit- 


ably grown. 


This seems clearly within the rule laid down by the Department in 
Hughes v. Tipton (2 L. D., 334), wherein (referring to the decision in the 
ease of Spithill v7 Gowen, 2 L. D., 631) it is said: 


In ruling on Tipton’s application, yon have held, I observe, that entries under the 
act of June 3, 1878, “can ouly be made for land which is wholly unfit for cultiva- 
tion, after the timber has been removed,” and you base the ruling on the ease 
last mentioned. ‘This ruling carries that case beyond its letter and spirit, which 
go no further than to hold that the soil must be “unfit for ordinary agricultural 
purposes,” in order to subject it to sale as timber land. Such is the correct stand- 
ard, undoubtedly, and the ouly one which could be properly adopted in view of 
the law, which institutes a comparison of values by force of the descriptive terms, 
“‘valuable chiefly for timber, but unfit for cultivation.” A similar comparison is 
made in the mining law between the value of agricultural and minerat land, and 
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its application is not at all difficult in the administration of either law. For in- 
stance, if a timber application should cover timbered land whose: soil was so thin or 
8O poor, or whose surface was so precipitous, rocky, or broken, as to unfit it for rais- 
‘ ing crops in the ordinary manner and quantity, it would ie valuable chiefly for 
timber. 


The other ground of error alleged, to wit,—that the question as to the 
character of the land, was not involved in the trial of the case, and 
Fitzgerald had no notice that testimony upon that point was necessary 
—is, I think, sufficient ground for ordering a rehearing in this case. 

In the case of F. E. Habersham (4 L. D., 282), it was said: 

_ When there is an adverse claim of file at the date of the application, a contest. . 
- should be ordered, and the sole question then involved is the validity of such ad- 
verse claim. When there is no adverse claim of file at the date of the application, a 
simple protest will male an issue, and the sole question then involved is the bona Jides 
of the application and the character of the land, and this issue must be made by pro- 
test filed for that purpose. Martin v. Henderson (2 L. D., 172); Rowland ». Clemens 
(Id., 683); Showers v, Friend (3 L. D., 210); Crooks v. Hadsell (Id., 258); Merritt v, 
Short et‘al., (Id., 435); Jones v. Finley (10 C. L. O., 365). 

While it is trne that the question as to the character of the land 
might have been raised on the hearing ordered to determine the priority 
of RKeed’s settlement, yet it is clear that such issue was not raised, and 
Fitzgerald was not called upon to meet it, the investigation being or- 
dered solely upon Reed’s allegation of prior right to the land and of 
compliance with the law on his part, no question as to the eharacter 
of the land being raised until the-decision rendered by the Commis- 
sioner. 

She now asks that she may have an opportunity to meet. that issue 
with proof, and to show that the land is absolutely unfit for cultivation. 
and to have the decision of the Department modified to that extent. 

While this motion was pending before the Department, you for- 
warded to the Department the application of Thomas Reed to make 
homestead entry of said tract, and you ask that said application be 
considered in connection with this motion for review, said application 

having been rejected by the local officers, and an appeal filed therefrom 
to your office. - 

In view of the uncertainty of the testimony as to the character of 
this land, and the application of Reed to enter the same under the 
homestead law, I have thought proper to modify the decision of the 
Department of June 9th, and to order a hearing in said case, for the 
purpose of determining the character of said land, of which hearing all 
parties should be notified and full opportunity should be allowed to 
show the character of said land, in connection with the respective appli- 
cations of the parties to enter the same under the timber cash entry aud 
homestead laws. 


16184——vou 8—11 
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REPAY MENT—-COMMUTED HOMESTEAD-ENTRY, 
E. L. CHOATE. 


Repayment may be allowed where commutation proof, made and accepted m good 
faith, is found insufficient by the Department in the matter of residence, and the 
entryman, not being able to show further compliance with law as reqnired, re- 
linquishes his claim to the land. 7 


Secretary Vilas to Commissioner Stockslager, February 7, 1889. 


In the matter of theapplication of E. L. Choate for repayment of the 
purchase money paid by him on commuted cash entry, No. 10,172, for 
the NE. 4 of Sec. 32, T. 110 N., R. 62 W., Huron land district, Dakota, 
appealed from the decision of your office (of June 23, 1887,) denying 
said application, the record discloses the following facts : 

On August 28, 1884, appellant made final commutation proof on his 
homestead entry No. 8733, paid two hundred dollars for said tract, and 
obtained from the local officers his final certificate of entry. 

On August 27, 1885, your office rejected this proof, suspended the 
cash entry, aud required appellant to make new proof, showing * that 
he had for a period of six months maintained an actual, bona fide, con- 
tinuous residence ” on said land. 

On February 27, 1887, on appeal, this decision was affirmed by the 
Department. On April 12 following, Choate relinquished his entry— 
which was then canceled by the local officers—and made application 
for repayment of the purchase money. in denying the application you 
Say: | . 

Choate could have perfected his entry; reasonable time was given him to do so, 
but he would not avail himself of that privilege, allegiug that if was impossible to 
' leave his work and reside on the land. The law governing the return of purchase 


money does not provide for repayment in a case of this character, when parties vol- 
untarily relinquish their entries. 


Tt appears that appellant is a locomotive engineer, and in an affi- 
davit accompanying his application he swears that, being a poor man, 
he can not show the required residence on said land without giving up 
his only means of living, and that in making final proof, “ he made 
no attempt to conceal or evade anything relating to his improvements, 
residence, or his or his family’s temporary absences from said land, and 
that said proof was all made in his own words and own handwriting, 
stating all facts in the case just as they were, believing it all to have 
been done in accordance with legal requirements.” 

To the common nnderstanding, and 1n the absence of any rule or law 
on the subject, it would appear that justice demanded the return of — 
appellant’s money, and if the law, which does not generally favor for- 
feitures, does not clearly forfeit this money to the government, it should 
be returned to him. 

There is nothing in the record showing that the applicant’s final 
proof was false or fraudulent, or that he imposed upon or in any manner 
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deceived the local officers. His good faith and the good faith of the 
officers who received payment for the land and issued to him a final 
certificate of purchase stand unimpeached. Nor does there appear to 
have been any concealment of the facts as to the character of appli- 
cant’s residence, and these facts, showing the real state of the case at 
the time proof was made, were regarded by the applicant and by the 
local officers as a substantial compliance with the settlement laws. 
Your office and the Department were of the opinion that the facts as to 
residence did not show such compliance. The entry, therefore, appears 
to have been erroneously allowed by the local officers. The proof was 
finally rejected by the Department, two and a half years after it was 
submitted and the final certificate issued thereon, and though the appli- 
cant was allowed a reasonable time in which to make new proof, he was 
then so situated as to make it impracticable to do so. He has surren- 
dered the duplicate receipt issued to him and executed a proper relin- 
quishment of all claims to said tract of land as required by statute, and 
his entry has been duly canceled and can not now be confirmed. The 
second section of the act of June 16, 1880 (21 Stat., 287), provides that: 

In all cases where homestead or timber-cultnre or desert land entries or other en- 
tries of public lands have heretofore or shall hereafter be canceled for conilict, or 
where, from any cause, the entry has been erroneously allowed and can not be. con- 
Aviied: the Secretary of the Interior shall cause to be repaid to the person who made 
such entry, or to his heirs or assigns, the fees and commissions, amount of purchase 
money, and excess paid upon the same upon the surrender of the duplicate receipt 
and the execution of a proper relinquishment of all claims to said land, whenever 
such entry shall have been duly canceled by the Commissioner of the General Land 
Office. 

This statute is remedial in its nature, and its language is broad and 
liberal. ‘¢ Where from any cause the entry has been erroneously al- 
lowed and can not be confirmed, the Secretary of the Interior shall 
cause to be repaid,” etc., is the language used. To restrict and limit 
this language so as to exclude the appellant from its benefits would de- 
feat what seems to me to be the plain object of the statute in cases like 
the one under consideration. In my opinion the appellant has brought 
himself within the statute, and is entitled to a repayment of the pur- 
chase money for said tract. 

The decision of your office is therefore reversed, and the Repayment 
asked is hereby directed to be made. 


DESERT LAND ENTRY—CHARACTER OF LAND. 
_ FREEMAN v. LIND. 


‘Land which prod uces native grasses in sufficient quantity to make an ordinary crop | 
of hay in usual seasons is not subject to desert entry. 
First Assistant Secretary Muldrow to Comnvissioner Stockslager, February 
6, 1889. 


T have considered the case of Horace M. Freeman vw. John S. Lind in- | 
volving the validity of the latter’s entry under the desert land law of 
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the W. lof the SE. tof section 31 T.4 N., R.18 E., in the Dailey land 
district, Idaho. : 

The entry was made May 3, 1883, and the case arose upon a contest 
affidavit filed by Horace M. Freeman alleging that the land was not 
desert land. A hearing was ordered and had and both parties appeared 
and offeredtestimony. The local officers found in favor of the contestant 
and held that the land was not desert in character. ‘The decision of 
your office was rendered September 24, 1886, and held that the south 
forty of the land was not desert land and that the evidence does not 
show that the north forty “ will produce an agricultural crop without 
irrigation in paying quantities ”—You affirmed the finding of the local 
office as to the south forty and reversed it as to the north forty. 

From your said decision the contestant Freeman appealed. 

The eighty acres in controversy are situated on the road from Hailey 
to Ketchum in the valley of Wood River and directly west of the pre- 
emption claim of Lind. Atits nearest point it is about twenty rods 
from the river and at its most distant eighty rods, and its altitude varies 
from five to forty feet above the level of the stream. Upon the south 
forty there are about twelve acres of standing timber and from six to 
ten acres that are periodically overflowed, by Wood River. The north 
forty extends to the foot hills and is watered by a branch that flows 
from a spring outside the tract and spreading, is distributed in the soil. 
It also forms a part of the water shed of the mountainous county adjoin- 
ing it and receives considerable amount of water from the melting of | 
the snow, which accumulates to the depth of three feet and more, and 
is also touched by a small rivulet on its western boundary. 

The testimony shows that for three years Lind has cut the native 
grasses and sold the hay. The estimates of hay grown per acre, with- 
out irrigation, varies from sixty pounds totwelve hundred. Itis shown 
that the average price of hay per ton at Ketchum, the nearest town, 
was $25 and if the land produced five hundred pounds per acre, it was 
a source of profit to the entryman. One of the contestees witnesses 
paid him $25 a ton for hay cut upon the place; and it is also Shown 
that the land was valuable for pasturing horses and cattle and was used 
for that purpose. ‘The hay was cut upon both forties. 

The second section of the act of March 3, 1877 providing for the sale 
of desert lands provides “that all lands exclusive of timber lands and 
mineral lands which will not without artificial irrigation produce some 
agricultural crops shall be deemed desert lands within the meaning of | 
this act,” and the third section provides that “ the determination of what 
may be considered desert land shall be subject to the decision and 
regulation of the Commissioner of the General Land Office.” In pur- 
suance of the duty imposed by said act the circular of June 27, 1887 (5 


L. D. 708) was issued in which it was prescribed that “ Land which 
produces native grasses sufficient in quantity, if unfed by grazing ani- 
mals, to make an ordinary crop of hay in usual seasons is not desert 
land.” 
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’ Both of the forty acre tracts involved herein produced native grasses. 
sufficient to make an ordinary crop of hay. Your decision holding for | 
cancellation the entry as to the south forty embraced in his entry 1s 
affirmed and your decision sustaining the entry as to the north forty 
thereof is reversed. ‘The contest of Freeman is sustained and the entry 
of Lind will be canceled. 


———————= 


RAILROAD GRANT—SUIT TO VACATE PATENT. 


THe ATLANTIC & Pactric R. R. Co. 


The odd sections within the granted limits of the act of June 10, 1852, excepted 
therefrom, but withdrawn under said grant, having beeu “offered” after the 
adjustment thereof, and prior to the grant of July 27, 1866, were not reserved from 
the operation of the latter grant. 

The deduction required from the lands granted by the act of 1866, in so far as the 
roafl located thereunder was upon the same line as that provided for by the grant 

of 1852, should be made from the aggregate amount of the later grant. 

Suit to set aside patent will not be advised where title passed under a full knowl- 
edge of the facts in the case, and has remained undisturbed for a long term of 
years, and the land covered thereby is now held by purchasers who bought in 
good faith, relying upon the title issued by the government. | 

The case of Rogers v. Atlantic & Pacific R. R. Co. overruled. 


Secretary Vilas to Commissioner Stockslager, February 6, 1889. 


On June 3, 1886, your immediate predecessor forwarded to this De- 
partment a list of certain lands, situated in the State of Missouri, al- 
leged to have been erroneously patented to the Atlantic and Pacific 
Railroad Company, accompanied by a recommendation that suit be in- 
stituted to restore the title to said lands to the United States. On July | 
24, 1886, in compliance with instructions from this Department, a rule 
was laid upon said company to show cause before you, on a day named, 
why proceedings should not be instituted, in accordance with section two 
of the act of March 3, 1887 (24 Stat., 556), to restore said title as rec- 
ommended. Return and answer to the rule were duly made; and, on 
consideration of the showing then made, on December 7, 1888, you rec- 
ommended that proceedings be instituted to recover title to such lands, 
as at the date of the definite location of said road were covered by claims 
of record—a list of which lands, marked “ C,” aggregating 9,105.14 acres, 
was forwarded. In regard to the other lands alleged to have been im- — 
properly patented by your predecessor, you state that you * prefer to 
make no recommendation,” and the papers are transmitted for my con- 
sideration and such action as may be directed. 

It appears that, in aid of the constritction of a railroad from the city 
of St. Louis to a point to be designated on the western boundary of the 
State of Missouri, Congress by act of June-10, 1852 (10 Stat., 8), granted 
to said State “every alternate section of land designated by even num- 
bers, for six sections in width on each side of said road,” with a provis- 
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ion that indemnity for losses in said limits was to be selected from other 
Jands not further than fifteen miles from the line of the road. By sec 
tion three of said act it was provided further : 

That the sections and parts of sections of land, which, by such grant, shall remain 
to the United States within six miles on each side of said rvads, shall not be sold for 
less than dom ble the minimum price of the public lands, when sold: which lands 
shall from time to time be offered at public sale to the highest bidder, under the di- 
rection of the Secretary of the Interior, and shall not be subject to entry until they 
shall have been so offered at public sale. 

The benefits of this grant were conferred by the State upon the Pa- 
cific Railroad Company, which made definite location of the line of its 
road via Springfield on November 25, 1853-——all lands within the limits 
of the grant having been previously withdrawn by your office on June 
11, 1852, the day after the passage of the granting act. 

In 1854 all the vacant even numbered sections within the six miles 
limits, except 3,130.97 acres, were certified to the State for the use of 
‘the road, and on September 15, 1854, by prociamation No. 524 of the 
President, notice was given that there would be offered at public sale, 
on days named, the sections and parts of sections, bearing odd numbers, 
‘‘ which remain to the United States within six miles on each side” of 
said road, “subject to sale at two dollars and fifty cents per acre, as 
provided by the act of June 10, 1852, entitled,” etc., “and specially ex- 
cepted from graduation as to price by the act of 4th August, 1854.” 

On June 21, 1854, by order No. 517, your predecessor, Commissioner 
Wilson, gave notice, that inasmuch as the grant of land made by said 
act of 1852 had been adjusted “as far as practicable, all the vacant 
lands heretofore withdrawn and still withheld from sale or entry, along 
the route of said road, which lie outside of the limits of six miles on 
each side of the same,” which have not been, or may not be selected. 
under a congressional grant, or claimed by pre-emption, would be re- 
stored to private entry at the ordinary minimum price of one dollar and 
twenty-five cents per acre. Notice was also given to all settlers *‘ within 


the six miles limits” of the grant ** who settled upon such lands prior © 


to their withdrawal,” to come forward and establish their claims under 
the act of March 27, 1854; and to settlers “‘ on the residue of the lands 
withdrawn from ale or entey 7 on June 11, 1854, to come forward and 
establish their claims under said act. - ase 


Subsequently, on December 28, 1870, the Governor of Missouri cer- 


tified that said company had completed its road to within fourteen miles 
of the western boundary of that State; and thereafter, on July 13, 
1871, 3,180.97 acres more of land were certified to the State for the benefit 
of said road, which certifications, aggregating 1,161,204.51 acres, it is 


stated by your predecessor, fully satisfied, if they did not exceed, the 


quantity of land granted by the act of June 10, 1854. 
By act of July 27, 1866 (14 Stat., 292), Congress incorporated the At- 


lantie and Pacific Railroad Company; and, fo aid in the construction | 
of a continuous line of railroad, ‘‘ Beginning at or near the townof © 
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Springfield, in the State of Missouri, thence to the western boundary 
line of said State,” thence by the most eligible route to the Pacific coast, 
granted by said act to the company every alternate section of public 
Jand, not mineral, designated by odd numbers, to the extent of ten sec- 


tions per mile on each side of said road, whenever it passes through 


any State, 
and whenever on thé line thereof the United States have full title, not eeeesed: sold, 


eranted, or otherwise appropriated, and free from pre-emption or other claims or - 


rights, at the time the line of said road is designated by a plat thereof filed in the 
office of the Commissioner of the General Land Office...... 
' Provided, that if said route shall be found upon the line of any other railroad route, 
to aid iu the construction of which lands have heretofore been granted by the United 
States, as far as the routes are upon the same general line, the amount of land here- 
tofore granted shall be deducted from the amount granted by this act. 
— On Deceniber 17, 1866, the Atlautic and Pacific Railroad Company 
located its road “ upon the saine general line” from Springfield to the. 
western boundary of the State of Missouri, as had been adopted by the 
first company, and by December 6, 1871, one hundred miles of its road 
westward from Springfield had been constructed and accepted by the 
President. Of this one hundred miles, eighty-nine thereof lay between 
Springfield and the. west boundary of the State. This being so, it is 
apparent that the certificate of the Governor of Misscuri, as to the com- 
_pletion of said road to within fifteen miles of the western boundary, 
was not correct, being doubtless based upon inaccurate information. 
Your office states that, subsequently all the vacant lands in odd num- 


bered sections, falling within a limit of twenty miles on each side of the | 


Atlantic and Pacific Railroad, were patented to the said company, in- 
cluding the odd numbered sections which were within the six mile 
limits of the grant of 1852. So that, for six miles on each side of the 
line of the Atlantic and Pacific Railroad, the title to both even and odd 
sections were passed from the government; the first under the act of 
1852, and the second under the act of 1866, wise only one line of rail- 


road_was.built. 


With regard to the deduction seated to be made by the above 


| quoted proviso, it is stated that the amount certified to the State under 
the act of 1852 was charged against the Atlantic and Pacific Railroad 


se Company, and is to be taken into consideration in the adjustment of | 


the entire grant to that company from Springtield to the Pacific. 

‘Your predecessor bases his recommendation, for suit to secure the 
| cancellation of the patents in question, upon two principal grounds, 
either of which in his ga is sufficient to show the illegality of their 
-aigsue. 
| The first is that, the odd numbered sections within the six mile limits of 


. ; : the grantof 1852 were ‘‘reserved” lands, and consequently excepted from. - | 
the grant of 1866. Thesecond ground is,+hat, within what were thecom- -: 
mon limits of the old and new road, a deduction should have been made. . : 


from the odd-numbered s&ctions of the new grant to the extent that 
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even numbered sections had been certified under the old. In other 
words, that said deduction was to be made within the special limits 
where the old road and the new were located upon the same general line, 
and not from the aggregate amount of land which the Atlantic and 
Pacific Company might be entitled to along its entire line from Missouri 
to the Pacific ocean. | 

Possibly there might be room for a discussion of the point whether the 
odd sections within the six miles limits of the first grant were “ re- 
served,” as contended by your predecessor, if the supreme court, in the 
case of Clements v. Warner (24 How., 394), had not decided that lands 
in the category of those herein mentioned, at the date of the definite 
location of the Atiantic and Pacific Railroad, were not of the class 
known as reserved lands. 

The court there was construing the act of September 20, 1850 (9 Stat, 
466) making a grant to the State of Illinois, to aid in the sonatmeron 
of the Illinois Central Railroad. These two grants are strikingly alike 
in language and provision; and especially so in the third section of 
each, where provision is made that the odd sections, which remain to 
the United States within the limits of the grant, shall not be sold for 
less than double minimum price, when sold. In the Missouri act, how- 
ever, this is supplemented by an express direction, of what was im- 
plied in the other act, that said odd sections so remaining to the United - 
States— | | 

Shall from time to time be offered at public sale to the highest bidder, under the 
direction of the Secretary of the Interior, and shall not be subject to entry until they 
shall have been so offered at public sale, : 

This clause added no new force to the act, but merely declared anne 
was already existing law, and had been such since the foundation of the 
land system. 7 

The decision of the supreme court in the case referred to is then 
properly applicable to the one under consideration. 

In that case as here, all the lands within the limits of the grant were 
withdrawn by the Commissioner of the General Land Office, and after 
the selections of the State were completed, in 1852 the President di- 
rected the sale of those sections and part of sections, along the line of the 
road, which remained to the United States; and such as were not sold 
became subject to private entry. The land in controversy was one of 
these so-called reserved odd-numbered sections within the granted 
limits, and after having thus been offered was purchased at private sale 
in November, 1855. In November, 1856, Clements, claiming settlement 
in October, 1855, was allowed to make pre-emption cash entry for the 
same tract, and subsequently patent was issued to him for the same. 
Warner claiming title by virtne of the private cash entry filed the bill 
to have the legal title, evinced by the patent, transferred to him. The 
tenth section of the pre-emption act of September 4, 1841 (5 Stat., 453) 
prohibited the exercise of the pre emption right upon “sections of land 
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reserved to the United States, alternate to other sections granted to any 
of the States for the construction of any canal, railroad, or other public 
lmprovement.” And the question in- the case was whether the lands 
were “reserved,” because, if so, they clearly were not subject to pre- 
emption. The court said that ‘after the restoration to market of lands,. 
embraced in the exception we have quoted from the act of 1841, and 
' when they have become subject to entry at private sale, they lose their 
character as reserved lands.” Now, it is to be observed that the court 
here held that the offering of the Illinois lands at public sale, notwith- 
standing that offering was at the double minimum price, and in obedience 
to the mandate of the statute, restored the lands to market, and that, = 
when thus restored, though, in further pursuance of the statute, they | __; 
were subjectto private cash entry only at an enhanced price, yet thereby . 
they lost *‘ their character as reserved lands.” It is true the. question 
in the case before the court related to the attachment of a pre-emption 
right to the tract claimed, but it involved the character of the land, ang 
the principle on which the court based its ruling is equally applicable 
to the matter now under consideration; and 1 must hold that the odd 
sections within the grant of 1852 were not, when the grant of 1866 was 
made, *¢ reserved ” lands and therefore excluded therefrom. 
fi * It may perhaps be true, as stated, that the result of this determina- 
#/ tion will be to permit a ‘solid blast of land, including both odd and 
j/ even sections, to pass from thé United States to aid in the construction | 
' .of one road ; aresult said to be unknown in the history of congressional _ , 
land grants to railroads. This last assertion is not strictly correct, be- 
cause there are some grants in which indemnity lands are permitted to } 
be selected from both odd and even sections. But the answer to both 
assertions, were they correctly stated, is that Congress has the power 
o make such a grant, if deemed saeienble by that body. 
i The presumption is that Congress had full-knowledge of, and legis~ 
lated for, the existing condition of affairs in Missouri, as elsewhere, 
when it made the Atlantic and Pacific grant.} At that time the Presi- | 
dent had~by public proclamation restored to market the lands thereto- 
fore withdrawn, and the then Commissioner had announced that the 
grant of 1852 had been practically adjusted. {These facts, it must be | 
presumed, were well known to Congress, as well as the further fact that 
it was making a grant, under’ which the road from Springfield west- 
| ward would in all probability pass over the line of a road for which a 
former grant was made—inde€d, to do which very thing authority was. 
then asked and granted.}} With a full understanding of all these mat. 
ters, Congress granted to that company ten alternate odd numbered — 
sections of land per mile on each side of said railroad whenever it. 
passes through any State, and whenever on the line thereof the United 
‘States have full title, not reserved, sold, granted, or otherwise appro- 
priated, and free from pre-emption or other claims or rights. Congress. 
could just as well have excepted also sections, alternate to other sec-  - 
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tions theretofore granted for public improvement; or the lands then for 


sale at double minimum price. Butit did not do so, and made the grant 


of the ten odd-numbered sections, unrestricted by any such limitations. 


. The language employed in the grant is clear and the intention thereof is 


made so plain that 1 do not think there is any room for implication. 


- Ten odd numbered sections were granted and these were necessarily to 


de taken from the unencumbered and unexcepted lands of the United 
States nearest to the line of the road; and no cther exception is Justifi- 
able, except that made by Congress in the grant. 

With regard to the second point, relating to the, proper mode of 
making the deduction for previously granted lands, suggested by Com- 
missioner Sparks, [ have no difficulty. The granting act to the Atlantic 
and Pacific Company gave it ten sections per mile on each side in the 
States through which the road might pass, and twenty sections in the 
Territories, if so much land was in place. This was the amount of land 
which Congress granted, and intended the Company should have, if 
possible. - In the clause requiring a deduction to be made, on account 
of previously granted lands, the language used is “ the amount of land 
heretofore granted shall be deducted from the amount granted by this 
act.” This problem is a simple one in arithmetic, and there should be 
no difficulty about it. The ten sections per mile on each side of the 
Atlantie and Pacific Railroad, within the overlaying limits of the two 
roads, is the minuend—the amount from which the sum is to be sub- 
‘tracted ; the six sections on each side of the line of the old road, within. 
the same limits, is the subtrahend, or the amount to be subtracted from 
the former ; and the balance that remains is the net amount to which 
the Atlantic and Pacific Railroad Company is entitled, If confirma- 
tion be needed of that made so plain by the language used, it is to be 
observed that throughout the granting portion of the act, the land 
given is always described specifically as “ ten” and ‘‘ twenty ” sections; 
and indemnity is to be allowed, not for “the amount” lost by taking 
an “amount” equal thereto, but the provision is that, when any of the © 
granted “sections or parts of sections” may be Lost: other lands in 
*¢ alternate sections” are to be selected. But when Congress comes to 
provide for a deduction on account of lands theretofore granted for the 
construction of a former road along the same general line, different 
language is employed, which deals, not with “sections” or “ parts of 
sections,” but with the aggregate “amount.” This change of language 
in the same section, where so much particularity had theretofore been 
evidenced, clearly danke a legislative intent to distinguish between the 
mode of ascertaining the allowance of indemnity due to the company 
for lost lands, and the deduction to be made in favor of the United 
States for lands which had passed under a previous grant. In the one 
case the allowance is to be made by the selection of ** sections” or “ parts 
of sections” in exact counterpart of the lost lands; and in the other 
ease ‘ the amount of land” which passed under the former grant was 
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to be ascertained and then “ deducted from the amount granted by this 


act.” The rule thus’ prescribed by Congress, so obviously differing 
from the rule prescribed by the same authority in the adjustment of the 
indemnity clause, must be followed. Nor do I see any, injustice done 
to the government by so doing. { As said before, it proposed to give to — 
the Atlantic and Pacific Company so much land per mile, if possible to 
be obtained, throughout the entire line of its road; and if the aggre- 
gate amount which passed from the government to another company, 
for coustructing the same road or part of it, is deducted from the aggre- 
gate amount which the present company would otherwise be entitled to 


in the common limits, but one donation has been made for the one road} 
Nor is any injustice done the company, as is shown by the following ~ 


statement, which I have obtained from the adjustment section in the 
Railroad Division of your office, and which shows the practical result 
of an adjustment in accordance with the rule hereiu prescribed. The - 
statement is as follows :— ie 


Areas of grant: 

















Odd sections in 6 mile limit ........-.-.-.--- re 333, 572. 41 
sé 6 & § to 20 mile limits..--....----------- 750, 619. 35 
DO baligad oes Anceatecensecluasbie dias usewian senate eae . 1,084, 101. 76 
Deduct ainount approved to the State for the old road.......-...- 433,592, 90 — 
Net area of grant of 1866 --....--.. eoen wena cete tee bese die ioe 650, 598. 36 
Amount heretofore approved -...-...-----+-+---+ +--+ -2- eee erent 503, 074, 1L 
Dae as iN@GUiiiby secs Sa cccpe eek hate ee decaneeah ea seuatee 147, 524.75 


This statement is based upon an old map of withdrawal, which is 
believed to be somewhat incorrect. An accurate measurement, it 1s 
thought, will reduce the deficit’in the neighborhood of 20,000 acres, 
Assuming the approximate correctness of this statement, it yet shows 
a large deiiciency due the company, under this method of adjustment. 

The rule here announced differs from that proposed to be adopted by 
your office, as heretofore stated, in that, in pursuance of the language 


of the act of 1866, it applies only “as far as the routes are upon the | 


same general line,” ana not to the adjustment of the entire grant of the 
Atlantic and Pacific Company from Springfield to the Pacific. In my 
opinion, under its operation, exact jastice is meted out to both parties — 
under the legislative act and contract. See Winonaand St. Peter R. BR. 
». Barney (113 U. S., 628). | 

If a wrong has been perpetrated upon the government by passing | 
title to land not authorized by law—a wrong to right which the aid of 


* a court of equity should be invokéd,—that wrong was not in the issue — 


of patents to the Atlantic and Pacific Company; for, as shown, that 
company received patents only for the land granted it by Congress, and 


not to the full amount of that grant. With the first certification in AOL 
1854 the Atlantic and Pacific Company could have had nething to do, 


inasmuch as it was not then in existence, and, so far as the record dis- 
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closes, it had nothing to do with the subsequent certification-in 1871, ang 
is in no way responsible, directly or indirectly, therefor. Besides, alt 


the Jands so certified are deducted from the grant made by the later act, 


and the quantity actually certified ts still less than the qusnucy of awe 
later grant. 

But it would avail little now to inquire whether the certifications to 
the State were made in nice compliance with exact legal rules. All the 
lands in the even sections within the six miles limits, except 3,130.97 
acres, were certified over to the State in 1854, and this small balance 
in 1871. Every presumption is that the action of the land authorities 
in both instances was the result of careful and deliberate consideration. 


To those officers, as a special tribunal, was given the authority to de-- 


termine and act finally. And surely their judgment, exercised not 
once, but twice, in relation to the questions arising under the old grant, 
and again for a third time, when called upon to issue patents to the 
Atlantie and Pacific Company within these same limits, when the gques- 
tions now raised were presented by the record, and, it is to be presumed, 
were passed upon, should be entitled to a ieptee of respect akin to that. 
required of anything which is res adjudicata. 

_ ‘The first certification to the State was made thirty- five years ago ; 
and the second eighteen years ago; the issue of patents to the Atlantic 
and Pacitic Railroad Company commenced about nineteen years since 
and was nearly completed in three years thereafter. The land certified 
and patented is located in one of the older and most populous of the 
States of the Union, and title under the patents, it is asserted, and doubt- 
less with truth, has long since passed through several hands into the 
possession of the present holders, who, justly regarding a patent of the 
United States as the best possible muniment of title, have expended 
large Sums in improving what they had every reason to believe was. 
their property indisputably. 

It is true that the statute of limitations may not be plead ed against the 
United States, nor is it strictly chargeable with the mistakes, frauds or 
laches of its officers. But, when going into court, it will otherwise be 
treated like an ordinary litigant, and *ifit be inequitable to grant the re- 


lief prayed againstacitizen, such relief will be refused by a courtofequity, ° 
though the United States be the suitor,” said Mr. Justice Field in de- 


livering the opinion of the court in the case of United States v. Flint 


(4 Sawyer, 58, affirmed in 98 U.58., 61). Continuing, the same learned. 


judge said, that no laches in bringing suit may be imputed to the United: 
' States: 


Yet the facility with which the truth could have beén originally shown by ene. 
the changed condition of parties and property from lapse of time; the 


difficulty from this cause of meeting objections which might perhaps at the time Wave 
- been readily explained; and the acquisition of interests by third parties upon the 
faith of the decree, are elements which will always be considered by the court in-de- 
termining whether it be equitable to grant the relief prayed. All the attendant eir- 
cumstances will be weighed, that no wrong be done to the citizens, though the gor~ 
ernment be the suitor. | 





. ty tyes , 
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‘ The above was said in relation to a decree in a private land claim, 
and applies with more force even to the case of a congressional grant 
on which patents have been issued. 

Applying the above rulings to the case under consideration, on what 
just ground can the United States claim the interposition of a court of 
equity ? 

- If the law of the case were otherwise than as stated, I can see no equi- 
table grounds on which a court could interfere. All the matters of fact 

| connected with the adjustment of the two grants, with the certifying 
- ' and patenting of the lands to the State and Company respectively, were; © 
| within the knowledge of the government, in the only possible way for L- 
it to have such knowledge, through its officers and records; with this ee 
5 .-«kecord knowledge, the proper Officers deliberately passed the legal title 
| from the government, and during the long period since elapsed, in the 

same way, through its sworn officers, it has stood by silently whilst 
others, ignorant of the surrounding facts, were investing their money 
and labor in the improvement of the same lands, the title to which the 
government through its then officers said was good, but which other 
officers now assert to be bad. 

Under such circumstances, and after the lapse of so many years, many 
decisions of the supreme court demonstraté that it can not be expected 

_. the patents would be set aside and thereby the property rights acquired. 

ander them and so long enjoyed without challenge, sacrificed by a dif: 
ferent interpretation of the granting act from that which was deliber- 
ately adopted and acted upon. The only probable consequence of in- 
stituting such a litigation would be uncertainty, depreciation of values _ 
for a time and distress to a large community and numerous citizens. _ 

Holding these views, I decline to request the institution of the suit 
as recommended, and herewith return the papers forwarded. | 

The case of Rogers v. Atlantic and Pacific Railroad (6 L. D., 565), so. 
far as in conflict herewith, is overruled. 








- OSAGE LANDS—ACT OF MAY 28, 1880. 
UNITED STATES ET AL. v. ATTERBERY ET AL. 


| i: An “actual settler” in the meaning of the aci of May 28, 1880, is one who goes upon 
a the land specified by said act with the intention of making it his home under the 
4. gpettlement laws, and does some act in execution of such inteution sufficient to 


+. give notice thereof to the public. 

7 af the settlement is not bona fide, but made for ae benefit of another, the settler i 18 snot 
an “actual settler” within the meaning of said act. 

“os If the settlement is made in good faith, a subsequent agreement to convey the land 
| after entry will not in itself invalidate the entry. 


First Assistant Secretar y Muldrow to Commissioner Stockslager, mepenany | 
6, 1889. 


| J have considered the appeal of R. J. Simpson, transferee, from the 
_ decision of your office, dated May 9, 1888, holding for final cancellation 
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five Osage cash entries, viz: Nos. 16,631, 16,632, 16,633, 16,988 and 
16,989, made by Robert W. Atterbery, Wilbur L. Fogleman, William L. 


Stanley, Samuel R. Moore, and Lonis H. Moore, September 20, and No- 


vember 11, 1882, for lands in T. 34 8., R. € W., at the Wichita land 
office in the State of Kansas. 

The record shows that said entries were canceled by your office let- 
ters, dated August 6 and 7, 1883, upon the report of a special agent,. 
that said entries were invalid for want of the required settlement and 
residence, and also because made for the benefit of another. 

Subsequent proceedings were had upon the application of kh. J. Simp- 
son claiming as transferee. A hearing was ordered by this Department 
on February 28, 1837, “to determine whether said entrymen were actual 
bona fide settlers and qualified pre-emptors at the date of their alleged 
entries.” 

The hearing was duly ordered and May 12, 1837, was set for the trial. 
It was postponed on account of lack of funds, until July 18, 1887, when 


it was held before the local land officers. The United States was repre- — 


sented by a special agent, and, the entrymen not being present, the 
transferee appeared in person and was represented by counsel. The 
testimony was taken in each case separately, but the local officers ren- 
dered one opinion covering all of the cases. From the evidence sub- 
mitted the register and receiver found that the entrymen were qualified 
pre-emptors; that the facts relative to settlement and cultivation were 
essentially the same in each case; that residence for any length of time 
upon the several tracts in question was not made by any of the entry- 


men; that the testimony fails to show that the entrymen “ever ate a- 


meal of victuals or slept upon the land prior to their entry of the same ;’” 


that upon each of said tracts, between the dates of alleged settlement. 


and final proof, *‘a small patch of sod about fifty feet wide and sixty 
feet long was broken, and sod walls from two to four feet in height 
were laid up in the form of an enclosure about twelve feet square;” 
that no other work was done upon the land prior to making final proof, 
and the value of the labor put upon each tract was not more than from 
five to eight doliars; that this work was done, not by theentrymen, but 
by one Osear Herron, who was employed to make the improvements by 
the firm of Meggs and Simpson, and the lands were sold to es 
after the entries were made. 

The register and receiver further find that the entrymen were single 
and for most part were engaged in the business of herding cattle; that. 
the several filings were nade out by Meggs and Simpson, and with one 


exception were forwarded and filed in the local office the same day; 


that each settlement and entry was made for the benefit of the trans- 
feree Simpson, and that said entries were fraudulent and ought not to- 
be reinstated. 


The transferee, Simpson, appealed from the decision of the local offi- — | 


cers alleging error in the findings of fact, anus error In poleine that said. 
entries should be canceled. 


yi 
| 
| 
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~ Your office sustained the action of the loeal officers and found that 
said entries were made for the benetit of the transferee; that said 
Simpson, acting as agent for the entrymen, employed one Herron to 
build sod houses on said claims, eight by ten feet, and five feet high, 
with place for door in one eud, and also to do some breaking on each 


claim if the land was in a suitable condition; that the breaking wasnot. | 


done for the reason, as alleged by Herron, that he was not paid there- 
for; that the final proofs in each case show the improvements to consist. 
-_ of a sod house, breaking from eight to ten acres, with a well, all valued . 
at $150; that said “ Simpson located these claimants (who appear to have 
been cow boys) on their several claims; made out their final proofs be: 
sides attending to the improvements and negotiating their anticipated 
loans;” that Meggs, a partner of Simpson, was advertised to take final 
proof in the cases of Atterbery, Fogleman, and Stanley, but being ab- 

sent, the proofs were made before G. W. Vickers, probate judge 5 that 
the testimony of Simpson is ‘“* weak and evasive;” that the witnesses. 
' for the defense do not appear to reside near the lands in question, and 

their testimony relates to what the entrymen said coucerning their 
claims; that the witnesses for the government never beard or knew of. 
the entrymen, except Atterbery, whom, it is claimed, entertained a. 
fellow cow boy as a passing guest one night in one of the sod houses 5. 
that the testimony of the witnesses for the government shows that said 
entrymen were not known in the neighborhood at all and that they were: 
not in any true sense actual settlers; that taking into consideration so 
much of thespecial agent’s reports, as were admitted in evidence, the tes- 
timony of the surveyor, Kline, and of Burchfield, the assessor for- 
Spring township, showing the actual condition of the lands after proof, 
together with the testimony of the other witnesses for the government, 
as:to the failure of the entrymen to settle on said land, and the condi- 

tion thereof before making final proof, it is shown with “reasonable 
certainty that this whole matter wasa fraud contracted by said Simp- 
son, after he had somewhat recklessly obtained the location of these: 
Jands by means of these eutrymen.” 

Your office, therefore, decided that actual settlement by the entrymem 
being shown, under the provisions of the act of May 28, 1880, ‘“ subse- 
quent transfers or agreements to transfer do not form an element in the- 
case,” but that in the case at bar, no actual settlements had been made, 
and the entries being traudulent must be held for cancellation. _ 

From the decision of your office two appeals have been filed. One. 
by counsel resident in this city, date not given, but received by your 
office on May 17, 1883, and the other need in the local land office on May 


«29, 1888. 


| The errors alleged in each are substantially the same, cance (1st) | 
Error in holding that said entrymeh were not actual settlers upon said 
lands, and, (2nd) error in holding said entries for cancellation. 
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An examination of the final proof papers confirms the findings of your 
Office relative thereto. 
* * * oy * ¥ pa 


The foregoing lengthy summary of the testimony in Atterbery’s case 
has been made for the reason that counsel for the transferee assert that 
the land officers “ mistook the law and grossly perverted the facts” and 


characterize the decision of your office as “‘ weak and foolish.” -The 


other four cases are no Stronger, if as strong for the transferee, as At- 
terbery’s case. That the final proofs in said cases were false is clearly 


shown by the testimony taken at the hearing. The value of the im-— 


provements was less than $15, while the final proof stated the value to 
be $150. It is clearly shown that Atterbery did not establish his resi- 
dence on said tract on March 15, 1882, as alleged in his final proof, and 
the evidence shows that there was no “ well dug” on the land. Noram 
I greatly impressed with the force of the contention of counsel that be- 
cause the final proofs do not allege “ a well of water” it does not follow 


that the proofs may not be true if holes were dug for the purpose of 


obtaining water. In Atterbery’s case, however, there was no evidence 
showing that any hole had ever been dug for the purpose of getting 
water. 

It is earnestly contended by counsel for Simpson that said entrymen 
were actual settlers under the provisions of the act of May 28, 1880 (21 
Stat., 143), and had the qualifications of pre-emptors on the public lands. 
The second section of said act provides: 

That all the said Indian lands..... shall be subject to disposal to actual settlers 
only, having the qualifications of pre-emptors—not exceeding one quarter section 
each. . 

It will be necessary to inquire who are actual settlers, within the 
meaning of said act? Evidently the same acts are required as would 
prove actual settlement under the pre-emption laws. The term ‘actual 
settler” is technical and has acquired a well defined meaning under the 
rulings of this Department and the decisions of the courts. An actual 
settler is one who goes upon the public land with the intention of making 
it his home under the settlement laws, and does some act in execution 
of such intention sufficient to give notice thereof to the public.. (4 Op. 
493); Lytle v. Arkansas (22 How., 193); Allman v. Thulon (1 C. L. L., 
690). 

In Howden v. Piper, 3 L. D., 162, this Department held that— 

Pre-emption is based on acts of settlement. These consist of some substantial and 
visible improvement having the character of permanency, with intent to appronee 
it under the law. See also same case on review (ibid., 294). 

This act of settlement must be personal and can not be made by 
anagent. Foster v. McLean (2L. D., 175); Byer v. Burrell (6 L. D., 
521), | 

In the case of Brake v. Ballou (19 Kansas, 402), the supreme court 
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of that State decided that under the provisions of section 12 of the act. 


. of 1870 (16 Stat., 362) which reads as follows: 


‘¢ Which lands shall be open to settlement after survey ..... and shall be sold to 
actual settlers only.” .The government evidently not only intended that no one but: 
actual settlers should get any portion of suid Osage diminished reserve, but also that, 
every quarter section of such reserve should be occupied by an actual settler. There. 
is no pretense that the plaintiff was ever an actual settler at all on the land in con- 
troversy. Therefore he had no right himself to purchase said land from the govern-' 
ment. And to procure any other person to purchase it for him would be a fraud upon: 
the government. If he could obtain title to lands in that way it would be to cause. 
the government to sell its lands to others than actual settlers in violation of its own. 
laws. . 

But it is urged by appellant that with relation to said lands, the gov- 
ernment is “a mere trustee, .... and its duty is only well fulfilled 
when it obtains the money at the earliest possible moment.” Citing 
United States v. Edwards (33 Fed. Rep., 104). 

It is true that in the Edwards cases (supra) which were suits to set 
aside patents for Osage Indian trust and diminished reserve lands, the 
learned judge stated that, | 

All that is required of the applicant is, that he shall have the qualifications of a, 
pre-emptor ; that he shail be an actual settler, and that be shall make payment... As’ 
the government held these lands under a trust to convert them into cash, its primary 
object was, of course, to realize as soon and as much as possible, and not, as in respect 
to pnblic lands generally, to have them improved; so it might properly ignore the: 
questions of improvement or length of occupation. The trust was fulfilled when the, 
money was obtained. The land Department has recently placed the same construc- 
tion npon this matter. Citing the case of U.S. v. Woodbury ef al (5 L. D., 303). 

The court refused to set aside said patents, for the reason, that the 
government did not shew by satisfactory evidence that it had been de- 
frauded ; that it appeared that the entrymen were qualified pre-emptors. 
and. actual settlers; that the purchase money was paid for the land and 
there was “ not a scintilla of testimony to show that these entries were 
madé through any collusion or by virtue of any agreement between’ 
Halsey and the parties enteriig.” | : 

For the sake of argument, it may be conceded that the- government. 
acts as trustee, but itis by no meanstrue, that it is bound by the terms 
of the trust to dispose of said Jands so as to obtain as much money as 
possible and that too, in the quickest time possible. Were this so, the 
government would offer the lands at public auction and allow specula-. 
tors to buy without limit or restriction. But this has not been done. 
In the first instance by the express terms of the statute the lands can 
not be sold to any but actual settlers having the qualifications of -pre- 
emptors, and to each not exceeding one handred and sixty acres. 

The decision of Judge Brewer in the case cited, by no means sustains 


the construction of the appellant, that when the government has sold 


said-lands and obtained the purchase money, “its obligation and author- _ 

ity are at anend.” If the entry was fraudulent, or the entrymen did not 

have the qualifications required by said act of 1880, the: mere fact that. 
pee On $—_—12 
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upon false and fraudulent proof, the government had, through its proper 
officers, received payment and issued certificates for the land, would 
not deprive the government of the right and authority to cancel the 
entry upon proper proceedings being had. In the case of the United 
States v. Woodbury (supra) the question presented for decision was, 
whether a qualified pre-emptor, after filing his dectaratory statement 
and settling in good faith upon Osage diminished reserve lands, could 
make a valid agreement to convey the land to a town-site company 
after entry; and it was held that the statutory oath required of a pre- 
emptor is not applicable to an entry under said act of May 28, 1880; and 
that the only condition pre-requisite to an entry of said lands is, that 
the purchaser shall be an actual setiler with the qualifications of a pre- 
emptor. The decision in the Woodbury case referred to the case of 
Morgan v. Craig (10 C. L. O., 239), and stated that it held “that a com- 
parison of said act with that of May 9, 1872, and other acts relating to 
the disposal of these lands, shows that it was the policy of Congress to 
subject entries upon these lands to all the requirements and conditions 
of the generai pre-emption laws.” The correctness of this ruling was 
denied by the Department, and to that extent the case of Morgan ». 
Craig was overruled. In the case of Booth v, Lee, decided March 12, 
1888 (unreported), cited by counsel as authority for the proposition that 
‘the departmental ruling is that settlement for the benefit of another 
on these diminished reserved lands is valid,” the following statement 
is made: | 

‘This Department held in the case of United Statesv. Woodbury, that under the aet of 
May 28, 1880 (21 Stat., 143), the only condition pre-requisite to.an entry of the Osage 
Indian trust and diminished reserve lands in Kausas, is that the purchaser shall be 
au actual settler with the qualifications of a pre-emptor ; this decision overruled the 
former decision of Morgan v. Craig (10 C. L. O., 234) which held that a comparison 
of said act with that of May 9, 1872 (17 Stat., 90) and with other acts relating to the 
disposal of Indian lands iu Kansas, shows that it was the policy of Congress to sub- 
ject private entries upon that diminished reserved land to the general principles of 
the pre emption laws; and that a purchaser of said land may acquire title to the 
same although his settlement was made with the intention of proving up for the ben- 
efit of another to whom he had agreed to convey the land after entry. 

Said statement, so far as the same relates to the bona fides of the set- 
tlement, which was quoted from the case of Woodbury et al., was not .». 
necessary to the decision in Booth »v. Lee (sepra) and can not ber oF 
garded as authority, for the Department rejected the claim of Booth 
because he was never an actual settler within the meaning of said act. 

It is a well established rule that expressions of opinion not necessary 
to the decision of the case can not be considered as authority, or even 
binding upon the conscience of the court, in the same case upon a sec- 
ond appeal upon similar-facts. Barney et al v. Winona and St. Peter 
Railroad Company (117 U.5., 228). 

It is evident, therefore, that in the Woodbury case (supra) it was not 
necessary to decide and the Department did not intend to decide “ thut. 
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a purchaser of said lands may acquire title to the same although his 
settlement was made for the benefit of another,” and the statement of- 
the Department in Booth v. Lee to that effect was an erroneous expres- 
Sion of opinion not necessary to the decision of that case. If the settle- - 
ment is not bona fide, but is made for the benefit of another, then the - 
settler cannot be considered an ‘actual settler” within the meaning of 
Said act. If, however, the settlement is actually made in good faith, 

then the mere agreement to convey after entry will not of itself jisale 
date the entry. United States v. Woodbury et al (supra). But * itis 
essential that the settlement be shown to be actual and bona fide.” See 

Circular approved April 26, 1887 (5 L. D., 581). “ 
- The local land officers with the witnesses before them, with an op- 
_ portunity of noticing their demeanor while testifying, and after caretully 
weighing their testimony have found against the validity of said eu- 

tries, and your office has sustained their action. | 
- A careful consideration of the whole record leads me to the conclusion 
that said decision is correct, and I accordingly affirm the same. 


SWAMP LAND—FIELD NOTES OF SURVEY. 
LACHANCE v. STATE OF MINNESOTA. 


Though the field notes of survey may show the land to be of the character granted, 
it will not pass to the State under the swamp grant if the falsity of auch return 
is established. 


Secretary Vilas to Commissioner Stockslager, February 7, 1889. 


I have considered the case of Mikell Lachance v. The State of Minne- 
sota, involving Lot 1, the SE. 4 of the NE. 4, and the NE. 4 of the SE. 
4 of Section 4, T. 61 N., BR. 15 W., 4th P. M., Duluth, Minnesota, on ap- 
peal bythe latter from the decision of your office of October 14, 1887, — 
_ holding for rejection the State’s claim under the swamp land grant. 

Lachance made settlement on the tract in controversy April 6, 1883, 
with the intention of entering the same under the homestead laws when 
the plat of survey should be filed in the local land office. He alleged 
“that, between that date and the 21st of the same month, he had erected 
“and established his residence in a substantial log house..... and 
claimed that his improvements were worth $250. | 

June 11, 1833, the township plat was filed in.the local office. June 
20, the same year, Lachance went to the local office for the purpose of 
making homestead application for said tract, when he found that on the 
day of the filing of township plat the State had made selection of the 
Same tract as swamp land, under the act of March 12, 1860 (12 Stat., 3). | 

Thereupon Lachance made affidavit strongly corroborated by the affi- 
davits of several of his neighbors, setting forth the fact of his settle- 
ment, and residence as herein stated, and the further fact that no part 











180 DECISIONS RELATING TO THE PUBLIC LANDS. 


of said tract is swampy, but on the contrary that all of it “is high and 
dry and 1n every way fitted for agricultural purposes; ” that any sur- 
vey upon which it is noted as ‘swamp land” is and must necessarily 
be “false and fraudulent”; and he asked that a date be designated for 
a hearing at which he may be allowed “ to substantiate any and all the 
allegations above set forth.” 

October 13, 1884, your office denied Lachance’s request for a hearing 
to determine the character of the land. On appeal your decision was 
reversed April 7, 1886, by my predecessor and your office was ‘“ directed 
to order a hearing at which Lachance will be afforded an opportunity to 
prove the character and condition of the tract in controversy at the 
date of the swamp land grant to the State of Minnesota.” lLachaiuce v, 
The State of Minnesota (4 L. D., 479). 

A hearing to determine the character of the land at the date of the 
swamp grant was accordingly ordered. Notice was issued to the par- 
ties in interest August 5, 1886, fixing September 24, 1886, as the day 
for the trial at the local office. On that day the contestant appeared 
with his attorney T. H. Pressnell, and W. W. Billson eapeoecs in be- 
half of the State. 

The Commissioner of the State Land Office objected to the jurisdiction 
of the register and receiver, and protested against the right or power of 
any officer or officers of the United States to investigate, attempt to de- 
cide upon or to determine the rights of the State of Minnesota by reason 
of the character of said tract of land or to decide upou any of the ques- 
tions mentioned in the notice of the proceedings. The grounds of 
objection were fully considered in the decision directing the hearing 
and the local officers properly overruled the said objection and proceeded 
with the hearing. _ 

The local officers decided that the testimony tended to show that the 
greater part of Lot 1 and the SH. + of the NE.4 are wet and overflowed 
lands unfit for cultivation without drainage, aud that the NE. 4 of the 
SEH. 4 is high agricultural land. 

From the decision of the local office both parties appealed. A decis- 
ion was rendered by your office October 14, 1887, holding that from the 
evidence “ the character of the land in controversy as dry, agricultural 
land is clearly and fully established,” and holding for rejection the 
claim of the State for the whole tract. 

This decision is brought before me for review, by the appeal of the 
State. . 

The determination of the case rests upon the weight to be given to 
the testimony which is so conflicting that it will be referred to at some 
length. 

Peter Lachance (no relation of claimant) examined the land in J une, | 
1886, found eight acres of low land in the river bottom, which was then 
dry but might overflow in the spring; the land lies about twenty-five 
feet above the water in the stream and is timbered with birch, poplar 
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and pine trees; some of the birch trees were eighteen to twenty inches 
in diameter. Witness saw Mikell Lachance’s improvements—a good 
house and one and one-half acres of growing potatoes—in the middle of 
lot 1; the land is not swamp and any return so describing it is false. 
William Cass—a woodman—examined the land in May, 18835; exam- 
ination took three or four hours; the land is tweuty to thirty feet above 
the stream; found birch, poplar and pine trees; ten or twelve acres 
were bottom lands but were dry at the date of his examination; the 
land is not swamp but is agricultural land and any return designating 
it otherwise is false. 

Thomas J. Walsh resides in the same section as the land inv éived’: 
has thoroughly examined it dozens of times and has seen it at all sea- 
sons of the year; the land is fifty feet above river bank and has on it 
pine and birch trees; when the river is very Ligh five to eight acres. 
are overflowed; there is no swamp. 

‘Joseph Roy. first saw the Jand in 1883; Lachance has land cleared 
aud has raised crops every year since and including 1883; knows every 
part of land, it is sixty feet above the river and has on it birch, poplar 
aud pine trees; there are five to eight acres of wet land along the river 
but there is no SWamp On the tract. 

Michael Beaudoin has been all over the land; was there in July aud 
in August, 1886; saw no swamp land; there are six or eight acres of 
low but dry fioitoin land along the aoe. birch and pine trees grow on 
it; the land was fifty jeet above the <reaiin 

vexeph Beaudoin has been on the land once a year for the past three 
years and three or four times this year; has thoroughly examined it; 
the land is sixty feet above river and the timber consists of pine, birch 
and poplar trees; there are from seven to eight acres of bottom lands ; 
the tract is good farming land. 

RK. H. Fagan testified that he was an explorer and in 1883, and 1884, 
examined all the swamp lands in the township tor the Wisconsin, Min- — 
neapolis and Pacific R. R.; there are three “ kettle holes” or low places 
on the E. 4 of the NE. 4 containing about two and one-half, three and . 
one-half and four acres respectively; these holes may be one hundred 
and fifty paces apart; there is a range of hills ruuning through the 
land at one point fifty feet high; in his opinion the land is not swamp ; 
it is well timbered with birch, poplar, balsam, spruce, and pine. Wit- 
ness has examined about 20,000 acres of swamp land for the railroad 
company; does not think this land is, or was thirty or sixty vears ago, 
swamp land and. does not think any return could truthfully report it 
as such. Witness has examined the land so closely that his report 
would cover every fiveacres. Fagan filed a plat made by him showing 
that the land is not swamp. 

Mikell Lachance, the claimant, testified that he has lived on the land 
since 1883, and has built a house and raised crops every year; the !aud 
is not swamp. 
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For the State George R. Stunz testified that he had the contract for 
surveying the township; section four was surveyed by his assistants ; 
he was never on the land and knows nothing of it personally; does not 
know which of his assistants ran the line; supposes the field notes were 
made by his brother; supposes that the survey was correct. 

On the Wednesday before the hearing A. W. Bradley of Duluth, met 
at the Pioneer Hotel at Tower witnesses Mee, Steinbrunner, Nye, and 
Ash and walked with them about three miles to the land and made an 
examination of it. They left the hotel about noon, reached the land 
about twenty minutes of two, left it between four and five and got back 
to the hotel about six. (testinlony of Nye). With the exception of Mr. 
Stunz they were the only witnesses called in behalf of the State. Con- 
cerning the circumstances of their visit Mr. Bradley testified that he had 
all interest in a contract for the purchase of the land from the Minne- 
apolis and St. Cloud R. R. (claiming under the swamp land grant) and 
that he “employed Mr. Mee, Mr. Steinbranner, Mr. Nye and Mr. Ash to 
go'with me. They were to go an examine the land in question with me 
and also to be witnesses.” Bradley and all of these witnesses testified 
that sixty acres or more of the land were swamp in character E. M. Mee 
was the principal witness; he had seen the land once before. He found 
sixty acres of land, in his judgment, swamp. Mee filed a plat that all 
his companions testified to being substantially correct showing that 
three fourths of the tract involved was swainp. Bradley testified that 
some notes were made during the progress of the examination, bat wit- 
ness Steinbrunner testified that none of the party kept a written memo- 


_randum of the examination and that Mee’s map was made at the hotel | 


at Tower that night. 

John Collins, an explorer, was called in rebuttal and testified that he 
had visited the land two years and one year ago; he was * looking. 
around for anything he could find on his own hook, mineral or timber” 
and saw only seven or eight acres of swamp land. 

Witnesses Walsh and Roy, it was developed at the hearing 2, have or 
had similar claims in the vicinity and it was stated that Fagan also had 
a claim of the same nature but not in the immediate neighborhood of 
the land. 7 

Giving due weight to these circumstances and takiug into considera- 
tion the opportunities the witnesses had for acquiring Knowledge of the 
matters to which they testified, Iam of opinion that the falsity of the 
return as swamp land of the tracts involved herein is shown by a clear 
preponderance of the evidence and that at the date of the grant no one 
of said subdivisious was in greater part swamp land within the mean- 
ing of theact. Sutton v. State of Minnesota (7 L. D., 562) and Kortsch 
v. State of Minnesota, (7 L. D., 313), 

Your decision is accordingly affirmed. 
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ENTRY—PATENT—EQUITABLE ADJUDICATION.* 
J. J. HAGERMAN ET AL. 


An application to the Board of Equitable Adjudication, for the confirmation of an 
entry on which patent has issued, should be accompanied by a surrender of 
the outstanding patent, which will be canceled after confirmation of the entry; 
and prior to the issuance of a new patent. 


Acting Secretary Muldrow to Commissioner Stockstager, October 30, 1888. 


By letter of November 3, 1887, your predecessor submitted for action 


by the Board of Equitable Adjudication a list of fifteen private cash 


entries made at the Marquette land office, in the State of Michigan, by 
J. J. Hagerman et al., with a recommendation that they be confirmed, 
under the provisious of Sec. 2456 of the Revised Statutes. 

It appearing that patents had issued and were outstanding on said 
entries, Secretary Lamar, by letter, dated November 9, 1887 (6 L. D., 
314), submitted the list to the Honorable Attorney General, for his ac- 
tion, expressing the opinion in said letter, that so long as patents are 
outstanding on said entries, there is no authority of law for their refer- 
ence to the Board of Equitable Adjudication for its confirmatory action ; 
that there being no evidence that the patents in these cases have been 
returned and canceled, the entries should not on the record as mace bé 
confirmed. 

The Honorable Attorney General, by his letter of October 22d in- 
stant, has returned the list to this Department, concurring in the views 
of my predecessor, that there can not be confirmation, without the sur- 
vender of the outstanding patents, but expressing the opinion that can- 
cellation of patents in such cases may take place after action by t the 
Board of Equitable Adjudication. 

Thea list and entry papers are vohuned: herewith, and with them T 
transmit copies of the letters, above referred to, of Secretary Lamar 
and of the Honorable Attorney General. ) 


OPINION. 


Attorney General Garland to the Secretary of the Interior, Oasher 22, 
1888. 


- T have the honor. to return herewith a list of fifteen private cash en- 
tries of public lands made at the Marquette land office, in the State 
of Michigan, which was referred to me by the Secretary of the Interior, 
in a letter dated the 9th of November last, for consideration and con- 
current action. 

It appears that these entries are voidable, and, having been for that 
reason snbmitted to the Commissioner of the General Land Office, for 


* Not reported in Vol, 7. 
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the action of the Board of Equitable Adjudication thereon, under the | 
law relating to suspended land entries, are by him approved and rec- 
ommended to that board for confirmation. It also appears that the. 
same entries had all been patented previously to their submission to the 
Commissioner, and that the outstanding patents have not as yet been 
surrendered. And the Secretary in his letter expressed the opinion 
that, until the patents are surrendered and canceled, the entries should 
not be confirmed by the board, aud furthermore that the Commissioner 
has no authority to lay them before it. 

The case here preseuted is governed by section 2456 Rev. Stat., which 
reads as follows: 

Where patents have already been issued on entries which are confirmed by the 
officers who are constituted the board of adjudication, the Commissiouer of the Gen- 
eral Land Office, upon the canceling of the outstanding patent, is authorized to issue 
anew patent, on such confirmation, to the persun who made the entry, lis heirs or 
aSsigDs. : 

This provision, which is taken from the second section of the act of 
March 3, 1853, chap. 152, does not in terms require either the cancella- 
tion or the surrender of the outstanding patent before confirmation of 
the entry by the board; though it plainly contemplates not only such 
confirmation, but the surrender and also the cancellation of such patent 
before the Commissioner is authorized to issne a new patent. Under 
the act of 1853, the outstanding patent was required to be surrendered 
previously to confirmation of the entry by the board. This is shown by 
the provision thereof giving authority to confirm, which confers it only 
upon those officers who constituted the board of adjudication ‘at the 
time of such surrender.” But that act did not call for a cancellation of 
the patent prior to confirmatiou of the entry by the board. Such can- 
cellation was, indeed, thereby required before the Commissioner could 
issue a new patent on the confirmation of the entry by the board, but 
the confirmation of the entry might lawfully take place prior to the 
cancellation of the patent. 

_ Although the surrender of the outstanding patent in advance of the 
actiou of the board upon the entry is not in terms required by section 
2456 of the revision, as was the case in the act of 1853, yet such a re- 
quirement is entirely compatible with the language of that section; in 
view of which it may fairly be presumed that the practice established 
by the act of 1853, touching such surrender, was not meant to be dis- 
turbed by the revision. | 

It is my opinion that, in «he case of an entry of the above character 
upon which a patent has already issued, where the action of the board 
of equitable adjudication is applied for with a view to obtaining the is- 
sue of a new one by the Commissioner under section 2456, Rev. Stats., @ 
surrender of the outstanding patent should accompany the application, 
or at least occur before the eutry is acted upon by the board; that such 
patent, when surrendered, need not be canceled until after contirmation 
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of the entry; and that it-is sufficient if the cancellation thereof be done 
previously to the issue of a new patent by the Commissioner. 

I accordingly concur in the view expressed by the Secretary in so far 
as it affirms the requirement of a surrender of the outstanding patent 
before action on the entry by the board, and differ therefrom only as 
regards the cancellation of the patent—holding that this may take place 
after such action is had. 


ACCOUNTS—DEPUTY SURVEYOR'S CONTRACT. 
ERNST BUETTNER. 


The insertion of a provision in a deputy surveyor’s contract that the cost of the work 
performed thereunder shall not exceed a specified amount, operates as a limitation 
upon the other provisions of the ‘coutract, and restricts the adj ustment of the ac- 
count within the maximum specified. 


Secretary Vilas to Commissioner Stockslager, February 7, 1889. 


I have considered the appeal of Ernst Buettner, United States deputy 
surveyor, from the decision of your office, dated February 7, 1888, in 
the matter of his claim for $141.72, which sum had been disallowed by 
your office upon an adjustment made May 6, 1885, of his account for 
certain work done under a contract duly made. 

It appears that said contract was made August 27, 1884, between 
Fred. Salomon, surveyor-general of the United States for Utah Terri- 
tory, acting for and in behalf of the United States, of the one i and 
this appellant, deputy surveyor, of the other part. 

Said contract provided for certain surveys to be made by said deputy 
surveyor at a cost “not to exceed the amount of two thousand five 
hundred ($2500) dollars.” 

It then provided certain rates per mile for base, standard, meridian — 
and meander lines, other rates for township lines, and still other rates 
for section lines. The surveys were made, and the account rendered 
thereon aggregated $2,641.72, or $141.72 in excess of the maximum 
amount named in the contract. | 

Your office, in adjusting the account reported for payment the sum of 
$2500, for the reason that it had been stipulated in the contravt that 
the sum total for surveys to be made thereunder shouid not exceed: 


$2500. This amounted toa disallowance of the $141.72 in excess of 


$2500. 
Application was auteeauenile made to your office for favorable ad- 


justment as to said balance of $141.72, which it was claimed was due 


the deputy surveyor for the surveys executed under the contract herein 
inentioned. Your office, acting on said application, held in the decision 
appealed from that, “‘the deputy surveyor having entered into specific 
contract with the United States limiting in express terms the sum the 


- United States agreed to pay and the contractor to receive for the work 
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dione by him under this contract, it does not lie within the scope of the 
authority of this (your) office to adjust an account in his favor for an 
amount exceeding that sum.” 

It is argued on appeal that the sum ($2500) named in the contract 
as a maximum was intended only as an estimate, and that this is made 

apparent by an examination of another part of the same contract, which 
provides specified rates per mile of survey. 

I am unable to so construe the contractasa whole. Ifitwas necessary, 
as it doubtless was, to make an estimate in order to get a basis for the 
pond required, I see no reason why that estimate should go into the con- 
tract merely as an estimate. Such estimate would have served its pur- 
pose when the amount of the bond was ascertained. The insertion in 
the body of the contract of the amount, $2500, as a maximum, clearly 
meant something more than a mere estimate. It meant just what the 
language of the contract says, viz: that the total cost of said surveys 
should not exceed $2500. In other words, the insertion of the amount 
named as a maximum operated as a limitation upon the other provis- 
jons of the contract. | , 

The rates named per mile were to be allowed so long as the aggre- 
gate did not exceed $2500. Should they exceed that amount, as they _ 
did, they were then to be scaled down so as to come within the limita-_ 
tion. At any rate, the limitation was not to be exceeded in the ae 
ment and approval of the account. 

Finding nothing which under the terms and provisions of the con- 
tract would warrant a favorable adjustment of the claim as made for 
$141.72, your office decision is affirmed. 


CARLSON v. KRIES. 


Motion for review of departmental decision rendered September 22, 
1887 (6 L. D., 152) denied by Secretary Vilas, February 7, 1889. 


HOMESTEAD ENTRY—PRIVATE CLAIM. 
RICHARD GODFREY. 


Land suspeuded from sale or entry, by order of the surveyor general, pending the 
final location ofa perrale claim, is not subject to appropriation under the home- 
stead law. 


Secretary Vilas to Commissioner Stockslager, February 7, 1889. 


I have considered the appeal of Richard Godfrey from your office 
dlecision of May 10, 1887, rejecting his application presented at the local 
office in November, 1886, to make homestead entry of the SW. 4 of the 
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SE. 4, Sce. 23, and the NW. 4 of the NE. tof Sec. 26, T. 11 8., R. 4 W., 
S. B. M., Los ‘Angeles, California. - 

The reason assigned by said decision for the rejection of the applica- 
tion is “that the tracts applied for were suspended from entry and sale 
“by surveyor general’s letter of December 16, 1881, pending the final 
location of the Rancho Buena Vista,” and said decision was an affirm. - 
ance of the action of the local office. 

The ground of appeal is that the land in question is entirely outside 


of the claimed limits of the Buena Vista grapt, and was improperly | 


suspended from entry aud settlement. 

Whether the lands are or are not as a matter of fact within the claimed 
limits of said grant,'is a question which wili be determined by the final 
adjudication of the grant. | 

The surveyor general evidently thought from the evidence before re 
that they were, or he would not have taken the action which he did. 

That action placed these lands sub judice pending the final adjudica- 
tion of the grant elaim, and they were, therefore, not sanyees to entry 
under the application of this appellant. 7 

Your office decision rejecting the application is affirmed. 


APPLICATIONS FOR AMENDMENTS. 
(Circular. ) 
Commissioner Stockslager to district land officers, January 11, 1889. 


In all cases hereafter arising where an application is made to ainend | 
a filing or entry under the homestead or other laws, with a view to cor- 
recting a mistake in the original application, the ainendment of which 
is not specifically provided for under section 2372 U.S. B.8., you will 
require the claimant to file with you his own affidavit, corroborated by 
two witnesses, or such other evidence as can be procured, showing the 
mistake of the description of the land intended to be entered, and that 
every reasonable precaution had been wade to avoid the error; and in 
full detail all the facts and circumstances. You will transmit the appli- — 
cation to this office with your joint report both as to the existence of 
_ the error, the diligence of the entryman, aud the credibility of each 
person testifying thereto, aud in each case you will report the status of 
the land which the party desires to embrace in his eutry by amendment.: 
Approved : 
Wa. I’, VILAS, 

Secretary. 
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REPAYMENT--OBITER DICTUM. 
© THOMAS MADIGAN. 


Repayment may be properly allowed where through mistake the settlement and im- 
provements of the entryman were not on the land covered by the entry, and it 
was accordingly canceled. 


A ruling of the Department on a question not involved in the ease under considera- 
tion will be treated as mere dictum and not conclusive. 


Secretary Vilas to Commissioner Stockslager, February 7, 1889. 


By letter of September 27, 1888, your office transmitted the papers in 
the case of Thomas Madigan with the recommendation that the decision 
of the Department therein made May 5, 1881, be modified to the extent 
of allowing repayment. 

It appears that Madigan filed declaratory statement for Lots 3 and 4, 
Sec. 24, T. 13 8., R. 39 W., Wa Keeney, Kansas, and on December 20, 
1875, nde proof and payment for the same, and cash certificate issued. 
The entry was approved for patent June 20, 1876, the proofs being sat- 
isfactory, but the Union Pacific railway company contested the claim, 
alleging that Madigan’s house and improvements were uot situated on 
said lots 3 and 4. 

Under instructions from your office a hearing was then had at the 
local office, on November 15, 1876. 

It appears that the Fort Wallace military reservation lies immediately 
east of said lots; that Madigan first settled within the limits of said 
reservation by mistake; that the military authorities in 1875, moved 
him therefrom beyond the line which they then recognized as the west- 
ern boundary of the reservation, to the land which he now occupies; 
that this second location was also within the boundaries of said reser- 
valion as shown by the government survey, the improvements being - 
about a quarter of a mile east of the actual boundary and consequently 
the same distance from said lots; and that Madigan believing that he 
occupied the land applied fur, made valuable improvements and has 
since been allowed to remain there undisturbed. | 

Your office by letter of June 10, 1880, atter consideration of the testi- 
mony taken at said hearing, directed the suspension of said entry and 
said ; 

In consideration of the fact however, that Madigan had good reasons for believing 
his settlement to be upon said lots and his manifest good faith toward the govern- — 
ment, ..... he will be permitted to establish his residence thereon. 

Madigan appealed and the Department finding the improvements 
were not on said lots, directed that the entry be canceled “ without re- 
course to the United States for the purchase money.” 

Madigan’s application for repayment is dated July 11,1887. Heasks 
further, | 

That I may be permitted to enter or purchase the same number of acres (as are) > 


contained iu lots 3 and 4, a‘ljoining those lots on the east of them. This is the land 
my improvements are on, and that I have resided on for over twelve years, with 


_ eredit for the purchase money already paid the government in 1375 for lots 3 and 4. 


~ 
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_ When the case was first before the Department the only point pre- 

sented by the record was the legality of the entry. There was no ap- 
plication for repayinent, and that subject was not properly before the 
Department. I therefore find that the ruling of the Department on that 
question was mere dictum and not of binding force in this proceeding. 
' The facts as now presented make a proper case for repayment under 
the rulings of the department. You will therefore cause to be repaid 
to said claimant the money paid by him on account of said entry. Said 
decision of May 5, 1581, is accordingly modified. 

The application to be permitted to enter or purchase as many acres 
as are contained in said lots, is not in proper shape to be passed upon. 
No formal application is presented and the land desired is not specified, 
nor are the qualifications of the applicant shown. Furthermore, on 
October 19, 1888, Congress passed an act for the disposition of said mil- 
itary reservation, under which instructions were issued December 8, 
1888. 

You will notity said claimant of the contents siesear and that he will 
be allowed to present a formal application for the land he desires, upon 
receipt of which the case will be disposed of anew in accordance with 
existing Jaw and.regulations. 


PRIVATE ENTRY—RE-OFFERING—~—RESTORATION NOTICE. 


GEORGE M. WAKEFIELD. 


Private cash entries of even numbered sections within the granted limits of the’ grant 
of June 3, 1856, held voidable for the want of a restoration notice, may be referred 
to the Board of Equitable Adjudication for confirmation; but private entries of 


odd sections within said limits, held void for want of re-offering must be can- 


celed. 
Secretary Vilas to Commissioner Stockslager, February 9, 1889. 


I have considered the case of George M. Wakefield on appeal from 
your office decision of July 16, 1887, holding for cancellation his private 
cash entry for E. $ NE.4 See. 10, the SE. 4, Sec. 17, and the NE. 4 and 
NE. 4, NW. 4, See. 20, all in T. 42 N,, k, 34 W., Marquette, Michigan, 
land “district. 

The private cash entry for the above lands was allowed by the local 
officers March 22, 1880, and on May 24, 1887, the entryman réquested 
that patents issue therefar, 

Upon this request your office, as ‘noes stated, held the said entry 
for cancellation and entryman appealed. 


The said land is all within the granted limits of the grant by act of 


June 3, 1856 (11 Stat. 20) to the. State of Michigan to aid in the con- 
| struction of a road from Marquette to the Wisconsin State line, which 
grant was conferred upon the Marquette and State Line Railroad Com- 
pany, and its rights, by changes and consolidations, were subsequently 
vested in the Chicago and Northwestern Railroad Company. 
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In section 2 of said act of June 3, 1856, it was provided that the even 
numbered sections within said granted limits should not be sold for less 
than double minimum price; ‘nor shall any of said lands become sub- 
ject to private entry until the same have been first offered at publi¢ 
sale at the increased price.” 

By joint resolution of July 5, 1862 (12 Stat., 620) a change of route 
was authorized and it was pravided that they should receive new lands 
adjacent to the new route to the same width on each side of the new 
line and that the State of Michigan should certify back to the United 
States the lands certified to it for the benefit of the said railroad under 
the old route. 

Said resolution also provided that the even numbered sections lying 
within the granted limits of the old route, shall hereafter be subject to 
sale at one dollar and twenty-five cents per acre,” and in the third sec- 
tion providing for the disposal of the odd numbered rections thus re- 
stored to the public domain, it was made the duty of the Commissioner 
of the General Land Office to “ re-offer for public sale, in the usual 
manner, the lands embraced in the lists of snrrendered lands aforesaid.” 

The question of private cash entries of the even sections thus re- 
stored to the public domain, was presented to this department in the 
case of Pecard v, Camens etal. (4 L. D., 152), and it was therein held so 
far as said even numbered sections were concerned, that, 

Where land had been once offered, then increased in price and again offered, and 
while in that condition deciared by Congress to be subject to sale at the first price, 
and private entries were allowed therefor, without further offering. such eutries are 


not void but voidable, for the want ofa restoration notice, and may be confirmed by 
the Board of Equitable Adjudication. 


The lands in the case at bar being in the same township with part of 
those in controversy in Pecard v, Camens, are properly subject to the 
rule therein applied. 

Therefore the application of entrymen for patents will so far as the 
said lands in sections ten and twenty are concerned be referred to the 
Board of Equitable Adjudication. 

The question of the method of disposal of the odd numbered sections 
restored to the public domain by the change of route of said railroad 
and the resolution of July 5, 1862, was decided by this department in 
Wakefield ». Cutter et al. (6 L. D., 451). 

In said case the status of such odd numbered sections was fully dis- 
cussed and it was held that “as Congress had in the act providing for 
their restoration to the public domain, affixed as a condition to their 
acquisition by a purchaser, the requirement that they be re-offered at 
public sale, this re-offering at public auction was a condition precedent 
to the right of entry of such sections,” | 

It follows then, that under the rule in Wakefield v. Cutter, supra, 
claimant’s private cash entry for the SE. 4 of Sec. 17, must be canceled. 

Your said decision is modified accordinely 
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TIMBER CULTURE ENTRY—FINAL PROOF. 
ROBERT M. WINSLOW.’ 


There is no provision in the timber culture law requiring that the trees should attain: 
any particular height or size before certificate and patent can issue for the Jand. 
The eight years of cultivation reqnired by the statute, must be computed from the 
time the full acreage of trees, seeds, or cuttings are planted, : 


First Assistant Secretary Muldrow to Commissioner Stockslager, Febrw- 
ary 9, 1889. 


Robert M. Winslow appeals from your office decision, dated Decem- 
ber 6, 1887, rejecting the final proof tendered by him under his timber 
culture eniry, No. 1395, for the NW. 4, Sec. 26, T. 141 N., R. 64 W., 
Fargo land district, Dakota. | 

_ The record discloses the following facts: 

Entry was made July 5, 1878. Final proof was offered J une 11, 1887. 


* #% * # * * % 


The proof was rejected by the local officers, ‘‘ for the reason that we 
_ do not think the trees have reached such size as will reasonably ensure 
their maturity without further protection.” 

This action was affirmed by your office, but claimant’s entry was al- 
lowed to stand subject to his making new proof when he can show that) 
the trees “have attained a growth such as will insure their peaersae 
existence.” 7 

I can not assent to the reasons given for the rejection of this claim- 

ant’s final proof. There is no provision in the timber culture law re- 
quiring that the trees should necessarily attain any particular height or 
Size before certificate and patent can issue for the land, and in this re- 
spect the proof in this case is not necessarily defective. 

_ The proof submitted, however, fails to show that the trees have been. 
cultivated and kept in a healthy growing condition for the period of. 
eight years plainly required by the law. The eight years of cultivation: » 
required by the timber culture act must be computed from the time the 
full required acreage of trees, seeds, or cuttings are planted. Depart- 
mental circular, June 27, 1887 (6 L. D., 284)... This interpretation is. 
manifestly in accord with the plain and.positive terms of the act, and 
under it the claimant’s proof is clearly insufficient, inasmuch as it shows: 
a cultivation of less than seven years, instead of eight years, since the. 
trees were planted. The proof must, therefore, for that reason, be re-. 
jected, and your decision to that effect is affirmed. The claimant will © 
be allowed to submit new proof within the lifetime of his entry, when 
he can show the full eight years cultivation required. 

_ This case is, in many respects, similar to that of Henry Hooper (6 L.. 
D. , 624), to which reference is made. 
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PRACTICE—APPEAL—RELINQUISHMENT—RESIDENCE. 
O’BRIEN v. RICHTARIK. 


Failure to file specifications of error within the required time will not defeat an ap- 
peal where such failure was caused by the appellant’s inability to secure a copy 
of the decision. 


A motion to dismiss an appeal, filed by a former attorney of the appellant, will not 
be considered where it is apparent that said attorney, at the date ofsaid motion, 
‘ had ceased to represent the appellant. 


A relinquishment to be effective must be the voluntary act of the entryman. 


In the absence ofan intervening adverse claim, credit may be allowed a homesteader 
for residence on the land while covered by his previous timber culture entry. 


First Assistant Secretary Muldrow to Commissioner Stockslager, February 
9, 1889. 


On January 13, 1874, Joseph Schumcker made timber-culture entry 
for the SE. + of Sec. 8, T. 5 N., R.3 E., Beatrice, Nebraska. This entry 
was, on October 22, 1883, canceled upon Schumeker’s relinquishment 
and same day Frank Richtarik made timber-culture entry for the tract 
named. On November 12, 1883, John O’Brien filed against the entry 
of Richtarik his affidavit of contest, alleging that the land was not 
naturally devoid of timber and on the same day he (O’Brien) applied 
to make homestead entry thereon. . 

A hearing upon said contest was had at the local office on J anuary 
8, 1884, at which time Richtarik made default. Upon the testimony 
submitted the local office found “ that at least twenty-five acres ofnatural 
timber is growing upon said section and at least five acres upon the 
SE. + of said section; that said SE. 4 was not subject to entry under 
the timber-culture act.” No appeal was taken from this finding. 

By office letter of August 16, 1884, you state, “ that there is also now 
before ine for action, certain affidavits submitted . . . in support 
of the application of said Schumcker for the re-instatement of his said 
canceled timber-culture entry on the ground that its cancellation was 
brought about through fraud.” 7 

By the same letter, your office held that ‘a rehearing should be had 
in the case of O’Brien v. Richtarik and that Schumcker should be al- 
lowed to interplead therein, this with the view to arriving at all the 
facts bearing upon Schumcker’s alleged fraudulent relinquishment of 
his entry and permanent right to the land so that ample justice may 
be done in the matter.” 

By letter of July 12, 1885, the local office ceanamibien the testimony 
taken at a hearing had before the local office on October 6 and 7, 1884, 
also the testimony taken before a justice of the peace at Wilber, Ne. 
braska, on October 31, 1884, and before the local office in June, 1885. 
They also forward by the same letter, the application of Schumcker, 
dated October 7, 1884, whereby he asked that his timber-culture eutry 
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be re-instated, or, in the event that it should not be deemed proper to. 
re-instate said entry, that he be permitted to make homestead entry for 
the tract. Along with this application is submitted the formal affida- 


vits made November 29, 1884, before the clerk of the district court by: 


Schumcker and two witnesses, in support of his timber-culture entry, 

and which he asks in said application be accepted as proof of his com- 

pliance with the timber-culture law. 

In the said letter of July 12, 1885, the local office rendered their opin- 
- ion to the effect that ‘if pace his (Schumeker’s) rights should be 

restored,” 

On June 2, 1887, your office held “as Schumcker had no opportunity 
to disprove the charge made by O’Brien affecting the timber character 
of the land,” and he (Schumcker) having died since the transmission of 
the record to your office, that his (Schumcker’s) “ heirs and legal repre- 
sentatives should be given an opportunity to be heard on that charge, 


or if such charge be admitted and confessed to be true, then in order to. 


save the valuable improvements. . . . . they should be allowed to 
make homestead entry of the tract involved.”. From this decision 
. O’Brien appealed. The attorney for Schumcker’s heirs on January 5, 
1888, moved to dismiss the appeal. 

Notice of your decision of June 29, 1887, was sent by the local officers 
to the attorney for contestant by letter, dated July 9, 1887, but the letter 
did not contain a copy of said decision. By letter, dated September 5, 


and received at your office September 12, 1887, said attorney forwarded. 
“his notice of appeal. In this letter the attorney stated; that he received. 


such notice July 12, 1887; that the attorney, who had represented 


Schameker at the hearing, had withdrawn from the case, and that he. 


did not know who was attorney of record for Schumcker. 

From an endorsement upon said letter of September 5, 1887, it ap. 
pears that your office, on December 9, 1887, returned said notice of 
- appeal for correction and for service on eouneel (i. C. Ford) of “ opposite 
party.” 

On December 2 22,1887, the.contestaut’s appeal and S sésiaea lions. were 
received at your office, fabethier with registry receipt of notice to the 
attorney named. 

It appearing that notice of the appeal was filed within sees days from 


notice of the decision appealed from, that the attorney for the contest-: 
ant was, as contended by his letter of January 26, 1888, prevented from 


filing his specifications of error within such period, by his failure to ob- 


tain a copy of said decision, and that notice of such specifications of 


error was properly served after the said notification of December 9, 1887, 
_ by your office, this motion can not, in my opinion, be sustained. 


On November 23, 1888, the attorney for appellant, O’Brien also filed — 


@ motion to dismiss the appeal. This motion is based upon the allega- 


tion that O’Brien has abandoned the land and taken up a homestead or, 


161 84—-VOL 8——13 
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pre-emption claim in Kansas; that O’Brien is not the real party in in- 


terest, as contestant and hissaid contest was in bad faith; that O’Brien 
has failed to keep his agreements with his counsel and that the equities 
of the case are with the heirs of Schumcker. 

It being apparent that the said attorney did not represent the appel- 


lant at the date of the last named motion, the same has not been con-. 


sidered. 
The material facts are sufficiently stated in the decision appealed 


from, to which reference is hereby had, and I coneur in your conclu- 
sion ‘tat the relinguishment of Scnuncker was induced by question-. 


able methods, and that it was nct his voluntary act. 
It is well settled that a relinguishment, to be effective, must be the 


voluntary act of the entryman. Schumeker’s relinquishment was not. 
his voluntary act. The entry made by him should, therefore, be re-in-: 


stated and his heirs allowed to submit proof in support of the same. 


Ican not, however, concur in your conclusion that the heirs of. 
Schumeker should at this time be permitted to acquire title to the land 


under the homestead law. Itis true that in the absence of an inter- 


vening adverse claim, credit could be allowed for Schumcker’s residence 


upon the land while covered by his timber-culture entry. Falconer v. 
Hunt e¢ al. (6 L. D., 512). | 
It is also true that the evidence creates a suspicion that O’Brien’s 
contest against Richtarik’s entry was instituted for the benefit of his 
brother-in-law. The record, however, does not affirmatively show that 
such was the fact. 
The attention of the Deparenient having been called by the allega- 


tions of O’Brien in said contest to matter which goes to the validity of. 


Schumeker’s entry, the contestant, O’Brien, should, in my opinion, be 
accorded the right to be heard. 

So far as the record discloses, no action has been taken upon the 
finding of the local office, that the land was not subject to entry of 
- Richtarik. Richtarik has not appealed, and his entry will therefore be 
canceled. 


In accordance with the view heretofore expressed, you will re-instate 


the timber culture entry of Schumeker, and notify his heirs that they 
will be allowed to submit proof in support thereof. If, however, after 
thirty days notice of this decision, the contestant, O’Brien, fails to ap- 


pear and contest the re-instated entry of Schumcker, J can see no reason . 


why the entry could not be canceled, and the said application to make 
homestead entry allowed. 
Your decision is modified accordingly. 
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MINING CLAIM—MILL SITE—SURVEY. 
- | 7 ALTA MILL SITE. 


The expenditure of five hundred dollars upon the mill site is not a condition prece-. 
dent to obtaining a patent therefor, when the applicant is also the proprietor of a 
lode, and the mill site is located in connection therewith. In such case it is only’ 
required that the mill site shall be used or occupied for mining or milling pur- 
poses, 

It is not necessary that the survey of the mill site should be connected with a corner: 
of the public surveys or a mineral monument, if such survey is properly con- 

nected with the survey of the lode claimed in connection therewith. 

The non-mineral character of the land claimed as a mill site must be established. 

On application for patent a mining company must furnish proof that it has complied 
with local requirements in the matter of filing its articles of incorporation. 


Secretary Vilas to Commissioner Stockslager, February 9, 1889. 


J have considered the appeal of the Lester Mining Company of San. 
Francisco, California, from your office decision of September 22, 1887, 
holding for cancellation mineral entry No. 138, Mohave County, Ari- 
zona, known as the Alta mill site. | 

It appears from the record that said mining company are the owners 
of a lode known as the Alta mine, which is in the neighborhood of their- 
said mill site but the same are not contiguous. 

Upon their application for patent for said mill site your office = let- 


ter of November 24, 1886, required the surveyor general of Arizona to’ 


furnish his certificate that the value of the improvements made upon 
said mill site claim was not less than $500, his certificate being only to 
the effect that the improvements on the Alta mining claim, (a different 
piece of property) exceeded that amountin value. You also required’ 
that the plat and survey be so amended as to connect a corner of said 
mill site with a corner of a public survey, if such corner can be found 
Within two miles, otherwise, with a mineral monument within that dis- 
tance. 

By letter of the same date to the local officers, you also required proof 
that a copy of the articles of incorporation of said Lester Mining Com- 
pany, had been filed in the office of the Secretary of the State of Ari- 
zona, and in the office of the recorder of the county in which said com- 
pany was doing business, and that proof of the non-mineral character 
of said mill site claim be furnished. | 

On December 3, 1886, in reply to your ao letter of November 24, 
1886, the surveyor canes sald, 


This office was not advised until the receipt of the departmental letter above re- 
ferred to, that it was necessary to connect 2 mill site with other than the survey of 
the mine with which it was claimed, if the latter was connected with a United States 
mineral monument, or a corner of the public surveys; and further that it was required 
to certify the value of the improvements upon a mill site claimed in connection with a 
mine, if the required expenditure has been placed upon the mining claim. 
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In a letter dated January 14, 1887, the said surveyor general states 
that—“ On November 19, 1883, application for the survey of the Alta 
mine was made and on December 29, following, order was issued. Be- 
fore the survey was made by the deputy a letter was addressed by him 
to this office stating that claimants of the mine desired to have their 
mill site surveyed for patent and asked that all necessary papers be for- 
warded. 

On May 26, 1884, application for the survey of the Alta mill site was 
made, said application stating that the mill site was claimed in connec- 
tion with the Alta mine, and the deputy who executed the work was so 
advised. The survey of the mine was made on April 18th, and although 
that of the mill site was not made until July 2nd, the field notes of both 
were transmitted together, and the deputy in his final oath of survey 
of the mill site states that the same was made in connection with the 
Aita mine. Therefore in constructing the plats, the mine was desig- 
nated, as Lot No. 39 A, and that of the mill site as Lot No. 39 B. 

This office on Octoher 4, 1884, approved both surveys, and the sur- 
veyor general in his certificate of approval of the mill site certifies © 
that the same is claimed in connection with the Alta mine. 

_ The field notes on file are entitled “ Field notes of the survey of the 
Alta mill site, in connection with the Alta mining claim, claimed by the 
Lester Mining Company.” 

The deputy surveyor, also certifies that said mining company had 
~ upon said mill site a quartz stamp mill 150 by 70 feet, a building con- 
tainiug a foundry, blacksmith shop, and carpenter shop, a corral, a 
stable and a bath house, which exceeded in value the sum of $500. 

Sec. 2337 of Revised Statutes, which provides for the acquirement of 
mill sites is, so far as concerns the case at bar, as follows: 

Where non-mineral land not contiguous to the vein or lode is used or occupied by the 
proprietor of such vein or lode for mining or milling purposes, such non-adjacent sur- 
face ground may be embraced and included in an application for a patent for such 
vein or lode, and the same may be patented therewith, subject to the same prelimi- 
nary requirements as to survey and notice as are applicable to veins or lodes, etc. 

Under said section the expenditure of $500 upon the mill site is not 
a condition precedent to obtaining a patent therefor when the applicant 
is also the proprietor of a lode, when the mill site is located in connec- 
tion with the lode, it is only required that it shall be used or occupied 
by such proprietor for mining or milling purposes. 

In the case at bar the evidence shows that the proprietor of the Alta 
mine was both occupying and using the said mill site for miliing pur- 
poses, and whilethe value of the improvements greatly exceeded the sum 
of $500, there is no law which requires that the surveyor general should 
so certify, the preliminary requirements as to survey and notice appli- 
cable to veins and lodes being the only ones necessary in such mill sites. 

J find no affidavit of the non-mineral character of the land with the 
record and I deem that essential as held in Rico Town site (1 L. D., 556), 
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This proof should be in accordance with rule 75 of the circular of Octo- 
| ber 31, 1881. 

‘| find in the record a certified copy of the articles of incorporation of 
said mining company as filed with the Secretary of State of California, 
but no proof whatever that said articles had been filed in the office of | 
the Secretary of the Territory of Arizona, and in the county in which © 
said mill site is situated as required by Chapter 12, Title 7 of Revised 
Statutes of TIONS and by section 2319 United States Revised Stat- 
utes. 

In my opinion under the uistong of the case as s given by the surveyor 
general and the facts certified to by. the deputy who did the surveying, 
as shown in the field notes, this application should be considered as if 
application for patent for both lode and mil] site had been contained in 
the same paper as they well might have been, and therefore no certifi- 
cate of the value of improvements will be required, and as the survey 
shows the mill site to be properly connected with the said Alta lode no 
further survey is necessary. 

The non-mineral affidavit, and proof of filing articles of fieorpord 
tion in the office of the Secretary of the Territory, and in the office of 
the recorder of the county, must be furnished and in view of the evident 
good faith shown by the extensive improvements erected on said tract, 
the said company will be allowed sixty days after notice of this decis- 
ion to present the same, and upon their so filing the same patent may 
issue, | 

Your decision is modified accordingly. 





PRACTICE—NOTICE-CONTINUANCE. 
HARPER v. BELL. 


The transferee naving actual notice of the contest proceedings, and being represented 
therein, will not be heard to object that the heirs of the deceased entryman were 
not served with due notice of the contest. 

An application for continuance, for the purpose of procuring the depositions of wit- 
nesses who refuse to attend the trial, is made. in time if presented on the day of 
trial. 3 


Secretary Vilas to Commissioner Stockslager, February 9, 1889. 


I have before me the appeal of N. V. Harlan, as “‘ present owner” of 
the tract involved, from your decision of January 21, 1887, holding for 
cancellation Robert S. Bell’s pre-emption cash entry, N 0. 847, made July 
12, 1883, for the SW. 4 Sec. 28, T. 16, R. 22 W., North Platte, Nebraska. 

On May 21, 1886, Brock Harper filed affidavit of contest against said 
entry, on the ground of non-compliance with law as to residence and 
improvements, and that the entry was made for speculation. The con: 
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testant having sworn to his ignorance of the whereabouts of the entry- 
‘Iman, and to his inability to procure personal service, service by pub- 
lication was had, fixing October 27th, 1886, as the day for trial, the 
testimony to be taken October 21, before M. F. Young, a notary public, 
at Custer, Nebraska, duly commissioned for the purpose. 

On the latter date the contestant, Harper, appeared in person with 
his witnesses. One George 3B. France, who is said in the testimony to 
be a partner of N. V. Harlan, the appellant here, appeared and filed the 
following notice of appearance and motion: 


Sullivan and Humphrey and Geo. B, France, appear specially and not generally 
for N. VY. Harlan, and the Brighton Ranch Company, the present owners of the land 
in dispnte, and also appear specially and not generally for the defendant Robert 8. 
Bell, and object to the taking of any testimony in this case, and note the following as 
the grounds of said objection : 

1. No notice has been served or given in this cause as required by law. 

2. No notice has been served on the heirs of the defendant Robert §. Bell, as re- 
quired by law. 

3. That no affidavit has been made as a proper basis for publication of notice to the 
heirs of Robert S. Bell. 

4, No service has been had on the heirs of Robert S. Bell 

5. That none of the parties defendant who are interested in the land in dispute 
have been properly served with notice. 

6. That the affidavit of the contestant Brock Harper is not or was not accompanied 
by the affidavit of one or more witnesses in support of the allegations made. 

7. No notice has been posted in the United States Land Office at North Platte, Ne- 
gorge as required by law. ' 

. That registered letter or letters containing notice of contest, have not been 
ne or mailed or sent to the heirs of Robert 8. Bell the defendant as required by 
law. 

Y¥, That no notice of contest has been. posted on the land as required by law. 
(signed) Sullivan and Humphrey and George B. neous Attorneys for N. Y. Harlan 
and The Brighton Ranch Co. 


After the filing of this notice or protest the witnesses for the con- 
testant were examined, Mr. France cross-examining each of them at 
length. In the course of this examination he (France) several times 
objected to questions, on the ground that the entryman was dead; and 
at the close of the examination before the notary Mr. France gave notice 
that he would move before the register and receiver for a continuance 
to take depositions of absent witnesses. 

On the 27th of October (“ the day of trial”) there was filed a formal 
motion for continuance, together with an affidavit by two relatives of 
the entryman, “that on or about the 1st. day of September A. D. 1885, ~ 
the said Robert S. Bell died, having been shot to death by parties or a 
party unknown to these affiants.” 

Under date of October 30, 1886, “it appearing that Robert 8S. Bell the 
claimant is dead and was dead several months before proceedings in 
this contest were initiated,” the local officers dismissed the proceedings 
and “ recalled” the commissions theretofore issued to take testimony. 

‘By the decision appealed from, you overruled the objection based 
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on the death of the entryman; held that the motion for a continuance 
to take depositions had not been “ filed at the proper time” and was 
therefore improper and without weight; and proceeded to decide the 
case upon the merits, with the result already stated. 

_ The present claimants having had actual notice of the contest pro- 
ceedings, and having in fact been represented therein and cross-exam- 
ined witnesses; and it being in proof as well as claimed by them, that 
they are the assignees of the entryman, they, the present claimants 
cannot be heard to object that the heirs of the entryman have not been 
duly served by publication: If the claim of said assignees is true, then 
the entryman assigned all his rights during his lifetime, and his heirs 
have no interest in the entry. 

I am not, however, prepared to say that, everything considered, the 
appellant’s motion for a continuance to take depositions ought not to. 
have been granted. That motion was supported by two affidavits set- 
ting forth that certain witnesses whose names and residences are spec- 
ified, and whoseexpected testimony was shown to be material, had “ re- 
fused to attend the hearing at the local land office,” though diligent 
effort had been made to procure their attendance. This, if in time; 
made a case for the granting of the motion under Rules 23 and 24; and 
I see no sufficient reason for holding that the motion was made too tates 
The facts set up would, under Rule 20, have justified a postponement 
“on the day of trial,” in order to take on a subsequent day, the testi- 
mony of witnesses not available in the first occasion; and the cir- 
cumstance that in this case such subsequent taking of testimony was 
to be by deposition instead of orally in the local office, can hardly make 
' any difference as to the time when the motion must be made. There is © 
no presumption that the service by publication notified the assignees so 
long in advance of the day of trial, as that they ought by that day, to 
have procured the issue, execution, and return of the commission to 
take testimony. And the cause assigned (under Rule 23) for issuing 
such commission at all, 4. ¢., the refusal of the witnesses to attend at the 
hearing—is in its very nature one which can hardly be certainly shown 
to exist before the expiration of the last moment during which the wit- 
messes would have had it within their power to decide to attend. The 
rules do not expressly require, or obviously imply, that the motion in 
such a case must be made before the day of trial. 

For these reasons I am of the opinion that the claimants should have 
‘been allowed an opportunity to examine the witnesses specified. 

Your said decision is modified accordingly, and the claimant’s motion 
for a commission to take depositions will be Beaten: in accordance with 
the rules. : 


\ 
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SOLDIERS’ HOMESTEAD—PRE-EMPTION. 
JOSEPH M. ADAIR. 


A person cannot legally acquire a claim to one tract of land as a pre-emptor, and to 
another as a homesteader at one and the same time. 

A soldiers’ declaratory statement, made while the claimant is residing upon and elaim- 
ing a different tract under the pre-emption law for which proof is subsequently 
submitted, is illegal, and will not protcct the homesteader as against the inter- 
vening bona fide settlement of another. 


In order to make secure the right initiated by a soldiers’ declaratory statement, 


settlement and improvement, as well as entry, must follow the filing within six 
months. 
First Assistant Seeretary sal to Commissioner Stockslager February 
, 1889. 


The record in this case Pine ane on December 20, 1886, Joseph M. 
Adair made homestead entry for the SE. 4, of Sec. 4, T. 7 N., R. 44 W., 
Denver, Colorado, based upon soldiers’ declaratory statement, No. 373, 
filed by him July 16, of the same year. 

It also appears that on May 16, 1886, said Adair filed his pre-emption 
declaratory statement for the SE. 4 of Sec. 33, T. 8 N., R. 44 W., Den- 
ver, Colorado, alleging settlement ai the 8th ee of the same mnths 
and that on December 10, 1886, he made final proof under said pre- 


emption filing. His proof was, on the same day, duly approved, and 


cash entry certificate issued Paereon: 

His homestead entry papers were duly transmitted to your office and 
upon consideration thereof, your predecessor, on April 4, 1887, held 
that “claimant having filed under the homestead laws while he was 
claiming a different tract as a pre-emptor his declaratory statement 
(meaning his soldiers’ declaratory statement) was invalid, and the en- 
try based on it is also considered invalid,” and thereupon said entry was 
held for cancellation. The case is now before me on ‘appeal by Adair 
from this decision. — | 

It further appears, from the record as transmitted on appeal, that on 
October 20, 1886, one Abraham L. Jones made homestead entry for the 
tract in question, and that on February 11, 1887, your office, not having 
as yet acted upon the entry of Adair, held Jones’ entry for cancellation, 
by reason of conflict with the soldiers’ declaratory statement upon 
which the former’s entry was based. 

On April 9, 1837, Jones filed his sworn petition, duly corroborated, 
aud dated on the day previous, asking for a reconsideration by your 
office of said decision of February 11, 1887, holding his entry for cancel: 
lation, as stated, and that a hearing be ordered to enable him to show 
his prior right to the land, alleging as grounds therefor, substantially 


the same facts as hereinbefore set forth in reference to said soldiers’ 


homestead entry and pre-emption filing made by Adair, and the further 
tact that at the date of said petition, Adair was still residing on his 
pre-emption claim. 

Jt does not appear what action, if any, your office has taken upon said 
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petition, but the same with the entry papers of Jones and a copy of 
said decision of your office in refereuce thereto, are now on file asa part © 
of the record in this case, 

It appearing from the moreeOIne, that when claimant, Adair, made 
entry is based, he was esaaing on @ pre- emption claim, on which he 
made final proof and obtained cash entry certificate nearly five months 
thereafter, the first question to be determined is, whether his entry was 
illegal in its inception (the filing of his soldiers’ declaratory statement 
being the inception thereof) and should for that reason, in the face of 
the adverse claim of Jones, be canceled. 

It is now well settled by departmental decisions, that a person can 
not legally acquire a claim to one tract of land as a pre-emptor and to 
another tract as a homestead entryman at one and the same time. See 
cases of Murphy v. Deshane (6 L. D., 831); Krichbaum ». Perry (5 L. 
D. , 403); Collar v. Collar (4 L. .D. 26); Austin v. Norin (ib., 461). 

The rulings of this Departinent in the cases cited are predicated 
chiefly upon the well grounded theory that as both the pre-emption law 
and homestead law require bona jide residence on the part of the 
‘claimant thereunder, it is impossible for one person to maintain such 
residence under each, or, in other words, two residences at the same 
time. 

. While it does Abe appear from the reported decisions dat the precise 
dueaien here presented, has ever been directly passed upon by the - 
Department, yet the general principles which should govern all cases 
of this, and a similar character, in which it is sought by a person to 
' hold two tracts of land under the settlement laws, at one and the same 
time, are, I think, pretty well established. 

By sections 2304 to 2309 inclusive, of the Revised Statutes, certain 
provisions are made granting special privileges to soldiers and sailors, 
their widows and minor children. Among these, is the privilege of se- 
curing the right to enter under the bomestead law, a particular tract of 
land, by filing adeclaratory statement, either in person or by an agent, 
describing the land and setting forth that declarant has located the sams 
and intends to enter it. And it is further provided that such homestead 
settler shall be allowed six months after locating his claim and filing 
such declaratory statement, within which to commence his settlement 
and improvements. 

Iu the case of Stephens vw. Ray (5 L. D.. , 133), the question arose as to. 
the effect of a soldiers’ declaratory statement when filed, and it was 
held that such statement (assuming it to be in all respects legal) wilk | 
hold the land described therein for a period of six months for the bene- 
fit of the declarant, and his rights, if he enter at any time within six . 
months, relate back to the date of his filing ; that, in other words, such 
filing is an exercise of the homestead privilege. 

A soldiers’ declaratory statement, duly filed and in all respects legal, 
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being, as thus shown, an exercise of the homestead privilege, I am un- 
able to agree that a person, by making such filing while residing upon 
and claiming a different tract, upon which he afterwards makes proof 
and secures title under the pre-emption law, may thereby hold, during 
the time of his residence on such pre-emption claim, as against other 
and intervening bona fide settlers, the land covered by the filing thus 
made. To so construe the law would be, in effect, to allow the holding 
of two tracts of land, preparatory to securing title thereto, by one per- 
son at one and the same time under the provisions of two different 
statutes, each requiring, among other things, a bona fide settlement 
and residence on the land claimed thereunder, in order to secure and 
perfect such title. 

I do not think that Congress, in the enactment of the statute under - 
consideration, ever contemplated that such should be its legitimate | in- 
terpretation. 

1 must, therefore, hold that the soldiers’ declaratory statement filed 
by Adair was illegal, and that the entry based thereon must, in the 
presence of the adverse claim of Jones, be canceled. 

It may also be stated that, in order to make secure the right initiated 
by a soldiers’ declaratory statement, settlement and improvement, as 
well as entry, must follow the filing within six months. Charles Ho- 
taling (3 L. D., 17); Snyder v. Ellison (5 L. D., 353). 

From the allegations in the said petition of Jones, it would seem that 
Adair had not made settlement on his homestead within six months 
from the date of his said filing, for if said allegations be true, he was 
still residing on his pre-emption claim in April, 1887, But the present 
disposition of this case renders it unnecessary to order a hearing to 
determine the facts in reference thereto. Adair’s entry being illegal in 
its inception, must, for that reason, be canceled. 

The decision of your office is therefore affirmed. You will take such 
action as may be proper, in view of the SORBONNE, in reference to the 
entry of Jones. 


——y 


FINAL PROOF PROCEEDINGS—PROTEST—EQUITABLE ADJUDICATION, 


F. C. ROBINSON. 


An entry allowed on proof submitted after due notice and without protest, should 
not be canceled because the evidence as to residence is found defective, but sus- 
pended, and supplemental proof required. 

Ji will be presumed that no protest was filed against the submission of final proof, if 
such protest is not in the record. | 

The failure of the claimant to make his own proof on the day fixed may be cured by 
the action of the Board of Equitable Adjudication, where his witnesses appeared 
and testified on the day and before the officer as advertised. 


First Assistant Secretary Muldrow to Commissioner Stockslager, February 
14, 1889. 


I have considered the appeal of Francis C. Robinson from the decis- 
ion of your office, dated November 13, 1886, holding his final proof in- 
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- sufficient and requiring new publication of his intention to make final 
proof in support of his location No. 54, “BR. & h.,” of the NH. 4 of Sec. 
28, T. 182 N., R. 58 W., made Febraary 9, 1884, at the Fargo jana office, 
in Ge Territory of Dakota. 

_ The record shows that said Robinson filed his pre-emption declara- 
‘tory statement, for said land on October 4, 1883, alleging. settlement 
thereon June 1, 1883. On May 5, 1884, the register gave notice, by 
publication, of the claimant’s intention to make final proof on June 
20th, same year, and that the testimony of his witnesses would be taken 
before Charles D. Austin, clerk of the district conrt at Lisbon, Ransom 

county, in said Territory on June 19, 1884. 

The testimony of the witnesses was taken on the day, and before the 
' officer, as advertised, but the testimony of the claimant was taken before 
‘the register of said office on July 9, 1884, and location of said tract was 
made with military bought land warrant No. 26,208, on the same day. 

- The testimony of the claimant shows that the land was subject to 
entry; that he was qualified to make entry under the pre-emption 
laws; that he first settled on said Jand on Junel, 1883, and established 
his residence on the land on August 12, 1883; that his residence on the 
Jand has been continuous “except during four months last winter,” 
and that his improvements are worth from $225 to $200. 

’ The testimony of the witnesses confirm the allegations of the claim- 
ant, as to his qualifications, settlement, and improvement, but they 
state that the claimant first established his residence on his claim 
‘‘ September, 1883,” and, in answer to the sixth question, namely: 
‘¢ Has his residence been continuous?” state, “It has except.” 

On November 13, 1886, your office found that “the testimony submit- 
ted does not show continuous residence on the land for six months im- 
mediately preceding date of making proof,” and held said location for 
cancellation. The claimant was allowed sixty days within which to ap- 
peal from said Remslen, or show cause why his location should not be 
eanceled. 

Your office further held that, as the testimony of the claimant and 
final affidavit were not made on the day advertised for making -final 
proof, he must make republication of notice, and that * the proof sub- 
mitted will be considered, if no adverse claim nor protest is filed against 
said location on the day and before the officers advertised in the new 
notice, which fact should be certified by said officers.” The claimant 
was allowed ninety days within which to make republication. 

The claimant, in his appeal, alleges that it was error in your office to 
hold said entry “for cancellation ‘for the reason the testimony does not 
show continuous residence on the land for six months immediately pre- 
ceeding date of final proof,’ appellant insisting that six months’ residence 
immediately preceding date of making proof is not necessary, and fur- 
ther that the testimony submitted shows a compliance as to residence 
with the land laws of the United States.” 




















204 DECISIONS RELATING TO THE PUBLIC LANDS. 


The action of your office, holding said location for cancellation, was 
irregular. If the notice had been duly given, and no protest had been 
filed—which will be presumed, if it is not in the record—then, supple- 
mental proof should have been called for to supply the defective proof 
as to residence, and, in the mean time, the entry should have been 
suspended. But no notice is taken in the appeal of the order of your 
office, requiring new publication. If the final proof had satisfactorily 
shown that the claimant had complied with the requirements of the 
law and the departmental regulations, the failure of the claimant to 
make his proof on the day advertised could have been cured by the | 
action of the Board of Equitable Adjudication, since his witnesses 
gave their testimony on the day and before the officer as advertised. 
Judith M. Clarke (7 L. D., 485). But the failure of the claimant to give 
any excuse for his absence for four months, renders it necessary for 
him to make new publication and furnish supplementary proof, sat- 
isfactorily explaining the causes of his absence’ from said land. If no 
protest be filed, or objection made, and satisfactory supplementary 
proof as to residence be furnished, said entry will be approved by 
your office and passed to patent. If, however, a protest is filed, then a 
hearing should be duly ordered, in accordance with the rules of prac- 
tice. 

The claimant should be allowed ninety days to comply with the terms 
of this decision. 

The decision of your office is modified aeeordinely. 


FINAL PROOF PROCEEDINGS—~REPUBLICATION, 


Amos E. SMITH. 


Republication of notice will be required where the name of one of the witnesses was 
not properly designated in the published notice; but after such republication the 
proof may be accepted as made, in the absence of protest. 


First Assistant Secretary Muldrow to Commissioner Stockslag ger, Februar. y 
14, 1889, 


I have considered the appeal of Amos EK. Smith from the decision of 
your ofiice, dated February 15, 1887, requiring republication and new 
proof as to one witness, whose name was not properly designated in 
the published notice, also requiring supplemental proof as to residence 
in support of his pre-emption cash entry, No. 6772, of the SW. 4 of See. 
oo, T. 126 N., R. 59 W., Watertown, Dakota Territory, land office. 

The record shows that the register, on June 28, 1884, gave notice by 
publication of the claimant’s intention to make final proof in support of 
his claim before the Judge of Probate at Andover, Dakota Territory, on 
August 19, same year, naming “J. S. Keeson,” as one of bis witnesses, 
The final proof was made on the day and before the officer as advertised, 
but the name of one of the witnesses is signed “J. 8, Ferson.” 
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’ The proof shows that the claimant was duly qualified to make entry 
under the pre-emption laws; that he complied with the requirements 
of the pre-emption laws and the departmental regulations relative to 
settlement and improvement of said land; that he established his ac- 
tual residence on his claim May 19, 1883, and that his residence has 
been continuous, except when away at work in the Minnesota pineries 
for four months in the winter of 1883 and 1884, 

- The local officers accepted the final proof and issued final certificate 

“for the land. 

The error in the published notice will require a new publication, QiV- 
ing the correct name of the witness J. 8. Ferson, and, if no protest be 
filed on or before the day designated in the republished notice, the 
proof already submitted may be accepted and the entry passed to pat- 
ent. If, however, protest be filed,or any valid objection be made to 
said entry a pearing, should be sidered to determine the facts in the 
premises. 

The decision of your office is modified accordingly. 


———— 


HOMESTEAD EN TRY—APPROXIMATION —ADVERSE CLAIMANT. 


Henry C. TINGLEY. 


A homestead entry embracing tracts of land in two or more. quarter sections, must 
approximate one hundred and sixty acres as nearly as practicable, without re- 
quiring a division of the smallest legal sub-division included therein. 

Though a homestead entry allowed in violation of this rnle segregates the land cov- 
ered thereby, it is subject to attack, and a preference right to enter the lands 
finally. excluded therefrom may.be awarded to the adverse claimant. 


Hirst Assistant Se ecretary Muldrow to Commusstoner Stockslager, Februar y 
y * 14, 1889. . 


In the matter of the application of Henry C. “Tingley | to make home- 
stead entry for lot 5 Sec, 34 T,9 N., R.13 W., Grand Island land district 
Nebraska, appealed from your decision of December 12, 1887, denying 
said application, the record discloses the following facts: 

August 24, 1880, John Hibberd made homestead entry for E 4 and 8. 
W.4of the S. E. 4 and lots 4 and 5 all in the above described section 
34, The lands described contain 175.40 acres, seventeen and a half 
acres of which are in said lot 5. At the time of entry Hibberd paid 
$19.25 for the excess of 15.40 acres over one hundred and sixty acres. 
Juve 25, 1887, he made final homestead proof, from which it appears 
that he established his residence on said lands March 10, 1881, and has 
resided thereon continuously since that time. August 27, 1887, Ting- 
ley applied to make homestead entry for said lot 5 which being denied 
by the local officers he filed an appeal the same day. November 9, fol- 


_, dowing, and while this appeal was still pending before your office, Hib- 





berd paid the receiver the usual fees and obtained from the register his 
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final certificate of entry for all of the lands embraced in his original 
entry. | 

In sustaining the local officers in rejecting Tingley’s application to 
enter you hold that Hibberd’s entry of August 24, 1880, remaining in- 
tact, (to quote your language) “is an appropriation of the land; it seg- 
regates it from the body of the public land, and removes it from liability 
to any other disposition.” This proposition will not be disputed but it 

_ does not dispose of Tingley’s application on its merits. The question 
presented by this application is, whether Hibberd’s entry should re- © 
main intact, and whether said lot 5, should not be restored to the body of 
public lands and Tingley’s application to enter it be allowed. The 
records of your office show that the lands embraced in Hibberd’s entry 
are all in the 8. E. + of said section 34 except said lot five and that it is. 
in the N. E.4 of said section and contains 17.50 acres, and consequently 
that Hibberd’s entry, exclusive of said lot, contains 157.90 acres, a quan-. 
tity of land but slightly less than the usual quarter section allowed by 

fj law to homesteaders, In homestead entries which inelude tracts of 

Al\tana in two or more quarter section the rule is that the quantitity of 

' |\land included in the entry must approximate one hundred and sixty 

jacres as nearly as practicable without requiring:a division of the smallest 
egal sub-division of the lands included in the entry. Where the excess 
f such an entry above one hundred and sixty acres is less than the de- 

| iciency would be should the smallest legal subdivision be excluded from 
\ the entry then it is allowed to stand,—the entryman paying. for said 

i excess aS was done in this case,—but where such excess is greater, as 
in this case, then the entry is considered illegal as to such excess, at 

li least, and must to that extent be canceled. This rule, which is known 

as the rule of approximation, has been long established in this class of 
| entries. See C. G. Shaw (1 C. L. L., 309); and Bladen v. Southern Pacific 

' RR. Co. (9 O. L. O., 119). | 

' The rule was extended, September 8, 1883, even to cases in which the 

entry included only a technical quarter section H. P. Sayles (2 L. D. 88), 

and as extended it seems to have been followed, till June 14, 1888 at 

which time the old rule prevailing in the Department prior to the de- 
cision in the Sayles case (supra) was restored in cases where the entry 
included only a technical quarter section. Wm. C. Elson (6 L. D., 797). 

~ Phe decision in the Elson case, however, in no manner affects the old 
and long established rule prevailing in the Department in the class of 
cases now under consideration, nor can I find any authority in the set- 
tlement laws which warrants a more liberal rule in dealing with the 
settler in such cases. 

Hibberd’s improvements—as appears from his final proof— are worth 
from about twelve hundred to sixteen hundred dollars. The part of the 
claim on which these improvements are chiefly situated is not shown, 
and at all events he should be allowed to relinquish any one of the 
smallest legal subdivisions of his claim—provided it leave the remain- 
ing portion contiguous, which he may select. 
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- You will please direct the local officers to give him notice of his right: 


to so select and relinquish and allow him thirty days within which to do 
so. Should he file his relinquishment for any such legal subdivision 
his entry to that extent will be canceled, and permitted to remain intact 


for the other lands embraced therein. Should no relinquishment be. 


filed in the time specified his entry so far as it affects said lot 5 will be 


canceled; and in either event appellant Tingley will be allowed the - 


preference right to enter the tract restored to the public domain for 
thirty days after notice to him of such cancellation. 7 
The decision of your office is modified accordingly. 


SIOUX HALF BREED SCRIP—HOMESTEAD ENTRY. 


‘ ALLEN EP AL. ¥. MERRILL ET AL. 


The Commissioner of the General Land Office has jurisdiction to order a hearing for - 
the purpose of determining the validity of a scrip location, either under a protest 


against such location, or in the absence of any protest. 


Under a hearing ordered for such a purpose the voluntary appearance of other adverse’ 
claimauts ponfors npon the Commissioner full jurisdiction to pass upon the valid-: 


ity of the conflicting claims. 


The adjustment of a scrip location to the lines. of the public survey does not validate | 
a location theretofore invalid; it simply serves to designate by congressional 


subdivisions the land covered by the location. 


The Sioux half breed scrip authorized by the act of J uly 17, 1854, conferred upon the 
half breed a personal right only, and his right of location thereunder is not sub-— 


ject to transfer. 


As the transfer of this scrip is prohibited by statute, the Department will not een 
- nize the right of location in one claiming such right by virtue of two powers of | 


attorney, one to locate said scrip, and the other to sell the land covered by the 
location. 








a 


“eis, 


The right of location upon unsurveyed lands, conferred upon the half breed, is limited 
by a. requirement that he shall make improvements thereon; but improvements 
made for the immediate benefit of one claiming the right of location under a. 


power of attorney, are not within the intendment of the statute. — 


A location authorized by the statute serves to pass the fee out of the United States, — 


but no title is acquired under a location made by one holding the scrip in viola- 


tion of law. 
The statutory period within which homestead entries are protected cinder section 3, 
act of May 14, 1880, must be held to commence, in case of settlement upon unsur- 
' veyed land, from the date when the land is declared to be open to such entries 
in the published notice of the filing of the township plat. 


A settlement right under the homestead law is not acquired by one who enters upon, , 


and retains possession of the land, under a contract of purchase from another, 
Secretary Vilas to Commissioner Stockslager, February 18, 1889. 


I have considered the case of Joseph W. Allen and Thomas Kean v. 
Lewis Merrill, attorney in fact for Joseph Brown, Mary B. Young and 





-Louis Carron, Edmund T. Winston, agent of W. W. Hale, attorney in 


fact of Sophia Huot, and Michael H. Brown, on appeal by Lewis Mer- 
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rill, Kdmund T. Winston and Michael H. Brown, from your office decis- 
ion of December 2, 1887, holding for cancellation Sioux half breed scrip 
locations for lots 5 and 9 of section 26, and the NE. 4 Sec. 36, T. 16 N., 
Rk. 55 H., Miles City, Montana land district, also holding for cancella- 
tion Michael H. Brown’s homestead entry for said lots 5 and 9. 

This township was surveyed in the field from August 23, to Septem- 
‘ber 14, 1881. The plat of that survey was filed in the locai office June 
12, 1882, and the land embraced therein was opened to entries and fil- 
ings June 19, after due publication for that purpose. 

The different claims to said lots 5 and 9 are as follows: 

On August 7, 1880, Edmund T. Winston filed in the land office at 
Helena, Montana, Sioux half breed certificate or scrip No. 310 D., one 
- dundred and sixty acres, issued to Sophia Huot November 24, 1856, 
under the provisions of the act of July 17, 1854, (10 Stat., 304). Ac- 
eompanying this certificate or scrip was an instrument purporting to 
have been executed by said Sophia Huot and her husband January 31, 
1871, appointing one W. W, Hale of Ramsey county, Minnesota, their 
attorney “to select and locate at any land office in the United States 
the lands to which we may be entitled by reason of my ‘Sioux half 
breed Lake Pepin reserve script,’ to wit, No. 310 D., for one hundred 
and sixty acres” and to ask for and receive patent therefor, also an 
affidavit executed August 6, 1880, by Edmund T. Winston stating “the 
amount of improvements placed upon the land claimed by Sophia Huot 
consist of one log house sixteen by eighteen feet now under the course 
of construction,” also another affidavit of said Winston dated August 
7, 1880, stating, “I am acquainted with the unsurveyed tract of land 
described within by personal examination of the same on the 25th day 
of July, 1879, and there was no person living on the same at that time 
nor were there any improvements on it except those of Sophia Huot 
nor any person claiming said tract.” This affidavit is found on the back 
of a paper containing on its face blank forms for a certificate of the re- 
cerpt by the local officers of Sioux half breed scrip, an application for 
location and a certificate of location. None of these forms were filled 
out on August 7, 1880. The blank certificates are dated at Miles City 
land office, December 20, 1883, and the application has no date attached 
although evidently filled out after survey of the land since it describes 
it as lots 5 and 9, Sec. 26, T. 16 N., R. 55 E. . 
The receiver under date of August 7, 1880, issued a receipt as follows: 


“Received of Sophia Huot Sioux half breed scrip No. 310 D., dated No- 
vember 24, 1856, said scrip to be located upon the following described | 


tract of land when the same has been surveyed and the plats thereof 
filed in this office, viz:” (here follows description by metes and bounds). 

No paper in the form ofan application to locate this scrip seems to 
have been filed therewith nor was there anything to show Winston’s 


authority to act for the half breed nor to show who placed the improve. | 


ments mentioned on the land nor that those improvements were on the 
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jand at the date the scrip was filed in the local office. It is stated in 
your decision that this location was on September 29, 1882, adjusted by 
your office to cover said lots 5 and 9 of section 26. The blank applica- 
tion heretofore spoken of was at some time filled out and signed ‘Sophia 
Huot by W. W. Hale her attorney in fact.” This application bears no 
date but the certificates of the local officers on the same sheet, that said 
serip was that day received by them and “ that the annexed scrip No. 
310, letter D., has this day been located” ete., bear date of December 20, - 
1883. : 


On October 13,1880, Lewis Merrill claiming to ‘act as attorney for: | a: 


Joseph Brown filed in the local office at Miles City, Montana, Sioux 
half breed scrip No. 596, D. Accompanying this scrip was a power 
of attorney purporting to have been executed by Joseph Brown Feb- 
ruary 28, 1872, authorizing Lewis Merrill of Boreman Co., Dakota, 
“to select and locate at any land office in the United States, the lands 
to which I may be entitled by reason of my ‘Sioux half breed Lake 
Pepin reserve script’ to wit: No. 516 letter D, 160 acres,” and on such 
location to ask for and receive a patent, also an affidavit of said Mer- 
rill dated October 13, 1880, stating “‘ that the improvements placed upon 
the land claimed by Joseph Brown consist of one house about twelve 
feet by twenty feet.partially completed and now in course of construc- 
tion” and also another affidavit of said Merrill of same date stating “ I 
am acquairted with the tract of land described within by personal ex- 
amination of the same on the twentieth day of August, 1880, and that 
there was no person living on the same at that time nor was there any 
improvements on it except those of Joseph Brown nor any person claim- 
ing such tract.” This latter affidavit appears on the back of a blank. 
containing forms for an application to locate and for the certiticates of. 
the local officers that such application has been received and such loca- 
tions made which forms do not purport to have been filled out until 
September 19, 1882. Said scrip was adjusted September 19, 1882, by 
the local officers to embrace said lots 5 and’ 9 and also lot 6, section 26. 
On the margin of the power of attorney accompanying this scrip ap-. 
pears the following: “September 19, 1882, I, Lewis Merrill, attorney in: 
fact, do hereby apply to correct clerical error by which 516 was written | 
by inadvertence and mistake instead 596.” Accompanying said power 
of attorney is also the affidavit of Merrill dated September. 20, 18382, — 
setting up “that on the 13th day of October, 1880, in filling up the 
blank space for the figures describing the scrip certificate of Joseph 


‘Brown he did so in bis own proper person and in bis own handwriting 


as now appears on the face of the power of attorney of said Brown con- 


stituting said Merrill his attorney in fact. That the number of said 


serip certificate was called off to hini by either the register or receiver 
of the land office and filled up from said calling off. That it now ap- 


pears that 516-was written instead of 596. Said Merrill says that said 


error of 516 instead of 596 was an unintentional clerical error made by 
16184— VoL 8——14 | 
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inadvertence and that his full purpose and intent in filling in said num- 
ber in the power of attorney was to make the number the same as that. 
on the scrip certificate.” | 

On June 19, 1882, Joseph W. Allen filed in the local office his appli- 
cation to make homestead entry for said lots 5 and 9, section 26, alleg- 
ing settlement thereon January 13, 1882, which application was marked 
by the receiver * allowed subject to 8.H.B.S. located by Louis Merrill, 
attorney in fact.” 

On September 19, 1882, Michael H. Brown made homestead entry for 
said lots 5 and 9, Sec. 26, alleging settlement November 15, 1881. 

Tie claims to the N.W.4 of Sec. 36, in said town and range are as 
follows : 7 : 

On October 13, 1880, Lewis Merrill filed in the local office at Miles 
City, Sioux half breed scrip No. 256 C, eighty acres, issued November 
24,1856, to Mary B. Lagree, described as of about the age of five years, 
under the act of July 17, 1854. Accompanying this certificate was a 
power of attorney purporting to be executed by Mary B. Young and 
her husband, June 14, 1872, constituting Daniel G. Shillock, their at- 
torney in fact “to select and locate at any land office in the United 

States, the lands to which I may be entitled by reason of my ‘Sioux 
half breed Lake Pepin reserve script, to wit: No. 236, letter A, for 
40 acres. No. 236, letter C, for 80 acres, No. 236, letter B, for 40 
acres” and to ask for and receive patent therefor “ with full power of 
‘substitution and revocation.” On the back of this instrument appears 
the following: ‘1, the within named Daniel G. Shillock, do hereby sub. 
stitute William D. Williams, Esq., as the attorney of the within named 
Mary B. Young, formerly Lagree, and Benjamin T. Young, to act to the 
same extent as I am authorized by virtue of the within power of attor- 
ney ”, signed by Daniel G. Shillock and acknowledged July 15, 1873. 

On the same day Merrill filed his two affidavits, one stating “ that 
the improvements placed upon the land claimed by Mary B. Young 
(formerly Lagree) consist of one log house about ten or fifteen feet par- 
tially completed and now in course of construction”, and the other, that, 
“Tam acquainted with the tract of land dese ribed within, by personal 
examination of the same on the twentieth day of August, 1880, and that 
there was no person living on the same at that time nor were there any 
improvements on it except those of Mary B. Young, formerly Lagree, 
nor any person claiming said tract.” 

This latter affidavit appears on the back of a blank containing forms 
for an application to locate and for certificates to be signed by the local 
officers of the receipt of script and of location, all of which forms pur- 
port to have been filled out, and signed on September 19, 18382. The 
application thus filled out describes the N. 4 of the NW 4 Sec. 36, T. 16 


N., R. 55 E., and is signed, ‘Mary B. Young (formerly Lagree) by | 


William D, Williams, her attorney in fact, Benjamin T. Young by Will- 
iam D. Williams, his attorney in fact.” This scrip was adjusted Septem- 





WE ARETE 


a oe 





DECISIONS RELATING TO THE PUBLIC LANDS. — OTT. 


ber 19, 1882, by the local officers to embrace the N. 4 of the NW. $ of said | 
Sec. 36. 

On October 13, 1880, said Merrill filed in the local office Sioux half 
breed scrip 83, B, forty acres, issued to Napoleon Carron, described as 


of about the age of three months, dated November 24, 1856, Accom- 


panying this certificate or scrip was a power of attorney purporting to 
have been executed May 23, 1872, by Louis Carron, father and sole heir- 
at-law of Napoleon Carron deceased, constituting Daniel G. Shillock his 
attorney ‘ to select and locate at any land office in the United States 
the Jands to which I may be entitled by reason of the ‘ Sioux half breed 
Lake Pepin reserve script’ to wit: Number 83, A, B, C, D and E, for 
480 acres ” and to ask for and receive the patent therefor “‘ with powers 
of substitution and revocation.” Accompanying this scrip were two 
affidavits of Merrill each dated October 13, 1880, the one stating “ that 
the amount of improvements placed upon the land claimed by Louis 
Carron is one foundation for a house about ten feet by twelve feet in 
course of construction,” and thé other that, “I am acquainted with the 
tract of land described within by personal examination of the same on 
the twentieth day of August, 1880, and that there was no person living 
on the same at that time nor'were there any improvements on it except 
those of Louis Carron nor any person claiming said tract.” The latter 
affidavit appears on the back of a blank containing forms for an appli-, 
cation to locate and for certificates, to be signed by the local officers, of 
the receipt of scrip and-of location, all of which forms purport to have 
been filled out, and signed on September 19,1882. Theapplication thus 
filled out describes the SW. 4+ of the NW. + of section 36, T. 16 N., BR. 55 
H., and is signed “ Louis Carron, father and sole heir-at-law of Napo- 
leon, deceased, by Wm. D. Williams, his attorney in fact.” This scrip 
was adjusted September 19, 1882, by the local officers to embrace the 
SW. 4 of the NW. 4 of said Sec. 26. 

- On June 19, 1882, Thomas Kean filed pre-emption declaratory state- 
ment for said NW. 4 of Sec. 36, alleging settlement thereon April 


19, 1881. All the land involved in this controversy was embraced 


within the limits of the reservation made April 12, 1870, for the Arich- 
aree, Gros Ventre and Mandan .Indians. The land in this reservation 
was restored by Executive order of July 13, 1880, a copy of which order 
was received at the local office July 20, of that year. 

On January 28, 1882, Thomas Kean filed i in the local office his affidavit 
duly corroborated alleging that he settled upon the NW. 4 of said See. 
36, April 19, 1881, and that he then claimed said land aden the pre- 
émption law, that Lewis Merrill, as attorney in fact, for Mary Bs Young, 
filed certain Sioux half breed scrip on the N. $ of said NW. 4 and as 
attorney in fact for Napoleon Carron, filed certain Sioux half breed 


—serip on the SW. 4 of said NW. 4, ana denying that any of said 


parties “ever made legal settlement on this land us required by stat- 
ute” and denying that they “ever lived in Glendive, or that they ever 
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settled upon such lands” and asking that title be withheld from said 
scrip claimants until he should have an opportunity to produce evidence 
in support of his pre-emption claim. 

No action seems to have been had at that time on this protest. On 
September 4, 1882, Joseph W. Allen, and Thomas Kean filed in the local 
office a request as adverse claimants asking that the adjustment of scrip | 
filed by Winston as attorney of Huot be made in accordance with the 
requirements of the regulations in regard to compactness, reserving, 
however, all questions of fact. On the same day the same parties filed 
a paper asking that the locations made by Merrill for Joseph Brown, 
Mary 8B. Young and Louis Carron “ be rejected and no adjustment made 
thereof, that willinterfere with their rights and title.” Ina paper dated 
September 18, 1882, Lewis Merrill as attorney for Joseph Brown, set 
forth his claim to the land in See. 26, denied that Winsten or any body 
else had made any improvements thereon in behalf of Sophia Huot or 
that any reasonable adjustment of the Huot claim would include any 
part of section twenty-six, and offered to submit proof in support of 
said statements. Allen and Kean on September 22, 1882, filed in the 
local office what is termed by them an appeal from the action of 
the local officers adjusting the scrip filed by Merrill, alleging that Mer- 
rill had not submitted the corroborated testimony required by the reg- 
ulations, to show that the improvements claimed were embraced in the 
tracts to which the location was adjusted, that the application was not 
accompanied by “the affidavit of the Indian or other evidence that the | 
land contains improvements made by or under the personal supervision 
of said Indian, giving detailed description of said improvements and 
that they are for his personal use and benefit,” that the power of attor- 
ney under which the location of Joseph Brown was made was invalid, 
that the scrip was “ not adjusted in accordance with the maps and de- 
scriptions filed but was moved on the lands of these appellants without 
the necessary sworn notices” and that gross irregularities appear ov the 
face of the papers, and asking that adjustments made by the register 
and receiver be set aside and that the locations be rejected. : 

On June 21, 1883, Charles and William Bb. King, attorneys for the 
scrip claimants represented by Merrill, filed a paper reciting the action 
had in regard to these claims, contending that there had been no alle- 
gation of such a character as to constitute an attack upon the integrity 
of the claims, but in conclusion saying— ) | 

But should the Commissioner be inclined to regard the protest filed as intended to 
put in issue the question of the good faith of these scrippees, as well as the fact of 
their direct connection with the lands in question, we respectfully request, in view of 
the magnitude of the interest involved, that no time be lost in ordering an early 
hearing, to determine from the evidence to be produced at such hearing, whether or 
not the requirements of the act of July 17, 1854, have been met by these scrippees. 

In letter of your office dated September 6, 1883, the various claims 
to these tracts of land are briefly stated, the allegations found in the 
so called appeal of Allen, and Kean are also set forth and it is said: 
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‘In view of the foregoing and that the rights of all parties in interest 
may be protected, I deem it proper that a hearing be had to determine 
the validity of the scrip location and the same is hereby ordered.” 
' November 5, 1883, was set by the local officers for the hearing. 

By letter dated September 14, 1883, HE. T’ Winston transmitted new 


plats of survey of the locations represented by him including that of 


Sophia Huot, and in conelusion asks “that'an adjustment be made 
at an early date and a hearing ordered.” 


By letter of September 29, 1883, your offive adjusted the filing made | 


with scrip No. 310, letter D, issued to Sophia Huot, for one hundred 
and sixty acres to enibtios lots 5 and 9, Sec. 26, subject to any prior 
adverse rights. 

Ou November 23, 1883, the attorneys for Merrill filed in your office a 
protest against the sdiistneat of these lines under the Huot scrip 
‘‘without notice having first been given to us and an opportunity given 
us of showing why such adjustment was in prejudice of our previously 
-acquired rights.” With letter of January 16, 1884, the local officers 


transmitted to your office certain stipulations of the parties interested — 


in these lands. This paper sets up that E. T. Winston, attorney in 
fact, for Sophia Huot, has secured an adjustment on lots 5 and 9, Sec. 
‘26, that it is desired that said Winston and all other parties of record 
be impleaded in the hearing now pending and for that purpose it is 
agreed that said cases be continued until March 18,1884. Accompany- 
ing this is the following—“I, Edmund T. Wiaston, named and referred 
to in the foregoing stipulation do hereby Sone oie and agree that an 
order may be made without further notice by the Honorable Commis- 
sioner of the General Land Office bringing in and impleading me as one 
of the contestants in the contest above mentioned and referred to and 
that such order shall have the same force and effect as though I had 
been made a party to said contest at the commencement thereof,” 
dated January 7, 1884, and signed Edmund T. Winston. 

Your office by telegram of March 18, 1884, directed the local officers 
to allow all parties in interest to intervene. At the hearin g Joseph W. 
Allen, Thomas Kean, Michael H. Brown and E.T. Winston, each appeared 
in person and by attorney and Lewis Merrill appeared by attorney, and 
all parties submitted testimony in support of their respective claims- 
The local officers in their decision awarded to Sophia Huot, lot 5, See: 
26, and recommended the cancellation of her claim as tolot 9; awarded 
to Joseph Brown, lot-9 aud recommended the cancellation of his claim 
as to lot 5, reeommended the cancellation of the homestead entries of 
Michael H. Brown and Joseph W. Allen embracing said lots 5 and 9, 
‘Sec. 26; awarded to Mary B. Young, the NW. 4 of the NW. 4 of Sec. 36, 
and recommended the cancellation of her claim to the NE. 4 of the NW. 
- 4 of said section; awarded to Louis Carron, the SW. 4 of the NW. 4 of 
Said Sec. 36, and recommended the cancellation of Thomas Kean’s pre- 
emption filing as to the W. 4 of said NW. + of section 36. 
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From this decision Lewis Merrill, E. T. Winston, Joseph W. Allen 
and Thomas Kean, each appealed, in behalfof the interests represented 
by them, respectively. Your office decided that the evidence filed in 

support of the different scrip locations failed in each instance to show a 
- compliance with the requirements in such locations in that they failed — 
to show that the land contained improvements made by or under the 
personal supervision of the Indians and that they were for their per- 
sonal use, and benefit, or that the Indians had any personal connection 
with the land, that these applications to file not being accompanied by 
the required proof should have been rejected by the local officers and 
held each of said locations for cancellation. Jn said decision it was 
also held that Michael H. Brown failed to assert his claim within three 
months after the filing of the township plat and that he could not assert 
any claim to the land as against Joseph W. Allen. Brown’s homestead 
entry was, therefore, held for cancellation and Allen’s allowed to stand. 
Thomas Kean’s pre-emption filing for the N W. 4, Sec. 36, was allowed to 
stand. From that decision Winston, Merrill and Michael H. Brown, 

appealed. 
‘ Tt is contended on the part of Merrill that the allegations against 
the claims contained in the protest of Allenand Kean filed January 28, 
1882, were not of such a character as to constitute an attack on the 
validity of the claims represented by him. The allegations made in the 
paper filed by said Allen and Kean September 22, 1882, denominated 
by them an appeal but which might perhaps be more properly termed 
a protest are not spoken of nor is the existence of that paper as a part 
of the records of the case mentioned by the attorneys for Merrill in 
their objections. These statements are however, set out in the letter of 
the Commissioner ordering a hearing and it was upon them, in part at 
least, that the hearing was ordered. The allegations there made di- 
rectly attack the validity of these scrip locations and the order fora 
hearing clearly sets forth that it is to be had “ to determine the valid- 
ity of the scrip locations.” If no protest had been filed your office would 
still have had the authority and power to order snch a hearing. The 
objections by Merrill to the sufficiency of the protest and the jurisdic- 
tion thereunder are overruled. | 

After the case reached this department on appeal, the attorney for 
Winston interposed an objection to the jurisdiction of the department 
on the following grounds: : 

1st. Because no question has ever been raised by any of the contestants as to the 
validity of the location of Huot’s scrip No, 310 D, and no appeal ever taken from the 
adjustment of the same by the Commissioner to lands in controversy September 29, 
1883. See Ballance v. Forsythe e¢ al.(21 How., 389). 

2nd. Because under the hearing ordered by the Commissioner there is nothing be- 
fore the Department upon which to base any action with reference to the Huot loca- 
tion, 


3rd. Because the moment said adjustment was made by the Commissioner, the juris- 
diction of the Department then and there ceased. 
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This objection cannot be sustained. The decision cited in support of 
the objection held that in the absence of an appeal from the district 


court, the supreme court had no jurisdiction and that * the consent of 


parties cannot give jurisdiction to this court where the law does not 
give it,” and is not decisive of the question here presented. Your 
office had jurisdiction over the subject matter and it needed only the 
consent of the parties which was given in writing to give it jurisdiction 
of the person. There were adverse claimants of record for the land 
claimed by Winston and there had been formal protest against the ad- 
justment of his location of the Huot scrip and it was within your power, 


and perhaps it wight be said it was your duty, to order a hearing to de- 


termine the rights of the different claimants and the validity of such 
location. The different claimants however, for the purpose of avoiding 


the trouble and expense of a sevond hearing agreed to and did be-. 


come parties to the hearing already ordered, and thereby gave jurisdic- 


tion to the department to consider and pass upon the validity of their | 


respective claims in the light of the facts established by that hearing. 


~ The adj ustment of a location to the lines of the public survey does not 


validate a location which was before that time invalid, it simply serves 
to designate by congressional subdivisions the land covered by the loca- 


tion. Said objections are overruled and the case will be considered and | 
_ passed upon on its merits. 


The important question for decision in this case is the validity of the 
Jocation made with the Sioux half-breed serip. - By the uinth article of 
the treaty concluded with the Sioux Indians at Prairie du Chien in 
1830 (7 Stat., 828) it is provided that, “ The Sioux bands in council hav- 
ing earnestly solicited that they might have permission to bestow 
upon the half-breeds of their nation,” a tract about fifteen by thirty- 
two miles in size, lying west of Lake Pepin, the United States agree to 
suffer said half-breeds to occupy said tract of country; they holding 
by the same title, and in the same manner that other Indian titles are 
held. By the act of July Lith, 1854 (10th Stats., 304), the President was. 


authorized - 


to exchange with the fale besede or mixed-bloods of the Dacotah or sious nation of 
Indians, who are entitled to an interest therein, 


for the said tract of land ; and for that purpose was authorized to 
cause to be issued 


certificates or scrip for the same amount of land to which each individaal would be 
entitled in case of a division of the said grant or reservation pro rata among the 
claimants which said certificates or scrip may be located upon any of the lands within 
said reservation not now occupied by aetual and bona fide settlers of the half-breeds 
or mixed-bloods, or such other persons as have gone into said territory by authority 
of law, or upon any other unoccupied lands subject to pre-emption or private sale, or 


' upon any other unsurveyed lands, not reserved by governmént, upon which they have | 


respectively made improvements: Provided, That said certificates or scrip shall not 
embrace more thav six hundred and forty, nor less than forty acres each, and provided 
that the same shall be equally apportioned, as nearly as practicable, among thase en- 
titled to an interest in said reservation: And provided further, that no transfer or con- 
veyance of any of said certificates or scrip shall be valid. ; 
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Much refinement of argument has been pressed in relation to the con- 
struction of this statute, based upon the title which the half-breeds had 
to the reservation they surrendered; but there appears no necessity to 
grope for motives on the part of Congress with a view to understand 
what has been declared, since the language of the provisions is plain. 
Obviously, Congress intended to make the scrip a purely personal right 
in the half-breed, and, while no restriction was put upon his power of 
alienation of the land when it should be located, until that time no 
other person should have any share or interest in this right, nor should 
the half-breed transfer to another the privilege which Congress had 
given to him to locate land. This limitation was peculiarly appropriate 
to the right to locate scrip upon unsurveyed land, no right to purchase 
which was prior to this act extended by the land laws to any other per- 
son, nor any privilege to gain a pre-emptive right ever allowed to any 
but the actual settles. 

To give effect to this policy, the regulations of the Land Office have 
contained from the beginning instructions locking to the maintenance in 
him of the half-breed’s right. The first cireular in 1857 (1st Lester, 627), 
calling attention to the unassignability of the scrip, only directed the 
location to be in the name of the half-breed, and stated that the scrip 
could not be treated as money, but located only acre for acre. In 1864, 
anew circular was issued (2 Lester, 307; 1C. L. L., 721; 10. L. O., 
142) in which, speaking of location upon unsurveyed lands, it was said: 

Where the half-breed for himself may make actual settlement, his improvements 
will be notice on the ground to any other settler, and in this respect he will stand on 
the same basis as a pre-emptor on unsurveyed land, and, of course, cannot adjust his. 
location until after the return of the township plat to the district land-office. Here- 
after, and within three months, he shonld repair to such land office, file his scrip with 
his affidavit, designating specifically, in compact legal subdivisions, the tracts em- 
bracing his improvements, aud should state in his affidavit the character and extent 
of these improvements, and file testimony of competent witnesses corroborative of 
his statement. 

Afterwaris, in 1872, a special circular (1 C. L. L., 723) upon the sub- 
ject of the location of this scrip on unsurveyed lands was issued, in 
which, after reciting the use which had been made of the scrip to strip 
the timber from unsurveyed lands by filing the scrip as a preliminary 
location and afterwards withdrawing it, the following directions to reg- 
isters and receivers were given: 

Ist. That the application must be accompanied with the affidavit of the Indian, or 
other evidence that the land contains improvements made by or under the personal 
supervision or direction of said Indian giving a detailed description of said improve- 
ments, and that they are for his personal use aud benefit; in other words, you should 
be satisfied that the Indian has a direct connection with the land and is claiming 


the same for his personal use. Unless such evidence is filed, you will reject the ap- 
plication. 

2nd. The filing of the scrip must be considered in the character of a location, and 
should such filing not be followed within the time prescribed by our circular of Feb- 
ruary 22, 1864, relating to the location of this scrip, by an adjustment to the official 
plat of survey, you will, immediately thereafter, adjust the same yourselves, as near 
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as may be practicable, from the map and description filed by the party, and forward 
‘the same to this office with regular abstract and reference to your action: or, if 
you are unable to determine the locality of the land iu the public surveys, you will 
report the fact, forwarding therewith all the papers in the case, for our action. 

In 1878, a new circular was issued which repeated the provisions of 
the circulars of 1864 and 1872, above quoted (2 C. L. L., 1855; 5 C. L. 
O., 126). 

Jf the regulations so laid down are to govern, there is no question 
but that your decision should be affirmed. The Indian had nothing to 
do with these locations. The facts were freely stated by the able coun- 
' sel who orally argued the questions involved. They are very simple. 
In every instance, the half-breed sold his serip many years before this 
attempted location of it and received from the purchaser the agreed 
price therefor; but, because of the prohibition in the act of Congress 
against transfers, the transaction took the form of a delivery of the scrip 
accompanied by two letters of attorney, in printed form, duly signed 
and acknowledged, but as to the name of the attorney and sometimes 
ifjnot always as to all of the particulars of description, left in blank; 
‘by one of which letters the attorney was authorized to lecate the scrip 
and do whatever might be necessary for that purpose or to obtain a 
patent, and by the other of which the attorney was authorized to sell - 
and convey by any proper deed any iand which the half-breed might 
thereafter acquire in the United States. Both letters were declared ir- 
-revocabie, and contained the usual provisions in such instruments. The 
- manner of use of these letters of attorney has been to file with the scrip 

in the Land Office the one authorizing the location of it not disclosing 
. the existence of the other. : 

Nothing therefore, to challenge the bona fides of the transaction then 
appears on the surface, nor any reason why the Land Office should not - 
recognize it as the fair exercise of the right to do by an attorney what 
one might lawfully do himself. When-the location is made, if validly 
made, the titie vests at once in the person to whom the scrip was is- 
sued; and thereupon a conveyance of the land is executed by some 
person who consents to the use of his name as attorney, under tlie 
authority of the otber letter of attorney, the blanks of which are filled 
accordingly. 

Thus the title passes to the party owning the scrip. And thus by cir- 
cumvention, the thing is done which the statute forbids to be done; and 
the exercise of the privilege of doing by attorney what one may do him- 
‘Self is made operative to accomplish the doing by attorney of whatthe half 
breed could not do himself. The scrip, with these blank letters of at:- 
torney pinned to it, passes into the market and is sold, and transferred 
by mere delivery, as freely asagovernment bond. The half-breed about 
whom this protecting limitation was thrown disappears as effectually 
from consideration as if he were dead until some contestant hunts 
him up to find a basis for a contention against the scrip. The location 
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is often times not made for many years after the original sale by the 
half-breed ;:in this case, the certificate of acknowledgment on each of 
the several letters of attorney is dated as far back as 1871 or 1872. It 
may well be thought that in many instances the location has been made 
after the half-breed’s death. 

It isa rule of law, so familiar as to require no authority, that when 
a transaction is contained in various cotemporaneous papers or docu- 
ments, or when partly in parole and partly in documents, its character 
is not to be judged by reference to one paper alone, but all the docu- 
ments, besides any parole addition, are to be taken together to ascer- 
tain what in fact the agreement was, and it will be judged according to 
its nature as so ascertained. Applying this rule, the transaction by 
which the half- breed parts with his scrip would be, if written, substan- 
tially like this: 

In cousideration of dollars, to be paid by J. 8., I hereby sell and transfer to 
him the scrip issued to me by the United States (describing it); and to circumvent 
the statutory prohibition, I have signed two letters of attorney in blank, the one 
to locate the scrip, the other to convey the Jand when the scrip shall be located, and 
I agree that by whomsoever these letters of attorney may be executed I will hereafter 
make no claim to the scrip or the land. 

Unless the letters of attorney which should accompany such an agree- 
ment might be regarded as valid notwithstanding the agreement, they 
have no validity in such a case as this. They are simply parts of a_ 
prohibited transaction, and although such an attorneyship if an inde- 
pendent and bona fide transaction, would be valid, yet, it does not follow 
that the letter of attorney is to be respected when found constituting | 
a part of a transaction which can not be supported in law. 

The case of Gilbert v. Thompson (14 Minn., 544), by no means goes 
the length of holding such a transaction valid, while there are expres- 
sions in it indicating that the court would have been unwilling to so 
decide. In that case, a letter of attorney given by the half-breed to a 
particular person to make a deed of land to be located in a particular 
county, which was fully executed within two months, was upheld, be- 
ing apparently considered the fair exercise of the right to appoint an 
attorney to do what the party could do directly. But the court said: 

A power of attorney, so far as intended to operate as a transfer, would be of no 


avail; the right of the half-breed in the scrip and the land would remain the same ; 
it could not be made irrevocable, nor create any icterest in the attorney. 


And again: 


Whether the power to sell would be upheld in an instrument, upou its face a trans- 
fer, the former being only incidental, we do not decide. 


Unless an agreement by the half-breed, by which, for a consideration 
presently paid, the other party was authorized to locate the scrip on 
any land he saw fit, and, secondly, the halfbreed agreed immediately 
thereafter to convey the same to the other party, should be respected 
in the Land Office as no assignment or transfer of the scrip, I am un- 
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able to perceive upon what reason a letter of attorney, which is but a 
part of precisely such a transaction, can be upheld. 

It is, however, unnecessary to decide what might be the effect of a 
focation so made upon surveyed lands open to pre-emption or private 
sale, This cass relates to unsurveyed land, and a further limitation is 
imposed both to mark and to restrict the personal right of the half-breed 
to take such land; he is required to have made improvements upon it. 


The theory of counsel for the scrip claimants is, that the half-breed may | 


make improvements by an agent. This may be granted; but the diffi- 
culty with the case is that.the improvements were not made for the 
half-breed in any sense whatever; they were made for the supposed at- 
torney, at his expense and with no purpose to admit the half-breed to 
any interest or benefit in connection with them or with the land. 

If such a transaction can be supported, then this half-breed’s scrip, 


issued with such precautionary restrictions of law upon the right touse © 


it, has, by this ingenious invention become invested with a quality spe- 
cifically denied to it by Congress, the quality of negotiability whereby 
the holder of it without regard to his relationship to the original bene- 
ficiary is clothed with the power to purchase with it unsurveyed lands 
of the United States; the value of which privilege, in the presence of 
the rapid development of the country by the agency of railways and 
from multiplying population, would be very great. It seems to me too 
plain for question that the duty of the Executive Department, charged 
with the supervision of the public lands, was to provide such regula- 
tions as would limit and restrict the use of this serip within the bounds 
which Congress intended, and that, although the same words were not 
employed with respect to the Indian which are found in the statutes 
concerning the settlement of citizens upon the public lands, yét it was 
intended, keeping in view the difference between Indians and civilized 
' persons, to express the same general idea; and that the case in which 
the half-breed could locate his scrip upon unsurveyed lands was only 
when he had in fact made improvements for himself and for his own 
benefit upon the land. It is not said that he must have a dwelling 
there, but the requirement of improvements must have some substan- 
tial significance. It is not satisfied by doing something which is a bet- 
terment of the land, but of too slight a charaeter to mark anything 


more than a pretext of compliance. Thus, ploughing is animprovement 


of land; but it would be no satisfaction of this statute if a fraction of an 
acre were to be broken by the plough, although it would be so far im- 
proving the land. It is more probable that the legislative mind con- 


templated such improvements as the half-breed Indian would naturally | 


make upon land of his own, which almost inevitably includes some sort 
of a dwelling-place. At all events, I do not think that the regulation 
which requires evidence that the Indian has a direct connection with 
the land and is claiming the same for his personal use, is open to the 
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least fair criticism, but that it is one calculated to effectuate the pur. © 
pose of the statute and should be supported. 

The absence of any proof that the respective Indians were in any wise 
concerned in the location of the several pieces of scrip involved in this 
matter, indeed, the plain proof that none of them had anything to do 
with it, constituted therefore, a plain and sufficient reason why the reg- 
ister and receiver should have rejected the applications to locate the 
scrip as required to do by the circular, and they violated the instruction 
in not doing so. For this reason alone your decision against the validity 
of the scrip location was correct in my judgment. | 

It is contended that upon the location being made, under the circum- 
stances stated, the title passed at once out of the United States, as effect- 
ually as the title to lands granted to aid a railroad pass upon the filing 
of the map of definite location, and the decision in Larriviere v. Made- 
gan (1 Dillon, 455), is relied upon. That case simply held that the loca- 
tion of the land with the scrip, under the act of July 17, 1854, passed 
the fee out of the United States into the person to whom the scrip was 
issued. This doctrine may be accepted. Butit hardly needs argument 
to establish that in order to such an effect, the location must be one au- 
thorized by the act of Congress, and this position is not the least antag- 
onistic to the decision cited, for in that case there had been a valid Joca- 
tion, the court in the recitation of facts stating that the claimant under 
the scrip located said scrip “‘upon the property in dispute fully comply- 
ing with the instructions of the general land office.” Ifa piece of the 
scrip were stolen and a letter of attorney forged, and thereby a location 
made, it is plain that on proof of the facts the Commissioner would can- 
cel it and that the scrip should be returned to the half-breed to whom 
it belonged. In like manner if the scrip be actually in the hands of par- 
ties seeking to locate it for their own benefit, contrary to the statute and 
regulation under it, it is equally in the power of the Commissioner to 
reject the application and deny the attempt to so misuse the scrip, and 
secure public land without right thereto. 

It is also contended that the adjustment of the scrip after the survey 
was a location upon surveyed land, and no improvements were neces- 
sary. Ido not think this can fairly be maintained. The act authorizes 
the location of the scrip upon unsurveyed lands by the same words in 
which it authorizes the location upon surveyed lands, and the rule laid 
down in Larriviere 7. Madegan is as applicable to the one case as to the 
other. The title passed out of the United States to the half-breed when 
the scrip was rightfully located upon unsurveyed land to the land upon 
which it was so located. It may be doubtful whether he could be re- 
quired to change the boundaries of bis location because they did not cor- 
respond with the government subdivisions of the subsequent survey. 
But waiving that question, the subsequent adjustment by him or with 
his consent must be taken as having relation to the time of the location 
and merely as giving description according to government survey of 
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jand which was already his. It is but an adjustment of boundaries in 
perfection of a location previously made and having relation back to the 
time of the location; not an original location of the scrip. 

I have heard full argument by able counsel of the question involved, 
and am entitled to presume from the character of the gentlemen em- 
ployed, as well as from the obvious skill and research exhibited, that 
every resource of reason and the books has been exhausted to casein 
the claim of this location. But continued reflection has begotten a firm 
conviction that it is the duty of the Department, in administering this 
law, to give effect to these limitations, for the existence of which there 
was obvious reason, and which are plainly declared in the statute. To 
do otherwise would be to lend the aid of the Department to defeat the law 
which it is established to administer and enforce. The regulation which 
was the basis of your decision and is so sharply criticised as unauthor. 
ized, is not an addition to thelaw. Itis but aruleof evidence to show 
that the law has been in fact observed.. Nor can parties justly make 
claim of hardship by the enforcement of this rule. It has existed since 
1872, and must have been known to them; and when they attempted. 
to locate this serip in disregard of it, they took the risks that it would 


, be enforced if determined to be valid. They have nothing to complain 


of because of the failure of an attempt which they made with such no- 
tice of its risks. 

I have not considered it necessary to point out the many minor infor- 
malities apparent in these locations. For the reasons herein set forth 
I concur in the judgment of your office that the various scrip locations 
involved in this case are invalid and that part of the decision appealed 
from which holds said locations for cancellation, is affirmed. 

There remain to be disposed of the claims under the homestead and — 
pre-emption laws. As heretofore stated Joseph W. Allen and Michael 
H. Brown were each allowed to make homestead entry for lots 5 and 9 
in Sec. 26, and both were parties to the case and were represented at the 
hearing before the local officers. As a result of that hearing the local 
officers recommended that both entries should be canceled. From that 
decision Brown failed to appeal, and it was not through diligence on his 
part that said decision was afterwards reversed. 

_ Your office held that Brown did not make his entry within the time 
prescribed by the third section of the act of May 14, 1880 (21 Stat., 
140), and for that reason awarded the priority to Allen. I cannot con- 
cur with this conclusion. The plat of that township was, it is true, re- 
ceived at the local office June 12, 1882, but as stated in the decision of 
the local officers the land was not declared open for filings and entries 
until June 19. The published notice of the filing of said plat stated 


' that applications to file upon or enter land embraced in said plat would 


be received on June 19, 1882. The three months within which entries 
should be made must be held to have begun to run on the 19th instant, 
and Brown’s entry made September 19, 1882, was in time. 
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Itis contended, however, that Brown did not settle on this land with 
the intention of acquiring title thereto under the homestead laws but 
that he went there to take possession of a certain lot in the town of 
Glendive which he had purchased from Lewis Merrill. There was in- 
troduced as a part of the testimony at the hearing a contract dated 
November 14, 1881, by which Lewis Merrill agreed to sell to M. H.. 
Brown, lot 3, block 20, of the town of Glendive for the sum of $100 paya- 
ble as follows: $25 at date of contract; $25 March 14, 1882; $25 July 
14, 18892, and $25, November 14, 1882, with interest at: twelve per cent _ 


per annum and signed by Lewis Merrill and M. H. Brown. On the | 


hack of this instrument is the following endorsement: 


March 14, 1882, Received on the within contract twenty six dollars, second pay- 
ment on the within cdéntract. (Signed) N.C. Lawrence, Agt. 

Brown admitted that he bought said lot and signed the contract but 
claimed that soon afterwards he found out that the parties who sold to 
him had no right to the land and he then concluded to take the land as 
a homestead and denies that he ever paid the second installment with 
which he is credited on the back of the contract. He commenced to 
build a house on the land in dispute on November 17; 1882, but claims 
that he did not know whether or not if was on lot 3 of block 20, in the 
town of Glendive and that he never knew where said lot 3 was situated. 
He moved into his house about December 6, 1882, and had resided there 
continuously. Brown is unable to state the exact date on which he de- 
termined to repudiate his contract of purchase and to take- the land 
under the homestead law but says it was a short time after the execu- 
tion of the contract and that when he commenced to build his house he 
intended to take the land under the homestead law. It appears, how- 
ever, that he was credited with a payment on said lot as late as March 
14, 1882, that he did not take any steps to relieve the land of Merrill’s 
claim, although he admits that Merrill was building a house on said 
land at the time he, Brown, went there, that he did not make entry 
therefor until after Allen had taken steps to procure the cancellation of 
the Merrill and Winston claim and finally when the local officers sus- 
tained those claims and held the homestead entries for cancellation, he, 
Brown, took no steps and made no effort to procure a reversal of that 
decision. These facts justify the conclusion that Brown went on this 
jand by virtue of his contract of purchase and not with the fixed in- 
tention of obtaining title to lots5 and 9, Sec. 26, under the homestead 
laws, and I therefore hold the claim of Allen to be superior to tbat of 
Brown, and it is directed that the latter’s entry be canceled. Allen’s 
entry will be allowed to stand subject to final proof by him within the 
life-time thereof, showing full compliance with the requirements of law. 

The final proof heretofore, submitted by Thomas Kean, under his 
pre-emption filing was made at the time when the validity of his said filing 
was in dispute and is therefore rejected. He will, however, be allowed 
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ninety days from notice of this decision within which to submit new — 
final -proof in support of his claim. 

The decision appealed from is modified in Acorns with the views: 
herein expressed. 


MINING CLAIM APPLICATION—PROOF. 
Rico Lops. 


The affidavits required of an applicant for mineral patent cannot be executed by: an - 
agent or attorney, if the said applicant is a resident of, and, at the date of the. 
application, within the land district where the claim is situated. 


Secretary Vilas to Commissioner Stockslager, February 18, 1889. 


I have considered the case arising upon the appeal of Charles Naege-. 


_ lin, William Naegelin, and George Naegelin, applicants for patent for 
mineral entry, No. 237 (Rico lode), Durango land district, Colorado,. - 
from your office decision of December 13, 1836, holding said entry for, 


cancellation. — 


The grounds upon which your office held said entry for saneelianon 


are, that the proof that plat and notice remained posted on the claim. 


during period of publication is by affidavit of one O. U. Taylor (a stran-. 


ger to the record), and that the other affidavits (excepting those of citi- 
zenship) are made by one Joseph Wilkinson, the attorney in fact of the. 
claimants. 

The Revised Statutes (Sec. 2325) provide, among other things, that 


“ any person, association, or corporation . . . . . Who has com- 


plied with the terms of this chapter, may file in the proper land office 
an application for a patent, under oath, showing such compliance.” 
This language indicates that such oath must be made, in the case of in- 
dividual claimants, at least, by the claimants themselves. Again: 
‘‘The claimant shall file his affidavit, showing that the plat and notice 
have been posted in a conspicuous place on the claim,” during a period 
of sixty days. This view is rendered more clear, as well as the strin- 
gency of this rule somewhat relaxed, by the first section of the amenda- 
tory act of January 22, 1880 (21 Stat., 61): : 

Whete the claimant for a patent is not a resident of or within the land district where 
the vein, lode, ledge, or deposit sought to be patented is located, the application for 
patent, and the affidavits required to be made in this section by the claimant for such 
patent, may be made by his, her, or its authorized agent, where such agent is conver-' 
sant with the facts songht to be established by said affidavits. 

The claimants state, under oath, that Durango, where the jana office 
is located, is ‘‘ at least forty-five miles from the mine by the nearest 
traveled route ;” said route leading “over two mountain ridges,” and 
being difficult at any time, during a large portion of the year hazardous, 
and often entirely impassable ;” that said Wilkinson, attorney in fact, 


‘“‘made the affidavits required in said proceedings, because the facts 
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were known to him, and were wholly unknown to either of the said ap- 
plicants, who could not therefore make the said affidavits ;” and for the 
same reason Taylor made the affidavit as to posting of notice. 

Counsel for applicants contends that the decision of Mr. Secretary 
Schurz, in the case of W. B. Frue e¢ al. (Topsy mine, 7 C. L. O., 20), 
should be applied to the case at bar. In the case cited, it was suggested 
that the act of January 22, 1880, was an enlarging or beneficial act, and 
- Should therefore be liberally construed; and it was held to apply for 
the benefit of an entryman who at the time of making the requisite af- 
fidavit was temporarily absent from—. ¢., not “ within”—the land dis- 
trict in which the mine was located. Itis urged that as itis much more 
difficult to reach the land office at Durango from the Rico mine, than it 
would be to reach it from many places outside of the land district, the 
decision of your office is inconsistent, in that it “‘ discriminates in favor 
of non-residents and against residents.” 

The ruling in the case of the Topsy mine can not apply to the case 
at bar; for here the applicants were residents of the Durango land 
district, and, at the date of the execution of the affidavits in question, 
were ‘‘ within” said district. In my, opinion the act of January 22, 
1880, can not, by the utmost liberality of construction allowable, be 
construed to include any person not either a non-resident of the district, 
or at the time of making the affidavits required by law temporarily at 
least beyond its limits. The hardship of the rule lies in the statute, 
which the Department can but follow. Ita lex scripta est. I therefore 
affirm your decision. | | 


PRE-EMPTION FILING—HOMESTEAD ENTRY. 
IDDINGS v. BURNS. 


A homestead entry may be allowed for land covered by a pre-emption filing, subject 
to the rights of the pre-emptor. 

The filing of a homestead application and preliminary affidavit, unaccompanied by 
the requisite fees, is not sufficient to work an appropriation of the land under the 
homestead law. | 


Secretary Vilas to Commissioner Stockslager, February 18, 1889. 


I have considered the appeal of William T. Iddings from your office 
decision of July 2, 1886, dismissing his application to make homestead 
entry for the SW. 4, Nee. 29, T. 29 8S., RB. 17 W., Larned land district, 
Kansas. 

The records show that Patr ick Sweeney filed declaratory statement 
for this land February 23, alleging settlement February 22, 1884. On 
December 21, 1885, he Sablished notice of his intention to males proof 
February 17, 1886, 

January 26, 1886, William . Iddings filed an affidavit peieatine 
against the ace nee of any proof to be made by Sweeney for the rea- 
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son that Sweeney was nota qualified pre-emptor, having moved from 
laud of his own in Kansas to the land covered by his pre-emption filing. 

On the same day Iddings made the usual homestead application to 
enter said land, and accompanied the same with the usual homestead 


affidavit. | 
Upon the back of the application is the following endorsement: 
TJ. S. LAND OFFIcE, 
Larned, Kansas Jan, 26, 1886. 
_ This seoltection and affidavit was this day presented fur record and is held in abey- 
ance pending the final proof advertised by Patrick Sweeney to be made at this office 
Feb. 17, 1886, based on his D. 8. 4177 for same tract. The within applicant has also 
filed in the ease his supplemental affidavit and protest hereto attached. This endorse- 
ment is made at the request of the es: for this applicant, no money being tendered 


with the papers. 
W. R. BROWNLEE, 


Ltegister. 

Sweeney did not make proof February 17, the day named in his no- 7 

tice, and Iddings again presented his homestead application upon which 
I find the following endorsement. 

This paper to enter the within described tract as a homestead was presented to be 


made of record and rejected this 17th day of Febr’y 1886, for the reason of existing . 
homestead entry No. 9882 made Feb. 13,’86 by Mary Burns for said tract—30 a al- 


lowed for appeal. 
H. W. BIcKsEt, 


| . Receiver. 
Iddings appealed from said decision and deposed : 


The rejected application and protest referred to were filed in the land office with 
the understanding.on the part of the appellant that no further action would be taken 
until Feb. 17, 1886, at which time he was present in person and with witnesses to 
prove the allegations set np in his protest referred to; to cross examine the witnesség 
of Sweeney and to resist an illegal entry on his part for said tract of land and to 
again apply to have appellant’s homestead entry made of record. 

Appellant then learned for the first time, namely Feb. 17, 1886, that one Mary Burns, 
had made homestead entry for said tract—No. 9882—Feb. 13, 1886, or four days prior 
to the time advertised by Sweeney to make final proof, at which time appellant again 
applied to have his homestead entry made of record which was refused. 


Three grounds of error were alleged by the appellant, viz: 
1. It was his protest .that first gave notice to the government of 
Sweeney’s ‘meditated and attempted” fraud, and his homestead applica- — 
tion and affidavit being then on file in the laud office pending the proof 
of Sweeney no adverse claim could attach as against appellant between 
the time he made application to enter, January 26, 1886, and February 

17, 1886, 

2. His application held in abeyance till Feb. 17, 1886, pending the 
final proof advertised to be made by Sweeney on that date appropriated 
this land as against Mary Burns and all other persons except Sweeney. 

3. The entry of Mary Burns is void as against the prior application 
of appellant. | . 

16148—vyoL 8——15 














226 DECISIONS RELATING TO THE PUBLIC LANDS. 


July 2, 1886, you affirm the decision of the local officers and say: 

- The application of [ddings without tender uf fee and commissions, could not have 
been allowed; therefore it could not have operated to withdraw the land embraced 
therein from disposition. February 13, 1886, the entry of Burns was made. On the 
date, therefore, of the formal presentation of Iddings’ application, viz: on February 
17, the land was appropriated and you properly rejected it for that reason. 

From this decision the appeal now before me was taken. 

J concur in so much of your decision as holds that the notice given 
by Sweeney of his intention to make proof was not an appropriation of 
the land operating to prevent the allowance of Burn’s homestead en- 
try. A pre-emption filing does not appropriate the land covered by it so 
as to preclude a homestead entry for the same tract, subject of course to 
any rights which the pre-emptor may have in the premises; and the fact 
that notice of intention to make proof has been given does not alter the — 
fact that it is still a filing and not an entry. When proof has been ac- 
cepted upon a pre-emption claim and cash entry has been made, then 
as in the case of a homestead entry, the land is appropriated and an- 
other entry for the same tract cannot be made. Hence there was no 
reason why the application made by Iddings January 26th should not 
have been accepted, orafter its rejection tnat of Burns. Therefore the 
question to be determined is whether Iddings or Burns has the prior 
homestead entry of the land. You hold that Iddings made no entry 
for the reason that he did not pav the fees and commissions. In the 
case of Gilbert v. Spearing (4 L. D., 463) the definition of the essential 
parts of a homestead entry given in the case of Thomas v. St. Joseph 
and Denver City kh. R. Company (3 C. L. O., 197) is quoted with ap- 
proval, viz: 

Each of the three elements of which this transaction is composed forms an essential 
part thereof, the application, the affidavit and the payment of money; and when 
the application is presented, the affidavit made and the money paid, and entry is 
made, aright is vested. 

In this case Iddings complied with two of the ieee requirements by 
making application to enter this land under the homestead law, and by 
filing the homestead affidavit. As to the failure to pay the fees and 
commissions he swears that when on January 26, 1886, he presented 
his application and affidavit he was 


then and there present ready to pay the entry for said land; that he presented said 
entry papers to A. H. Ainsworth, chief clerk of said land office who informed affiant 
that the land was not subject to entry by reason of the fact that Patrick Sweeney, 
who had pre-emption filing thereon had filed in the land office notice of his intention 
to make final proof thereon on the 17th day of February, 1886, and that the filing of 
snch notice was a part of the final proof and appropriated the land and withdrew it 
from entry for the time being and until February 17, 1886 when if Sweeney did not 
offer proof affiant could make entry of the land. 


It, therefore, appears that Iddings did not comply with the third re- 
quirement, viz: the payment of the legal fees. Not only were the fees 
not paid but, as the endorsement made on the application by the reg- 
ister states, no money was tendered. Iddings should have paid the 
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fees when he made his application; and if, as he alleges, he failed to do 
so beeause he was advised at the local office that he would not be per- 
mitted to make entry pending the notice of Sweeney of his intention to 
make proof, yet the mistake was partly his. I hold, therefore, that 
Iddings made no homestead entry for this tract and that the entry of 


| Burns was properly allowed. 


Your decision is, accordingly, affirmed. 


HOMESTEAD ENTRY~MILITARY SERVICE—RESIDEN CE. 


FREDERICK MEISZNER. 


In the acceptance of military service in lieu of residence, an entryman is not entitled’ 
to credit twice for a period covered by two enlistments. 

A settlement upon Jand covered by the entry of another confers no right as against 
the entryman who complies with the law, but if such settler subsequently pro- 
cures the cancellation of the entry he may be allowed credit for residence from 
the time it actually began. 


Secretary Vilas to Commissioner Stockslager, February 18, 1889. 


I have considered the appeal of Frederick Meiszner, from your office 
decision of April 7, 1887, holding for cancellation Samuel Durham’s 
homestead entry for the NW. 4+ of Sec. 26, T. 15 N., RB. 4 i. , Lincoln 
jand district, Nebraska. 

Saiuel Durban made homestead entry for this land May 2, 1876, and 
on May 19, 1877, offered final proof thereunder claiming residence from 
July 6, 1875, and also claiming credit for military service for a longer 
period than necessary to make up a five years residence. Said proof 
was approved by the local officers and final certificate issued bearing 
date of June 8, 1877. Upon examination in your office said entry was 
suspended, it being held that the proof was prematurely made, the 
claimant being entitled to credit for military service of three years, five 
months and four days, which, when added to the actual residence shown, 
amounted only to four years, six months and four days, and the entry- 
man was required ‘‘to furnish supplemental proof at the expiration of 
the time required by law.” 

The entryman did not respond to this requirement and no further 
steps seem to have been taken in the case until December 29, 1886, when 
the attorney for Frederick Meiszner transmitted to your office an affi- 
davit of said Meiszner, setting up that he (Meiszner) bought the south 
half of this tract of land February 14, 1882, paying therefor the sum of 
$460; that he afterwards moved upon said land with his family and 
had continued to reside there to the date of said affidavit, improving 
and cultivating the same, and “that affiant has been informed since 
the purchase of said land and within the last six months that the said _ 


tract of land was entered by one Samuel Durham June 8,1877; and “3 


that no patent has ever been issued therefor and that said entry was 
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and is now suspended for some defect in the compliance with the re. 
quirements of the law by the said Samuel Durham;” and that he had 
no knowledge of the whereabouts of said Durham or his present place 
of residence, and asked that said entry might be passed to patent. 

The statement contained in this affidavit is corroborated by the affi- 
davit of R. E. Moore, the party from whom Meiszner bought. In the 
letter of the attorney, transmitting these affidavits, it is said: 

In the light of these affidavits it becomes at once apparent that the supplemental 
proof of Samuel Durham allowed by your office letter of September 14, 1877, to register 
and receiver at Lincoln, can not be made. It is plain, therefore, that the entry must 
stand or fall upon the final determination of the length of military service to be 
credited said Durham under section 2305 Revised Statutes of the United States, unless,. 
in your judgment, the case is one for the Board of Equitable Adjudication as it seems 
tome it ought fo be in view of said Durham having actually resided on and cultivated 
said land from July 6, 1875, nearly ten months longer than you allow him credit for 
and he belicving that his residence and military service taken together much more 
than fulfilled the requirements of the law, I respectfully request that you will take 
final action in the case in order that I may appeal to the Honorable Secretary of 
the Interior and obtain a final ruling as to the proper construction of Section 2805, 
Revised Statutes of the United States, in its application to this case. 

Your office, on April 7, 1887, held the entry for cancellation. 

From that decision Meiszner appealed, alleging error in holding that 
the entryman “did not reside upon the land fully five years including 
his time served in the United. States Army;” and in computing the 
time to be allowed the entryman for his military service, and in holding 
that the entryman should not be allowed credit for residence from the 
date of his settlement. 

The final proof in this case shows that Durham was a qualified home- 
steader; that he, with his family, consisting of a wife and six children, 
moved on to this land July 6, 1875, and resided there continuously to 
date of final proof, May 19, 1877; that his improvements on the land 
consisted of a wood and sod house fourteen by twenty-six feet, con- 
taining two rooms, two doors and two windows; a stable, a granary, 
about one thousand forest trees planted and about one hundred acres. 
under cultivation. 

_It appears from the proofs that Durham was, on August 12, 1862, 
enrolled in the 125th regiment of Illinois Volunteers to serve three years. 
or during the war, and was, on July 16, 1863, discharged for disability. 
On February 2, 1865, he re-inlisted for the term of one year, and was. 
mustered out January 16, 1866, by reason of special order No. 17], 
military division of Tennessee. Your office gave him credit for service 
during the three years of his first enlistment and for that period of 
actual service under his second enlistment occurring after the expira- 
tion of the period of his first enlistment, being from August 12, 1865 to- 
January 16, 1866, making a total service of three years, five months. 
and four days. It is contended, however, that the entryman was en- 
titled to credit for the full term of his first enlistment of three years. . 
and also for the full term of service under his second enlistment, mak- 
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ing a total of three years eleven months and fourteen days. To allow 
this claim would be to give him credit twice for the period from the 
date of his second enlistment to the date when the term of his first 
enlistment expired amounting to six months and ten days, and this is 
not contemplated by the law. | 

At the time Durham settled upon this land and established a resi- 
dence there, it was covered by a former homestead entry which was 
canceled for voluntary relinquishment April 22, 1876. Your office held 
that he was not entitled to credit for residence a the land prior to the 
cancellation of the former entry, which holding is assigned as error by 
the appellant here. 

This former entry was made November 7, 1872, by one Stephen 
Brothers, and was canceled April 22, 1876, upon relinquishment dated 
March 22, 1876, which instrument was witnessed by Samuel Durham. 
An examination of the records of your office fails to disclose any of the 
circumstances that Jed to the execution of this relinquishment. The 
fact, however, that the name of Durham who was then an adverse 
claimant by reason of his settlement for the land, appears as a witness 
to said instrument would indicate that he was snsiraiménial 10 procur- 
ing its execution. 

Durhawm’s entry was made, final proof thereunder submitted and the 
decision of your office of September 14, 1877, rejecting the same ren- 
dered prior to the passage of the law of May 14, 1880, and the action then 
¢aken was proper. | 

It seems, however, that the entryman did not receive notice of this de- 
cision until it had been modified by the later decision allowing him credit 
for residence from the date of the cancellation of the prior entry, but refus- 
ing to allow such credit for the period from date of settlement to such 
eancellation from which decision the appeal now under consideration 
was taken. While one who makes a settlement upon land covered by 
the entry of another can by that settlement acquire no rights as against 
the former entryman, who complies with the requirements of law and 
perfects his title to the land, yet if the subsequent settler procure the 
release of the land from that prior claim either by means of a relinquish- 
ment or through a contest, I can see no good reason either in law or — 
equity for refusing to allow him credit for residence from the time it 
actually began. He took the risk of the former entryman failing to 
perfect his claim. In this case the peridd of his actual residence from - 
date of settlement to date of final proof when added to the period of 
military service for which he is entitled to credit, makes more than the 
period required by law. It is also shown that the entryman complied 
in good faith with the other requirements of law, and the final proof 
should therefore be approved. 

The decision appealed from is, therefore, reversed saa it is directed 
_ that said entry be passed to patent. 
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REPAYMENT—DESERT LAND ENTRY. 
ANNA R. BURDICK. 


Repayment may be allowed where, through no fauit of the entryman, a desert land en- 
try was made for non-irrigable land, and subsequently relinquished on discovery 
of the mistake. 


Secretary Vilas to Commissioner Stockslager, February 18, 1889. 


I have considered the appéal of Anna R. Burdick from your office 
decision of November 1, 1889, denying her application for the re-payment 
of the purchase money paid on desert land entry No. 189, Hailey land 
district, Idaho. | 


Mrs. Burdick entered lots 3and 4, and the SH. 4, of the SW.4 of Sec. | 


18 and jot 1 of Sec. 19, T. 2 N., R.18 E. Hailey, Idaho, under the act of 
March 3,.1877 providing for the sale of desert lands, May 9, 1886, and 
paid to the receiver $43.10 being at the rate of twenty-five cents an acre 
for the land above described. 

September 25, 1886, Mrs. Burdick relinquished her said entry to the 
United States and upon the same day made application for the return 
of the purchase money paid on said entry. 

By letter of November 1, 1886, you denied said application. 

It appears from the affidavit of Mrs. Burdick that misled by the ad- 
vice of aman named Turner, her entry was not for the land she had 
visited and thought she was entering (which she afterwards found was 
covered by the pre-emption claim of VY. Lamb) but lay to the north of 
it and higher. There was no source from which to get water and it will 
be impossible, she says, to reclaim the land. 

It would appear that ifthe land Mrs. Burdick designed to enter had 
not been pre-empted, she would have been entitled to amend her entry 
according to herintention. Her mistake in the proper description prob- 
ably occasioned her failure to discover that the tract she sought had 
been filed on. Her entry ought, therefore, equitably and fairly to be 
treated as if made according to her true intention and as for the land 
for which it would be amendable to designate; and in that case it would 
be found in conflict with a prior entry, and be canceled and the money 
would be returnable. Icannot think the United States may refuse to 
return the money paid in consequence of an excusable mistake when if 
the mistake were not made it would be returnable. 

For the reasons I have given I think the money paid by Mrs. Burdick 
should bereturned to her. Therefore, I reverse your decision and direct 
the repayment of the $43.10 paid by her when she made said entry. 
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Heth pore DESERT LAND EN'TRY—COMPACTNESS. 


JOSEPH SHINEBERGER. | 


desert iad entry allowed in conformity with existing regulations as to compact- 
ness, Should not be canceled under later regulations imposing a different and more 
; rigid rule with neEpeGY to boundaries, 


| ‘Beoretary Vilas to Commissioner Stocksiager, February 18, 1889. 





I have considered the case arising upon the appeal of Joseph Shine- 

berger from. your office decision of May 13, 1887, requiring him to re- 

adjust the boundaries of his desert land entry, 2 No. 192, Helena land 
district, Montana. | 

Said entry was made April 8, 1879 ; final proof, made November 14, 
1881, was accepted, the remainder of the purchase money paid, and final 
certificate issued. Said final proof shows a fall compliance with the 
requirements of the law by the construction of ditches and the irriga- 

_ tion of the land. 

It is admitted that the entry does not conform to the requirements of 
the law as construed by the regulations of the Department at present . 
in force. The question at issue is whether an entry which under former 
instructions and rulings of the Department was at least permitted, and 

ad upon which in consequence of such permission the entryman had made 
heavy expenditures for the purpose of irrigation and other improve- 
ments, shall be rejected under rulings and instructions which are thus 
given a retroactive effect. 

The first instructions issued to local officers relative to desert land 
entries (March 12, 1877-4 C. L. O., 24,) contained no directions or inti- 
mations as to the shape of the entry. It seemed to be generally under- 
stood, not only by persons applying to make cdesert-land entries, but by 
the officers of the land department, that the requirement as to compact: 
ness was satisfied when the legal sub-divisions were contiguous, as re- 
quired by the pre-emption, homestead, and other land laws, and not in 
separate parcels. 

No instruction defining the term “ compact” or in any way restricting , 
the form of desert-land entries, was promulgated until September 3, 
: 1880 (7 C, L. ©., 138), when the rule now in force was adopted. It will 
= be seen that in conclusion said circular directs, “ You will in future 
be strictly governed by the foregoing instructions.” 

The question of the applicability of this ruling to entries made prior 
therete came up squarely in the cases of Philip Shenon and E. Grasten, 
in which your office said (January 26, 1881—8 C. L. O., 8): 

It is claimed that the entries in question were made in good faith, under instrue- 
tions in force prior to the issue of said circular, that the parties have complied strictly 
with the instructions in force at date of entry, that in many cases the entire tract en- 


tered has been reclaimed by bringing water thereon, and valuable improvements put 
upon the same, and that if such entries must be made to conform to the strict letter 
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of said circular as to the length of the side lines of the tracts embraced therein, and 
amended by relinquishing a part thereof to the United States, the parties who made 
the entries will, without any fault of their own, be thereby made to sufter very great 
pecuniary losses. 

It is provided in said circular that, ‘In no case will the side lines’ (of the tracts of 
Jand embraced in a desert entry), ‘be permitted to exceed one mile and a quarter when 
the full quantity of 640 acres is entered.’ Where the entry embraces a less quantity 
than a whole section or its equivalent, the limits of the side lines will be proportion- 
- ately decreased. 


It was intended that the foregoing should govern in all cases of desert eutry made 
subsequently to the promulgation of the circular. | 


The circular of September 3, 1880, and the letter of January 26, 1881, 
both make an exception of entries made along the margin or including 
both sides of streams which were ordered to be suspended; but no rea- 
soning is offered to show why regulations should have been adopted in 
such case, any more than in any other, whereby ‘‘ the parties who made 
the entries would without any fault of their own, be made to suffer very 
great pecuniary loss.” . 

In fact, your office would seem to have come to the conclusion that 
there was no ground for making such exception. In this very entry, 

which lies on both sides of a stream, the register’s final certificate bears 
the endorsements: “U.K. G. B.C.”; “Approved, February 2, 1885—A. 
M. U., Ex.” (Examiner). And many entries in form as non-compact as 
this have been patented, notwithstanding they included both sides of a 
stream. 

As late as March 10, 1883, the entry of J. H. Rourke, in sections 10, 11, 
and 12 of T.108., R.11 W., (the township adjoining that in which the 
land here in question is located), was patented, though two miles long, 
and for a inile and a half of that distance but a quarter of a mile wide, 
and crossed by three streams. 

In the case at bar, six years after the acceptance of proof and cf the 
purchase price of the land, the entry was suspended, and the claimant 
called upon to meet a requirement which, as now understood and inter- 
preted by your office, had no existence at the inception of his right—a 
requirement which hecan not now comply with except by relinquishing 
lands which, according to the affidavits accompanying his appeal, he 
has improved at heavy expense. His case is similar to that of J.C. 
Lea, whose entry, embracing two hundred and eighty acres, was a mile 
and three-quarters in length and one-quarter of a mile in width. In 
that case the Departinent decided (April 7, 1884—11 C. L. O., 45): 

Since it appears that the entryman was allowed to enter said tracts without ob- 
_ jection, and that he has spent much time and money in reclaiming them, it would 
work hardship and injustice to enforce against him the regulation referred to: 
and reversed the decision of your office demanding a re-adjastment of 
the boundaries of the entry. | 

The location of the tract here in question tends to suggest that very 
eareful inquiry should be made whether it was desert or not, origi- 
nally. Were it not for the fact that the original entry was allowed at a 
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timé when the rules and practice of the land department were far less 
stringent in reference to the requirement of compactness than at pres- 


ent, no question could be entertained that it should be substantially 


and materially reformed, or canceled. In view of that fact, however, 
your decision is affirmed, with the modification that upon further proofs 
showing satisfactorily the orignal desert character of the land, its ac- 
tual reclamation from desert-land to agricultural, and such information 
in respect to compactness as may most fairly meet the law and the 
necessities of the case, the allowance of the entry may be reconsidered 
to the extent that justice shall by the facts as presented demand. The 
entryman should be required to make this showing within ninety days 
after notice of the decision; and it would be prudent to direct a spe- 
cial agent to make a careful examination of the facts and circum- 
stances. 


FINAL PROOF—LEGAL HOLIDAY. 


GEORGE LEINEN. 


Where by mistake Suuday is designated as the day for the submission of final proof, 


it is sufficient if the proof is made on the following day. 


Hirst Assistant Secretary Muldrow to Commissioner Stockslager, February 


18, 1889. 


I have considered the appeal of the Travelers Insurance Company, 
transferee of George Leinen, from the decision of your office dated No- 
vember 10, 1887, requiring new proof in support of the pre-emption cash 
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entry No. 5, 577 of the NE. 4 of the SE. 4 and Lot 7 of Sec. 5, and the - 


NE. 4 of bis NE. 4 and Lot 1 of Sec. 8, Tp. 130 N., BR. 52 W., made by 


 gaid re on. December 13, 1882, at the Fargo land office in the Terri- 


tory of Dakota. 

- Your office decision states that, by a former decision of your Office, 
dated September 15, 1884, the claimant was required to furnish record 
proof of his declaration of intention to become a citizen of the United 
States and also his non-mineral affidavit as to the character of the land; 
that the local officers by letter dated August 3, 1887, reported that the 


attorney for the claimant had been duly notified of said requirements — 
and had failed to respond thereto; that the claimant and present occn- - 


pant of the land, in addition to the former requirements of your office, 
must make new publication and furnish new proof for tle reason that 
the final proof appears by the certificate of the officer before whom it 
was taken to have been made on the 11th day of December, 1882, be- 
cause the 10th of said month, the day advertised was Siinday. 

The appellant insists that your office erred in requiring new proof for 
the reason that the error was the fault of the local officers, and that it 
would be an unnecessary hardship to require the claimant or bis trans- 
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feree to make new proof. It appears that the claimant filed with his 
final proof, his affidavit that he “ made oath” of his intention to become 
a citizen of the United States before the clerk of the district court of 
Scott County, Minnesota, on or about the 13th day of March, 1879; that 
he had given the certified copy of the record of said declaration to the 
land officers at Fargo in said territory in his final proof in support of 
his homestead entry of the NE. 4 of Sec. 4, Tp. 131, R. 50; that he did 
not have time to secure another copy of said record to file with said 
proof, and he asked that said affidavit might be taken as sufficient evi- 
dence of citizenship. 

The local officers accepted the proof and issued certificate for the 
Jand. Anexamination of the records of your office will confirm or refute 
the allegations in said affidavit as to said record. If the proper evi- 
dence is in the final proof of said homestead entry it will be unneces- 
Sary to require another certified copy of the record. Nor will it be nec- 
essary to require republication because the finai proof was not made on 
the day advertised, the same being Sunday. 

By Sec. 2115 of the Civil Code of Dakota it is snoeided that every 
Sunday is a holiday, and by Sec. 2118 (idem) it is provided that ‘‘ when- 
ever any act of a secular nature other than a work of necessity or mercy, 
is appointed by law or contract to be performed upon a particular day, 
which day falls upon a holiday, such act may be performed upon the 
next business day, as if it had been performed upon the day ap- 
pointed.” In the case of Salter v. Burt (20 Wendell 205) the Supreme 
Court of New York held that “ when the day of performance of con- 
tracts other than instrnments upon which days of grace are allowed 
falls on Sunday, that day is not counted, and compliance with the stipu- 
lations of the contract on the next day (Monday) is deemed in law a 
performance.” In the case of James H. Warner (7 L. D. 531) the De- 
partment held that where the notice designated, by mistake, Sunday, 
as the day on which final proof would be submitted, and the final proof 
was made on Saturday, the day previous, in the absence of any pro- 
test, the entry may be submitted to the Board of Equitable Adjudica- 
tion for consideration. It will be observed, however, that in the case 
of Warner (supra) the final proof was submitted on the day prior tothe 
day designated, and, hence, did not come within the provisions of said 
' sections of the Dakota Code, the provisions of which all persons living © 
in said territory are presumed to have notice of. 

The claimant or his transferee will be required to furnish a non-mineral 
affidavit within thirty days from due notice hereof, ald in case the same 
is furnished said entry will be passed to patent. If the affidavit is not 
filed as herein required, the entry will be held for cancellation. 

The decision of your office is modified accordingly. 
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SOLDIERS’ ADDITIONAL WOMESTEAD—ACT OF JUNE 15, 1880. 
WILLIAM J AMISON. 


The right to make soldiers’ additional homestead entry does not extend to members 
of the Missouri Home Guard. 

A purchase under the act of June 15, 1880, made in accordance with existing rulings, 
and under the express direction of the Commissioner, by a transferee holding 
under an entry: made on a certificate of additional right issued to a member of 
said organization, will not be disturbed. 


Secretary Vilas to Commissioner Stockslager, February 19, 1889. 


I have considered the appeal of William Jamison from your office 
decision of April 13, 1887, holding for cancellation his cash entry for 
lot No. 4, See. 24, T. 35 N.. kh. 5 E. , Olympia land district, Washington 
Territory. 

The record shows that one Whitley Collyer formerly of the Missouri 
Home Guards, on the 17th day of July, 1878, procured from the then 


- Commissioner of the General Land Office a cerifiedte stating that he 


was entitled to a soldiers additional homestead not exceeding eighty 


acres, whereupon he, by an attorney in fact, entered the land in contro. 


versy November 25, 1878, and on December 1, 1878, the said Collyer and 
wife by the same attorney in fact, conveyed the said lot 4 to said Jami- 
son, by warranty deed, for a valuable consideration. 

On November 8, 1883, your predecessor by letter to the local officers, 
held that said, Whitley Collyer who made such additional entry was 
not entitled to the benefit of Sec. 2306 of the Revised Statutes for the 


reason, that his military service had been performed in the Missouri 


Home Guards, and directed notice to be given to the parties in interest 
that sixty days would be allowed them to appear and show cause why 
such entry should not be cancelled, or, in the alternative, to file appli- 
cation to purchase the said land under the act of June 15, 1880. 

On January 27, 1885, the said Jamison made cash entry for said land 
under act of June 15,1880, pursuant to the above requirement of the 
General Land Office and paid the government price therefor, receiving 
certificate. His cash entry being No. 9179. 

Your office by iis said letter of April 15, 1887, held for ancdintion 


Said cash entry No. 9179 for the reason that the soldiers additional 


homestead entry on which the same was based, was fraudulent or illegal. - 
The letter written by your predecessor dated November 8, 1883, per- 
mitting Jamison to make cash entry under act of June 15, 1880, was 
written but a few days after the decision in case (on review) of Wm. 
French (2 L. D., 238), and was doubtless based upon that decision. 
In the said French case, the entryman’s military service had been 
performed as a member of the Missouri Home Guards, and it was held 
that the ‘‘additional homestead entry made by him was illegal at its 
inception, because the service upon which the right to make such entry 
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was based was not in the army of the United States,” and yet it was 
also held that the transferee of French’s right by a bona fide instru- 
ment in writing was entitled to the benefit of the actof June 15, 1880 
(21 Stat., 257) and might purchase said land from the government. 

The provisions of said act relating to matters of this character are 
as follows: 
- That persons who have heretofore under any of the homestead laws entered lands 
properly subject to such entry, or persons to-whom the right of those having so en- 
tered for homesteads may have been attempted io be trausferred by bona fide instru- 
ment in writing, may entitle themselves to said lands by paying the government 
price therefor, and in no case less than one dollar and twenty-five cents per acre, and 
the amount heretofore paid the government upon said lauds shall be taken as part 
payment of said price. 

This act was doubtless intended for the relief of persons who had 
made homestead entries and had failed to comply fully with the law in 
regard to residence and cultivation, and those to whom homesteaders 
had attempted to convey their rights in such homestead entries. _ 

The decision in the French case, supra, that persons whose military 
service was performed in the Missouri Home Guards are not entitled to 
the benefits of Section 2306, R. S., has been continuously followed; 
Wilson Miller (6 L. O., 190); Smith Hatfield, e¢ al (6 L. D., 561); Chaun- 
cey Carpenter (7 L. D., 236). And while this is the case the claimant 
in the case at bar, Jamison, occupies the position of the transferee in 
the French case, supra. In the Chauncey Carpenter case, supra the 
facts, as stated, do not show that the transferee purchased from the 
entryinan prior to the passage of the act of June 15, 1880, and the con- 
Struetion of said act does not appear to have been involved in the case 
while in the case at bar it is the sole question for decision. 

The soldiers’ additional homestead entry in controversy was made by 
an attorney in fact, but it was made November 25, 1878, under the 
practice prescribed by. circular of this Department of May 17, 1877, 
which in subdivision three thereof provided: 

To allow entries to be made by the agents or attorneys of the party originally en- 
titled to the entry, butonly after the claim has been presented to you and certified as 


valid and that the party is entitled to the amount of land claimed, under such cir- 
cumstances and regulations as you may prescribe. 


No change of practice was made, or different construction given the 
law until the circular of February 13, 1883 (1 L. D., 654), was issued, 
which abolished entries by attorney in tact and required the party en- 
titled to make entry to appear in person at the local office as in other 
homestead entries, but in this circular it was provided that, “ these 
rules shall not apply to cases where the additional right has heretofore 
been certified by this office, nor to cases now pending, or which may be 
filed in this office prior to March 16, 1883.” 

The case at bar is clearly within the above proviso and must be de- 
cided under the circular of May 17, 1877, and the law as construed tn 
the case of French (on review). 





DECISIONS .RELATING TO THE PUBLIC LANDS. 237 


The entry of Jamison for the land in question having been made | 
and allowed under the rulings at the time in force, and under the ex- 
press direction of the Commissioner of the General Land Office and be- 
fore any change in the rulings, and not being in conflict with the law 
as then interpreted, should under the rule in Oliver v. Thomas e¢ al, (5 
L, D., 292), and Wachter e¢ al v. Sutherland (7 L. D., 165) be allowed 
_to stand. 

Your said office decision is therefore reversed and patent will issue on 
claimant’s cash entry. 


RATLROAD GRANT—REVOCATION OF INDEMNITY WITHDRAWAL. 


COUNTERMAN v. Missourr, Kansas & Trxas Ry. Co. 


Under the procedure provided in the order revoking the indemnity withdrawal, 
made for the benefit of this company, it is incumbent upon the General Land 
Office, in cases of unapproved selections:\for lands covered by applications to file 
or enter, to pass upon “the right of the company to make selection.” 


Secretary Vilas to Commissioner Stockstager, February 19, 1889. 


By letter of March 9, 1888, your office submitted for re-adjudication — 
. the case of Gilbert J. Counterman 7. Missouri, Kansas & Texas rail- 
way company, involving the W. 4 SW. 4, Sec. 28, and E. 4 SE. 4, Sece.. 
29, T. 258., R. 14 E., Independence, Kansas. 

The tracts are within the indemnity limits of the grant for said com-: 
pany the withdrawal for which became effective April 6, 1867. The 
company selected the tracts September 25, 1882, which selection has. 
not yet been approved. 

November 27, 1882, Counterman applied to enter the tracts under the- 
homestead law. His application was rejected by the local office on ac- 
count of said selection. On appeal he alleged that the land was ex- 
cepted from said withdrawal by reason of the claim of one Marion. 
Kingston, under declaratory statement filed March 24, 1866, alleging: 
settlement the same day. Your office thereupon by letter of January 
3, 1883, ordered a hearing in the premises. There was also of record on 
ie tract the declaratory statement of Mahlon C, Putnam filed April. 

2, 1878, alleging settlement the first of the same month and of Albert. 
Racemon filed April 30, 1879, alleging settlement the 18th of that. 
month. 

Notice of the hearing was published specially citing all of said pre-. 
emption claimants. 

At the hearing held March 13, 1883, the pre-emption claimants failed 
to appear, and there were present Counterman and a representative of” 
the company. The testimony showed that Kingston had established 
residence on the tract in the sammer of 1866, and remained there cultivat- 
ing the land until about July, 1867, after the withdrawal, when he left.. 

The local officers rejected the liga tion of Counterman. Your office 
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by letter of February 29, 1884, pene that decision and awarded the 
tracts to the company. 

On appeal that decision was affirmed by this Department on cman 
19, 1886. 

ia said latter decision it was said: 

But the land in this case being offered land and at the time of the hearing nearly 
four years having elapsed since the filing of the latest declaratory statement, and 
your office having found that the parties were duly cited, and had made default, I 
affirm the conclusion that they had abandoned the land prior to the date of selection 
by the railroad company and that Counterman’s subsequent application was rightfully 
rejected. . 

On August 17, 1887, the withdrawal for said indemnity limits was re- 
voked, and October 15, 1887, was fixed in the notice as the date when 
the lands thereby affected would be thrown open to entry. 

On that day Counterman again applied to enter said land, the com- 
pany was notified and February J3, 1888, set for hearing at which time 
both parties appeared. Counterman submitted homestead proof and 
the company filed protest and cross examined the witnesses. | 

The proof showed that in March, 1884, claimant built a house on the 
tract and in 1885 broke five acres; that in the spring of 1886, he took 
up his residence there with his family and has since lived there; and that 
his improvements are valued at $620. 

The local officers decided that the entry should be allowed on the 
ground that “the railroad selections had been ecard The company 
appealed. 

On this appeal your office submitted the case as stated. Your said 
' office letter states: 


As to the jurisdiction of this office in the premises the case is res adjudicata, but 
since all the Jands in the indemnity limits of the company, not included in an ap- 


proved selection come within the terms of the withdrawal revocation dated August 


17, 1887, it is respectfully submitted for re-adjudication. 
The method of procedure to be followed in this class of cases is set 
out in said order of revocation of August 17, 1887*, as follows: 


As to the lands covered by unapproved selections, application to make filings and en- 
tries thereon may be received, noted, and held subject to the claim of the company, 
of which claim the applicant must be distinctly informed, and memoranda thereof 
entered upon his papers. Whenever such application to file or enter is presented, al- 
leging upon sufficient prima facie showing that the land is from any cause not subject 
to the company’s right of selection, notice thereof will be given to the proper repre- 
sentative of the company, which will be allowed thirty days after service of said notice 
within which to present objections to the allowance of such filing or entry. Should 
the company fail to respond or show cause before the local officers why the applica- 
tion should not be allowed, said application for filing or entry will be admitted and 


the selection held for cancellation; but should the company appear and show cause, 


an investigation will be ordered under the rules of practice to determine whether 
said land is subject tothe right of the company to make selection of the same, which 
shall he determined by the register and receiver, subject to the right of appeal in 
either party. 


* See Atlantic and Pacilic R. BR. Co., 6 L. D., 91. 


eel 
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When appeals are taken from the decision of the register and receiver to your office 
in the class of cases herein provided for, you will dispose of them without delay ; 
and if the decision of your office shall be in favor of the company, and no appeal be 
taken, the land shall be approved or certified for patent, without requiring further 
action on the part of the company except the payment of fees and dues. If the de- 
cision of your office should be adverse to the company, and no appeal taken, the selec- 
tion will be canceled, and the filing or entry allowed, subject to compliance with 
the law. 


In this case your office has not followed the course prescribed by said 


instructions, in that the validity of the company’s selection was not 


passed upou. The local officers held that “the railroad selections had 
been forfeited.” 


Said instructions, however, do not justify this conclusion. Your 


office has made no judgment on “the right of the company to make 
selection.” This question should have been decided by your office. 

The ease is therefore returned for such disposition of said selection 
as may be proper in the light of the application of Counterman. 


SECOND TIMBER CULTURE ENTRY—REPAYMENT. 
JAMES C. KEEN. 


A second timber culture entry may be allowed where the first, through no fault of the 
entryman, did not cover the land intended to be entered, aud amendment is 
barred by the adverse claim of another. | 

Credit on the second entry, for fees and commissions paid on the first, can not be al- 
lowed, but repayment of such fees and commissions will be considered on appli- 
cation therefor. 


First Assistant Secretary Muldrow to Commissioner Stockslager, February | 


21, 1889. 


The record in this case shows that on July 6, 1886, James ©. Keen 
made timber culture entry for the NW. 4 of Sec. 29 , 1.12 N., BR. 32 W., 
North Platte land district, Nebraska. 

‘On or about July 1; 1887, Keen filed in the local office an appli- 
cation, accompanied by his affidavit, duly corroborated, in effect asking 
that his said entry be canceled without prejudice to his right to make 
another timber culture entry for a different tract of land. He filed at 
the same time his written relinguishment of his original entry, and along 
with it, a formal application to make timber culture entry for the HK. 4 


of the NW. 4 and the W. 4 of the NE. 4 of Sec. 24, T. 15 N., R. 30 W., 


of the same Series. 
The facts stated by Keen in support of his application are, substan- 


tially, that on July 4, 1886, desiring to select a tract of land suitable © 


for timber culture entry, he employed one Frank Gapen, who then had 


an office in North Platte, and represented himself to be.a competent 


Surveyor and locator, to show him a desirable tract for the purpose 
named. That Gapen took him to a tract of land, which at the time was 
devoid of improvements, and affiant being pleased therewith, and being 
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informed by said Gapen that the same was the NW. 4 of Sec. 22, T. 12 
N. R. 32, W., he made his application therefor, and upon this application 
his said original entry was allowed; that subsequently, about the 15th 
of September, 1886, affiant again went to the tract for the purpose of 
showing the same to his family and determining what portion thereof 
he would plow for the planting of trees, and found a settler thereon by 
the name of John Spies, who informed affiant that the tract in question 
was not the tract embraced in his said timber culture entry. He after- 
wards ascertained that the land he had thus selected and supposed he 
_ had entered, was the SE. 4 of Sec. 26, T. 13 N., R. 32 W., and that the 
tract he had actually entered, as aforesaid, was entirely worthless, be- 
ing situated on the sand hills, and for that reason utterly unfit for cul- 
tivation ; that affiant, when he made the selection aforesaid, was entirely. 
ignorant of the government surveys, but believed said Gapen to be a 
competent surveyor and locator, and relied upon him as such and as @ 
man of honesty and fair dealing, incapable of deception in the matter 
of locating him on the tract in question. Affiant further states that he 
agreed to take the claim, in good faith believing it to have been prop- 
erly described to him by Gapen, and that when be made his application 
to enter, he honestly believed he was applying for the identical tract he 
had thus examined; that he has caused the records of the land office at 
North Platte to be examined and finds that the SE. } of Sec. 26, T. 13 
N., R. 382 W., the tract on which he had been located, as the NW. 4 of 
Sec. 22, T. 12 N., BR. 32 W., as aforesaid, is embraced in the homestead 
entry of said John Spies, made March 22, 1886, several months prior to 
affiant’s selection thereof. The affidavit of one A. J. Slootskey, dated 
May 12, 1887, is filed in the papers, in which Slootskey states, among 
other things, that he had recently had a conversation with Gapen, in 
which the latter admitted that at the time he located Mr. Keen on the 
tract above mentioned, he knew the same had been previously covered 
by the homestead entry of Spies. | 

Upon the showing thus made, your office treated the application of 
Keen as an application to amend his original entry, and, on October 4, 
1887, rejected the same, for the reason that the land now sought to be 
entered was not intended to have been embraced in the applicant’s orig- 
inal entry. 

The papers are now before me on Keen’s appeal from your said de- 
cision. | | | 

This is not, as construed by your office, an application to amend an 
existing entry, but is an application by Keen to be allowed to make a 
timber culture entry, for another and different tract from that he orig- 
inally intended to enter, on the ground of mistake in making his first 
entry, caused by the deception practiced upon him by the surveyor 
whom he employed to assist him in locating his claim, and upon whom 
he relied ; it being shown that the tract he originally intended to enter 
was at the date of his examination and selection thereof covered by the 
homestead entry of another party. 
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Upon the showing made by Keen, I think his application should: be 
allowed. Second timber culture entries have been allowed when, 
through no fault of the entryman, the first entry is incapable of being 


- carried to patént. R. E. Gilfillan (6 L. D., 353). It has also been held 


that the same principle governs the allowance of a second timber cult- 
ure entry as obtains in the case of a second homestead entry (A. J. 
Slootskey 6 L. D., 506, and cases there cited); and it has been sub- 
stantially ruled that when entry is made for atract of land not intended _ 


to be entered, and due care has been exercised by the entryman, an 


entry will be allowed for another and different tract. er Bar- 
num (5... D., 553), 

The applicant in the case at bar could not nave carried his original 
entry to patent, for the good and sufficient reason that the land cov- 
ered thereby is shown to be utterly unfit for purposes of cultivation, | 
and he could not therefore have grown and cultivated thereon the trees 
required by the timber culturelaw. He could not have amended so as 
embrace the tract he originally intended to enter, for the reason that 
the same was covered by a prior adverse claim. So that, if bis present 
application be disallowed, he will be virtually denied the privilege, 
through no fault or inexcusable negligence on his part, of the one entry 
allowed by the timber culture law. He ‘appears to have acted, in all 
respects, in the best of faith, and the mistake which led to his original 
entry is, in my judgment, such a one as is liable to be made by a man 
exercising all reasonable care and prudence. There is no adverse claim 
to the tract he now seeks to enter and the matter is one solely between 
him and the government. You will, therefore, cancel his first entry on 
the relinquishment filed, and allow him to make new entry covering one | 
tract applied for. 

Your said office decision is accordingly reversed. 

Keen, also, asks, that he be allowed credit in his new entry for fees 
and commissions heretofore paid by him. Such credit can not be so 
allowed. If he desires the repayment of fees and commissions paid on 
his first entry, he will be required to make separate application there- 


. for, in accordance with the provisions of Department circular of Decem- 


ber 1, 1883, (2 L. D , 660) when the matter will be duly considered. 


a 


CONTEST-SIMULTANEOUS APPLICATION PRACTICE. 
: JASMER ET AL. v. MOLKA. | 
Where a few seconds intervene between two applications to contest an entry, the 
right of precedence is properly awarded to the one first actually received. 
The defendant is the only person entitled to complain of irregularity in an applica- 
tion to contest which has been accepted. 
Birst aan Secretar y Muldrow to Commissioner Stockslager, February 
21, 1889, 
On June 8, 1885, Edward Molka made timber culture entry for 
the SE. 4 of Sec. 4, T. 125 N., R. 64 W., Aberdeen, Dakota. On July 
16184—vor. 8——-16 
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12, 1887, William Molka and Carl Jasmer each applied to contest 
the said entry. Both applications were based upon alleged failure by 
the entryman to comply with the law. The register accepted the con- 
test of Molka. Upon appeal by Jasmer, your office, on October 4, 1887, 
sustained the action below. Jasmer appeals from this decision. 

With the appeal the appellant submits the affidavits of himself, his 
attorney and one Heller, the witness of his affidavit of contest. 

The facts in the case are set outin said affidavits and in the register’s 
letter of August 19, 1887, transmitting the appeal from the action of 
the local office. | 

It appears from the foregoing that upon the opening of the local office 
on the morning of the said July 12, 1887, the said respective contests 
were presented within a few seconds of each other. The register states 
that there was a rush for the opening behind which he stood and that 
the contest of William Molka was first placed in his hands. There- 
upon, the register, about ten minutes after the appellant’s contest had 
been presented, accepted the contest of Molka (who applied to make 
homestead entry), ‘‘and allowed him to perfect his papers by taking 
the necessary oaths.” | 

The appellant’s affidavit of contest, with his application to make tim- 
ber culture entry for the land, and accompanying affidavit, had been 
executed on said date, July 12, 1887, before a notary, prior to being 
presented at the local office. 

The register further states that he reserved his decision from 9 
A. M. until 1:30 P. M., “in order that he might see if his determination 
in the premises was in accordance with the observation of the employes 
in the office, and they were unanimousthat precedence should be given 
to Molka.” 

On the said date, to wit: July 12, 1887, the register returned the ap- 
pellant’s contest papers, in compliance with his (appellant’s) attorney’s 
request not to enter said contest, unless it could be placed on the rec- 
ords of the local office prior *‘ to any other contest.” 

The appellant submits four specifications of error, which set out sub- 
stantially that your office erred in not suspending further proceedings 
in the matter of the contest of William Molka, in not holding said con- 
tests to be simultaneous, and in holding that the register could permit 
said Molka to ‘* perfect his papers ” after the presentation of the appel- 
lant’s application to contest. 

In the case of Benschoter ». Williams (3 L. D. , 419), it was held that 
where a few seconds intervened between two Ser to contest an 
entry, the right of precedence was properly awarded to the one first 
actually received. This ruling was followed in the case of Jacobs ». 
Champlin (4 L. D., 318), and is now fully settled. The application of 
Molka in this case was first presented and accepted by the register. 

The application having been accepted, the only person competent to 
complain of irregularity in the same was the contestee. This ruling is 
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maintained by a long line of decisions. In the case of Hanson v. Howe 
(2 L. D., 220), where a stranger intervened and moved the dismissal of 
contest on account of want of particularity in the affidavit, it was held: 
“The only person entitled to complain of a want of parcoulariey 3 in the 
affidavit was Howe, but he made default.” In Mitchell ». Robinson (3 
L. D., 546), it was held that the validity of an affidavit accompanying 
an application to enter ean not be considered on the motion of a stranger 
to the record. In Graves v. Keith (3 L. D., 309), it was held that where 
a contest had proceeded to hearing merely on verbal allegations, objee- 
tion thereafter could not be heard. Winans v. Miller (4 L. D., 254), 
In Pederson v. Jorgenson (5 L. D., 12), it was held that the omission of 
the venue from the affidavit of contest could not be taken advantage of 
by a stranger to the record. In Gotthelf v. Swinson (Ibid., 657), it was 
held that, if an affidavit is defective, it can only be excepted to at the 
hearing. “Contests have been allowed where no affidavit has been 
filed at all, where the information upon which the local officers acted 
was merely verbal, or where it was reduced to writing, but not verified 
by the oath of contestant. The rule requiring an affidavit to be filed 
by contestant when initiating his contest was only to assure the gov- 
ernment. of bis good faith in the premises.” (Lbid.) 

In this case the appellant Jasmer was a stranger to the contest filed 

by William: Molka. 
- ,The decision of your office is accordingly affirmed. 

The record in the case of William Molka v. Edward Molka, forwalded 
by your office letter of March 19, 1888, wherein the local officers gave 
their joint opinion, dated February 25, 1888, in favor of contestant (con- 
testee in default), is returned for appropriate action by your office. 


SER aamenienmmanie’ 


RAILROAD GRANT—INDEMNITY WITHDRAWAL-ENTRY--JUDGMENT. 
. MUDGETT v. DUBUQUE AND Sioux Crry R. R. Co. 


A, homestead entry, allowed in accordance with an existing and recognized practice, 
for land embraced within an indemnity withdrawal, is not illegal, though subject 
to the rights of the railroad company. 

An entry thins allowed is prima facie valid, and on the rayooation of the withdrawal, 
is relieved from conflict with the railroad grant, if no selection of the land fias 
been made thereunder. 

A homesteader whose good faith is apparent may mortgage his claim, before final 
certificate, to secure money with which to improve his land, or for any other pur- 
pose not in itself tending to impeach his bona fides. 

Land covered by an existing homestead entry, on which final certificate has issued, 

is not subject to the settlement and filing of a pre-emptor. 

The effect of suspending a departmental decision, is to hold the questions involved 
within the control and jurisdiction of the Depariuent. pending final action on 
the case. 


Secretary Vilas to Commissioner Stockslager, February 23, 1889. 


On October 15, 1870, Edgar D. Mudgett made homestead entry for 


the N. } of the SE. 4 and NE. 4 SW. 4 Sec. 3, T. 91 N., RB. 17 W., Des 
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Moines, Iowa. On December 16, 1874, he submitted his final proof, 
andit appearing therefrom that by reason of service in the United States 
army during the late war, he was entitled to credit for the period of about 
two years, against the five years continuous residence required under 
the homestead law, said proof was duly approved by the local officers 
and final certificate was issued thereunder. 

The land covered by thisentry lay within the fifteen miles, or indemnity 
limits of the grant to the Dubuque and Sioux City, or Dubuque and 
Pacific Railroad Company, under act of May 15,1856 (11 Stat., 9). The 
company’s road was definitely located opposite this land June 11, 1856, 

and it appears that on October 13, 1856, the local officers were notified 
of the filing of a map of such definite location, and instructed not to 
allow further entries of land within the limits of said grant. 

On April 18, 1877, your office held the entry in qnestion for cancella- 
tion, because it was made after the definite location of said company’s 
road, and after notice of the withdrawal from entry, as stated, of the 
land embraced therein. 

On appeal by claimant from this decision, the same was, on May 16, 
1878, affirmed by my predecessor, Secretary Schurz, who held that said 
entry was for the reason stated * illegal, and should be canceled.” 

This latter decision has, however, never been promulgated. Shortly 
after its rendition, the attention of the Department having been called 
to the supposed fact that said railroad company had received more in- 
demnity lands than it was entitled to under its grant, the Assistant 
Attorney General of the Department directed that the promulgation of 
said decision be suspended until further orders. 

In answer to an inquiry made by your office, in reference to said de- 
cision, it was, by letter of March 24, 1879, further directed, by Secretary 
Schurz, that the promulgation of the same be suspended until the grant 
to said railroad company could be adjusted, and it could be determined 
whether the company was entitled to any further indemnity lands. 

By departmental letters of December 15, and 22, 1887 (6 L. D., 419 
and 456), my predecessor, Secretary Lamar, among other things, di- 
rected that all the lands theretofore withdrawn and held for indemnity 
purposes under the grant to said road, be restored to the public domain 
and offered to settlement under the general land laws. 


On April 26, 1888, I received your office letter, dated the 23d of the. 


same month, in which, after setting forth the facts in reference to the 
rendition and suspension of said decision of May 16, 1878, and the res- 
toration to the public domain of the lands within the indemnity limits of 
the grant to said company, substantially as hereinbefore mentioned, 
and further stating that said grant has been examined and a considera- 
ble deficiency in the indemnity due thereunder has been found, but that 
the tract embraced in Mudgett’s entry has never been selected by the 


company under said grant, you express the opinion that by reason of 


the restoration aforesaid, Mudgett’s entry is relieved from conflict 


"i 
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’ with the railroad grant, and you therefore recommend that said depart- 


mental decision of May 16, 1878, be vacated, to the end that said entry 
may be examined, touching claimant’s compliance with the homestead 
jaw, with a view to its final disposition. 

- By letter of June 13, 1888, I transmitted to you for the information of 
your office, and for such further recommendation as you might see fit to 
make in the premises,‘a communication from the Hon. D. B. Hender- 
son, M.C., together with the petition of one Charles Thompson and cer- 


tain affidavits and other papers accompanying said communication, rel- | 


ative to the alleged settlement of Thompson on the land in question, 
under the pre-emption law, and protesting against the issuance of 
patent therefor to Mudgett under and by virtue of his said entry. 

Thompson claims to have settled on the land in March, 1888, after 
notice of the restoration thereof as aforesaid, and to have filed iia dec- 
laratory statement therefor, on the 31st of the same month. 

_ [am now in receipt of your letter of June 20, 1888, in which you re- 
call the recommendation contained in your letter of April 23, 1888, in 
reference to said departmental decision of May 16, 1878, and recommend 
that one S. M. Baldwin, a transferee of Mudgett, be allowed to pur- 
chase the land in aueation under the BECOun section of the act of June 
15, 1880 (21 Stat., 237), 

Preliminary to this latter recommendation, and as furnishing a basis 
therefor, you state that “it appears from the papers submitted (mean- 


ing the papers transmitted with my letter of June 13, 1888), that prior 
to making final proof, to wit, on January 1, 1874, Mudgett executed a 


warranty deed, conveying the land to 8. M. Baldwin,” and you there- 


upon hold that, “this was in direct violation of the homestead law and 
by that act he (Mudgett) forfeited any right he may have had there- 
under. He is not, therefore, entitled to the land.” 


- You further state: “It will be observed, however, that the entry of 
Mudgett still remains intact upon the records, and while it so remains 
the land is not subject to settlement and entry. The settlement and 
filing of Thompson were therefore illegal, and as the evidence submitted 


_ Shows a purchase by Baldwin from Mudgett for a consideration of 


$200,” you make the recommendation aforesaid that Baldwin be allowed 
to purchase the land under said act of June 15, 1880. 

. It is proper to note in this connection that the conveyance made by 
Mudgett on January 1, 1874, to said Baldwin, is not a warranty deed, 
as stated by you, but simply a mortgage given on the land to secure the 
payment of the sum of $200, due from Mudgett to Baldwin, and to be 
paid on January 1, 1873, as evidenced by the former’s promissory note, 
of even date with said mortgage. 7 

This mortgage was admitted to record on March 13, 1874, in the 
county in which the land fs situated. Mudgett made his final proof 
and obtained final certificate, as stated, December 16, 1874, and no 
question as to the effect of this mortgage upon his entry seems.to have 
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been raised at that time although the existence of the same was a mat-. 
‘ter of public record. 

‘It further appears from the papers now eee me that on December 
21,1874, Mudgett sold and conveyed the land in question to said Bald- 
win, for the stated consideration of $1,500, and that Baldwin subse- 
quently conveyed the same to one D. T. Morris, who, it seems, is at 
present in possession of and claiming the land under and by virtue of 
the entry of Mudgett and the several conveyances aforesaid. 

Thompson bases his protest against the issuance of patent to Mud- 
gett, upon his claim to the land by virtue of his settlement and filing 
thereon, after its restoration to the public domain, as stated, alleging 
that the entry of Mudgett was illegal iu itsinception and therefore void, 
because made for land at the time in a state of reservation and, for that 
reason, not subject to entry. 

Now, while itis true that the entry in question was made after the 
land embraced therein had been withdrawn from settlement and entry 
as stated, yet the same appears to have been made in accordance with 
the then existing practice, which had previously grown up under decis- 
ions of your office and this Department, of allowing such entries for 
land in sections withdrawn for iudemnity purposes under grants to rail- 
roads, the same to remain of record until the adjustment of the grant, 
when, if the Jand was not needed in satisfaction thereof, the entries thus 
made could be carried to perfect title. The continuance of this prac- 
tice was not prohibited, until, by departmental circular of May 22, 1883 
(2 L. D., 517), which refers to the existence thereof, it was directed that 
thereatter, applications to enter lands thus withdrawn, except when the 
applicant alleges settlement prior to the date of the receipt of the order 
of withdrawal, at the Jocal office, should be refused. . 

The entry of Mudgett having been allowed undera practice at the time 
recognized and approved, and for land at the time under the jurisdic- 
tion and control‘ of the Department, which possessed the power to limit 
the operation of said withdrawal, after having made it, or to revoke the 
Same jn whole or in part, it can not be held that said entry was illegal 
in its inception, or that the making of the same was, in any sense, a void 
act. Having been thus allowed it was properly placed of record, sub- 
ject, however, to the rights of said railroad company. 

The mortgage given by Mudgett on the Jand in question, as stated, 
was not, in my opinion, such a conveyance thereofas is coutemplated 
by the requirement of Sec. 2291 of the Revised Statutes, that the entry- 
man, before obtaining his final certificate, shall make affidavit that no 
part of his land has been alienated, nor do I think the same was of 
itself, in any sense a violation of the provisions of the homestead law. 
~The alienation prohibited by the statute is an absolute alienation of the 
land or apart thereof, whereas the mortgage given by Mudgett was . 
simply a pledge for the security of a debt, to be avoided on payment of 
the debt. , 3 
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Jt has been held by this Department that a pre-emptor, whose good 
faith is manifest, is not prohibited from mortgaging his claim to pro- 
cure mouey to pay for his land, and that such act is not a violation of 
the pre-emption law, which in its provisions against allowing the mak- 
ing of contracts of conveyance, or agreements to convey, before final 
eutry is quite as comprehensive as are the similar provisions of the 
homestead law. See cases of Larson v. Weisbecker (1 L. D., 409), and 
William H. Ray (6 L. D., 340). 

' Following the principle thus enunciated, I see no good reason why a * 
homestead entryman, whose good faith is otherwise apparent, may not 
mortgage his claim, before final certificate, to procure money with which 
to improve his land, or for any other purpose, not in itself tending " 
impeach his bona fides. 

I am constrained to hold, therefore, that Mudgett’s entry was not for- 
feited by reason of the mortgage: given by him, as aforesaid, and that 
upon the record here presented, his claim can not be prejudiced thereby. 

I come next to consider said departmental decision of May 16, 1878. 
This decision never became final, but has remained since its date, con- 

_ tinuously, in a state of suspension. The suspension was ordered for the 
express purpose of allowing time to procure such information as would 
enable the Department to properly adjust the matters in controversy 
between Mudgett and the Dubuque & Sioux City Railroad Company. 
The effect of such suspension was to hold said decision, for the purposes - 
stated, within the jurisdiction and control of this Department, and the 
case, as between the original parties thereto, will, therefore, be-consid- 
ered as now before me for consideration and final determination, in the 
light of information furnished by the present record, the same as though 
said decision had never been made. | 

'The entry in question, as originally made, being as shown, a prima 

facie valid entry, and the land covered thereby having been relieved 
from the operation of the withdrawal for the benefit of said railroad 
company, by the restoration thereof by departmental order of December 
1887, as stated, the grounds upon which said entry was held for can- 
cellation have ceased to exist. The company having failed to make 
selection of the land for indemnity purposes prior to the promulgation of 
said order of restoration, its rights in the premises are concluded thereby, 
and the effect thereof is to relieve Mudgett’s entry from any conflict 
with said grant or the withdrawal based thereon. There is, consequently, 
no longer any controversy between him and said.company in reference 
tosaidland. His rights thereto attached immediately upon the restora- 
tion thereof as aforesaid. 

The decision of your office of April 18, 1877, holding Mudgett’s ao | 
for cancellation is therefore reversed, and the papers now before me 
are returned to you for appropriate acebt in the premises, in view of 
the foregoing. 

The entry of Mudgett may be examined, free from any question of 
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conflict with the rights of the railroad company, under said grant, with 
a view to issuance of patent thereunder, if his final proof be found in all 
respects sufficient, or upon proper application by the transferee now in 
possession of the land in question, if such final proof be found defective, 
I see no good reason why the latter may not be allowed to purchase the 
land under the act of June 15, 1880, as suggested by you. 

The land having been segregated from the public domain by the entry 
of Mudgett, subject only to the prior right of selection by said company, 
under said withdrawal, no subsequent rights could attach thereto as 
long as said entry remained intact upon the records. The land was in 
no sense public land after it had been entered at the local onice and 
certificate of entry obtained. Witherspoon v. Duncan (4 Wallace, 218). 
T concur therefore in your conclusion that the settlement and filing of 
Thompson were clearly illegal, and that he can not be held to maxes ac- 
quired any rights thereunder. 


SPECULATIVE CONTEST—IIOQMESTEAD ENTRY—-—RESIDENCE. 
DAYTON v. DAYTON (ON REVIEW), 


A contest for the purpose of making a speculative entry under the homestead law, is 
as much a speculative contest as though brought for the purpose of speculation 
without such entry. 

An entry under the homestead law for any other purpose than the establishment of a 
home to the exclusion of one elsewhere, is an entry in bad faith, and a contest 
with a view of making such an entry is in bad faith, and no preference right 
can be secured therennder. An entry obtained by virtne of snch a contest is 
invalid and should be canceled. 

Residence cannot be acquired or maintained by going upon or visiting land solely 
for the purpose of complying with the letter of the law. The act of going upon, 
and the occupancy of the Jand, must concur with the inten{ to make it a perma- 
nent bome to the exclusion of one elsewhere. 


A motion for review on the grouud that the decision is contrary to the weight of 
evidence, if grantable at all, where there is some evidence to sustain the decis- 
ion, can only be allowed hee the latter is oeany against the palpable pre- 
ponderance of the evidence. 


A motion for review may be amended where bo party in interest can be surprised by 
the matters set up in the pronosed amendment, or suffer any detriment irom the 
allewance thereof. 


Secretary Vilas to Commissioner Stockslager, February 25, 1889. 


In the case of James R. Dayton v. Lyman C. Dayton, involving the 
SE. 4 of Sec. 14, T. 123, R. 64 W., Aberdeen district, Dakota, both of 
said parties move for a review of the departmental decision therein of 
October 1, 1887. (6 L. D., 164.) 

For a full statement of the proceedings, as they appear of record 
throughout the various stages of the controversy between the Daytons 
in reference to said land, reference is made to the departmental decis- 
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ion of August 8, 1884,in Dayton and Dayton v. Scott (11 C. L. O., 202), 
and the decision of October 1, 1887, in Dayton v. Dayton (6 L. D., 164), 
now under consideration. 

It is sufficient to state here, that the land was originally entered by 
one, Andrew L. Scott, under the timber culture law, and both the Day-. 
tons claim preferred rights as successful contestants of said entry, and 
the question before this Department for consideration in said decision 
now sought to be reviewed, was, whether either of the Daytons had a 
preferred right of entry, and, if so, which. It was held in said decision, 
that the contests of both were in.bad faith, and therefore that neither 
had the preferred right of entry. 


In said motion for review, it is not claimed, that the substantive facts. 


aupor which said decision is predicated are not correctly stated therein, 
but error is alleged in the conclusions both of fact and law drawu there- 
from. 

_In the motion of Lyman C. Dayton there are twelve specifications or 
assigniaents of error. The first four allege errors in findings or con- 
clusions of fact as follows: 


1. Kirror in fact in finding that Lyman C. Dayton has not, in fact established or | 


‘maintained at any time a bona fide residence on the land.’ 


2. Error in fict i in holding that said Lyman C, Dayton has never ‘in good faith 


_ ever had any residence on the land.’ 


- 3. Error in fact in holding that the contest of said Lyman C. Dayton against the 
timber culture entry of Scott was ‘notin good faith’ for the purpose of securing the 
jand as a homestead by and through compliance with the conditions and require: | 
ments of the homestead law. 

4. Error in fact in holding that said Lyman C. payiol never ‘at any time has in- 
tended to take the land for bona fide settlement,’ 


The first and second of these assignments are in substance the same 
and involve both the act of going on the land and the intent accom: 
panying the act; the fourth relates to the intent alone; and the matter 
alleged as error in the third would seem to be the conclusion drawn 
from the matters of fact, the erroneous finding of which is set up in the 
first, second and fourth. | 

‘Ke appears from said third assignment of error as well as the entire 
history of the case, Lyman C. Dayton bases the good faith of his contest 
of the entry of Scott on the claim, that said contest was “ for the pur- 
pose of securing the land as a homestead by and through compliance with 
the conditions and requirements of the homestead law,” and as showing 
that such was his purpose, he has from time to time introduced affi- 
davits as to residenceandimprovements. Ontheaffidavits sointroduced, — 
taken in connection with the other facts of the case, this Department 
found, as alleged in said first, second and fourth assignments of error, 
that he never in fact “at any time established or maintained or had a 
residence in good faith on the land,” and ‘“ never at any time intended 
to take theland for bona fide settlement,” and from these facts arrived 


' at the conclusion as alleged in the third assignment of error, that his 
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contest was not'‘f in n good faith for the purpose named. If it was not in. 
good faith for that purpose, then he can not be heard to say that it was 
in good faith at all, as he has distinctly placed his claim of good faith 
upon thaé ground alone; and, if the evidence introduced to establish 
that claim, not only fails to support it, but shows, as found by this De- 
partment, that he “never in good faith established or maintained resi- 
dence on the land and never at any time intended to take the land for © 
bona jide settlement,” then there was no error in the conclusion that the 
contest was not in good faith “for the purpose of securing the land as 
a homestead by and through compliance with the requirements and con- 


_ ditions of the homestead law.” 





There is no pretence of newly discovered evidence and no new evi- 
dence offered, and the ground of the motion of Lyman C. Dayton as 
disclosed by the above four assignment of error, is, that the said find- 
ings of fact were contrary to the weight of the evidence then before this 
- Department. Under Rule 76 of Practice, motions for review of a de- 
partmental decision are only allowable “in accordance with legal prin- 
ciples applicable to new trials at law,” and, when the ground of the mo- 
tion for a new trial at law is that the verdict is contrary to the weight 
of the evidence, such motion, if grantable at all where there is some 
evidence to sustain the verdict, can only be allowed where the latter is © 
clearly against ‘the palpable preponderance of the evidence.” (Hilliard 
on New Trials, 2d Ed., p. 458, See. 21; ib., p. 466, Sec. 375 ib., p. 456, 
Secs. 19 and 20.) The evidence in this case as to residence showed, as 
stated in said decision, that Lyman C. Dayton paid occasional visits to 
the tract, having in the meantime a home in Minneapolis, at which he 
lived regularly. Residence can not be acquired or maintained by going 
upon or visiting a claim solely for the purpose of complying with the 
letter of the law with a view of thereby acquiring title to the land, but 
the act of going upon and the occupancy of the land must concur with 
the intent to make it a permanent home to the exclusion of one else- 
where. Without such intent there can not be good faith within the 
meaning of those words as applied to the homestead and pre-emption 
laws. The facts of this case leave no room to doubt, that Lyman C. 
Dayton has never had such intent, and therefore the said findings of 
fact complained of in the above assignments of error were not only not 
against but clearly in accord with the “ palpable preponderance of the 
— evidence.” 
| The remaining eight ageioninents of error by Lyman ©. Dayton allege 
errors in law and, with slight shades of difference, all substantially as- 
sert the proposition: that the cancellation of his. homestead entry of 
September 25, 1884, was unauthorized in the absence of charges filed 
against said entry setting forth some breach on his part of the require- 
ments of the homestead law, or a regular contest of said entry in con- 
formity to the rules and regulations of this Department governing con- 
tests in ordinary cases—in other words, that the caricellation of said 


we ee | 
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entry was without “ due process of law” and therefore erroneous. The é 
proposition is formulated (with the exception of the italics) in the . # 
printed argument of counsel as follows: | 
Where a homestead entry is valid at its inception, the entryman secures an estate or 
interest in the land which cau not legally be forfeited by the Land Department, ex-- 


cept for breach by the entryman of some condition expressly imposed by the home- 
stead law, and then only upon notice to him and by due process of law. 


As seen from the first clause of said proposition, it is made expressly. 
3 applicable only to entries valid at their inception and unless the entry 
of Lyman C. Dayton was valid-at its inception, it is a pure abstraction, 
so far as this case is concerned. | 
The argument of the counsel is based upon an assumption of the 
validity of the entry at its inception. To assume that, is a petitio prin- — 
cyt, an asSumption of the whole matter in dispute, inasmuch .as the. 
validity of the entry at its inception was dependent upon the ere 
of his contest and claim of preference right thereunder. | 
It is true a preference right of entry was atcorded him under his con- 
test by the departmental decision of August 8, 1884; but a rehearing: 
of that decision was duly applied for and granted, and thereupon the 
local officers and your office held, in effect, that the contests of both the 
-Daytons were invalid and of no force, so far as the securing of a pref: 
. erence right of entry was concerned, and this Departinent on appeal,. 
in said decision now sought to be reviewed, affirmed said ruling ou the 
ground that said contests were in bad faith. J*’rom the discussion, 
supra, of the first four assignments of error of Lyman C, Dayton, it ap- 
pears that there was no error in so holding as to bis contest. The con- 
test being in bad faith, he secured no preference right of entry thereby, 
and his said homestead entry being dependent on such preference right 
was therefore invalid and properly ordered to be ca ineeled. The founda- 
tion having been removed, the superstructure necessarily fell. 
The rehearing of the decision of August 8, 1884, which accorded 
Lyman C.-Dayton the preference right of entry, was granted for the 
purpose (so far as he was concerned) of ascertaining whether be in fact. 
was entitled to such right. As to said rehearing and the questions. to - 
be determined thereat, he had due and legal notice, and, the validity of » 
his entry as dependent on his preference right being necessarily: in- : = 
volved in those questions, the cancellation of said entry asthe result <— 
of said rehearing was in no sense without “ due process oflaw.” | 
As to James R. Dayton, his original motion for review having been = 
held insufficient by this Department because indefinite aud uncertain, 
his counsel prepared. and asked leave to file an amendment pending the: } 
_ kearing of the motion of Lyman C. Dayton. This was objected to by# 
the counsel of the latter. The allowance of amendments, on such con- 
. ditions as the court in its discretion may impose as a penalty for culpable 
- negligence in the party applying to amend or for the protection‘of the 
rights-of the opposite party, is favored in the law for the promotion. of | 
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the ends of justice. In this case, no party in interest can be surprised 
by the matters set up in the proposed amendment or suffer any detri- — 
ment from the allowance thereof, and it is therefore allowed. | 
It is only necessary to notice the fifth assignment of error in said 
amended motion, which is as follows: 
_ That the decision (of October 1, 1887) was contrary to law in dismiss- 
ing the contest of James R. Dayton on the ground that he had not 
shown good faith, when it was impossible for him to show good faith 
prior to his making a filing upon the land, because good faith can only 
be shown after filing 1s made. | 
This position is manifestly untenable, as, if true, it would preclude 
all inquiry as to the good faith of a contest per se. The good faith ofa 
homestead entry valid at its inception if called in question could not be 
shown except by matters occuring after entry, but the good faith of a 
contest may be enquired into and shown on the hearing thereof. The 
contest of James R. Dayton, both on the hearing and rehearing in this 
case, was found not to have been in good faith and on that ground was 
dlismissed. His first contest was accompanied by an application to 
make timber culture entry of theland. He subseqnently, however, en- 
tered another tract under the timber culture law, and having thus ex- 
hausted his right to make entry under that law, he now, like Lyman C, 
Dayton, bases the good faith of his contest, upon the ground that it 
was instituted for the purpose of securing the land as a homestead by 
compliance with the requirementsof the homestead law. The evidenceon 
his part in support of this claim is, as to improvements, not as strong as 
that of Lyman C. Dayton, and, as to residence, is abont the same. The 
views expressed in reference to the evidence of residence on the part of 
~ Lyman C. Dayton are applicable to that of James R. Dayton, and there 
was no error in finding on said evidence, that James R. Dayton had 
‘“ never in good faith established or maintained residence on the land,” 
and never in fact “intended to make a bona fide settlement thereon.” 
It is to be borne in mind, that the ground of the decision of October | 
1, 1887, is, that the contests of both the Daytons were in bad faith, and, 
consequently, that no preference right of entry had been acquired by 
either. The good faith of said contests is therefore the decisive, if not 
the only, question involved in the present inquiry, and, the parties hav- 
ing predicated their‘claim of good faith upon their intent to secure the 
land as a homestead by compliance with the homestead law, and having 
introduced evidence as to improvements and residence in support of 
such claim, said evidence thereby became competent and relevant to 
said question and has been considered herein solely as bearing thereon. 
This, however, is not the only evidence bearing on said question. 
That said contests were not in good faith is further apparent from all the 
leading facts and circumstances of the case and the entire conduct of 
said parties in reference thereto, as disclosed by the record and set forth 
in said departmental decision of Uctober 1, 1887. The land involved in 
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this case is within the corporate limits of the city of Aberdeen, which 
itis claimed were established by the incorporation of said city, April 
20, 1882. Said city was in fact projected and its settlement begun long 
before that time. The land has become very valuable—far too valuable 
for entry for ordinary homestead purposes—and its prospective increase 
in value, it is reasonable to assume, was well known to the Daytons, 
and, probably, sheds light upon the animus of their prolonged and des- 
perate struggle for its ownership. Hach charges the other with resort- — 
ing to unscrupulous methods to secure an unfair advantage, and the’ « 
facts disclosed by the record go far to establish the truth of the charge 
in bothinstances. When by the decision of October 10, 1883, your office 
held both contests ‘ inoperative,” James M. Dayton, the son of James 
' k. Dayton, filed an application to make timber culture eutry of the land, 
and, soon thereafter, Mrs. Nell, the mother of Lyman C. Dayton, made 
a Similar application, he representing her as counsel on appeal from the 
rejection of said application. This is a sample of the movements and 
counter. movements of these parties, and has the appearance of an at- 
tempt when by reason of said decision of October 10, 1883, they de- 
spaired of securing title in their own names, to obtain it indirectly by the 
agency of members of their respective families. They both had homes 
when the struggle began, which (so far as the record discloses) they 
‘still retain; James R. Dayton’s being near by in Aberdeen, and that of 
‘Lyman C. Dayton’s, in Minneapolis. Their extraordinary and pro- 
longed efforts to secure the land would therefore seem to be animated 
by something else than the necessity or desire for a home. The pros- 
pective enhancement in the value of the land about the time the con- 
troversy began and its subsequent increased and constantly eee 
value point to speculation as the main, if not only, incentive. 

It is contended in argument by counsel for Lyman C. Dayton, that a 
contest can not be held to be speculative when brought for the purpose 
of homestead entry of the land involved in the contest, and which is 
actually followed by such entry. This is true asto a contest brought 
in ‘good faith for the purpose of a bona fide homestead entry, but a con- 
test for the purpose of making entry under the homestead law for spec- 
ulative purposes is as much aspecniative contest, as if brought for the 
purpose of speculation without such entry. 

An entry, however, under the homestead law for any other purpose 
than that contemplated by said law—namely, the establishment of a 
home to the exclusion of one elsewhere—is an entry in bad faith, within 
the meaning of said words as applied to said law, whether said purpose 
be speculation or not; and acontest with a view of making such entry, 
is a contest in bad faith, under which ‘no preference right of entry can 
be acquired. | 
As Iam of the opinion, that there was no error in holding that. both 
contests were in bad faith, it follows, that the motions for review must 
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be denied, and it is unnecessary to consider matters relating to the 
regularity of said contests in other respects. 

The city of Aberdeen having applied to intervene and show a supe- 
rior right to the land or a portion of it, the decision of October 1, 1887, 
concludes with the following provision, in reference to the claim of said 
city: 

In order that the claim now and heretofore asserted by the city of Aberdeen may 
be presented in due form, you will direct that no entries of the land be allowed until 
such time as the rightof said city thereto may be duly determined, and to such end 
notice should be duly given the attorneys appearing for said city, requiring the pre- 
sentation of the city’s claim under the townsite laws within sixty days after notice 
of this decision. 

As action under said decision of October 1, 1887, was suspended - 
during the pendency of the motions for review and revocation thereof, 
the above provision, forbidding allowance of entry of said land until 
the claim of said city thereto is determined, is hereby expressly con- 
tinued of force, and it is directed that sixty days, after due service of 
notice hereof on the attorneys of said city, be ajowed for the presenta- 
tion of said claim, if it has not already been duly presented. 


SURVEYS—PRIVATE CLAIM—APPROPRIATION ACT. 
JOHN McDoNoGH & Co. ET AL. 


An appropriation for surveys confined to ‘lands adapted to agriculture and lines of 
reservations” is available for the survey of a private claim, the extent of which 
has been finally settled by the Department, and a survey directed in accordance 
therewith. 

Section 2411 R. S., providing per diem rates for making public surveys is only applica- 
ble to the States of Oregon and California. 


Secretary Vilas to Commissioner Stockslager, February 25, 1889. 


Tam in receipt of your communication of the 11th instant, relative 
to the location and survey of private land claims of John McDonogh 
& Company and Henry Fontenot, eastern district, New Orleans, Louisi- 
ana, asking to be advised whether under the provisions of the act 
making: appropriation for the surveys of the present fiscal year (1887 
and 1888, page 525), said appropriation is available for the location and 
survey of said claims, and whether, under existing laws, a contract can 
be entered into for the location and survey ot said claims at the per 
diem rates. 

By decision of the Department of January 6, 1888 (6 L. D., 473), the 
depth of said grant was ascertained, and you were directed to close 
the survey of the public lands upon said grant, in accordance with the 
rule laid down in said decision. | 

The act making appropriation for the survey of public lands for the 
present fiscal year provides, “That in expending this appropriation 
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whole or in part by actual settlers, and the surveys shall be confined to 
lands adapted to agriculture and lines of reservations.” 
_ This survey is for the purpose of establishing a line of reservation, 


it having been directed by the decision above referred to that the sur- 


veys of the public lands should be closed upon said Jine, so as to segre- 
gate the lands within the limits of said grant from the public lands, 


but from the character of the land as described in your said communica- - 
tion, you would not be authorized to enter into a contract at the high-' 


est rate of mileage provided by said act, said rate being allowed only 


in cases where the lands are *‘ mountainous lands, or lands covered with 


dense tumber or underbrush.” 

It does not appear from your letter that these lands are covered ath 
dense timber or under brush, but simply that they are swamp and over- 
flowed, and covered with cypress timber. I do not think that lands 
of this character were contemplated by the act above referred to, unless 
the timber is of that dense character contemplated by the act. 

There is no authority under section 2411 of the Revised Statutes for 
making a contract for the survey of this claim atthe per diem rates, 
said section being applicable alone to the States of Oregon a Cali- 


fornia. ea! Bas (oder 32 a. ff ee! 


% 
Led, RAILROAD GRANT—ACT OF MARCH 8, 1857. 


St PAUL MINNEAPOLIS & MANITOBA Ry. Co. 


The grant to the State of Minnesota in aid of a railroad ‘‘ from Stillwater, by way of 
St. Panland St. Anthony to a point between the foot of Big Stone Lake and 
the mouth of Sioux Wood River, with a branch via St. Cloud and Crow Wing, 
to the navigable waters of the Red River of the North” is in effect an entirety 
and indivisible. 


If the indemnity-lands provided for one of such lines or branches shall prove insufii- ’ 


cient to make up the losses sustained along such line or branch, then the defi- 
ciency may be supplied from the indemnity limits of the other lines or branches. 

This construction of said grant having been adopted by the Department as a basis of 
adjustment, and followed for many years, has become a rule of property and 
should not be modified. 

It is wellsettled, as a ruleof administration that, with certain exceptions, the final 
decisions ofthe head of a Department, in proper discharge of duty, musi be ac- 
cepted as conclusive upon his successor in office. . 


Secretary Vilas to Commissioner Stockslager, February 26, 1889. 


In your communication under date of the 26th of November, 1888, 
referring to the grant made to the Territory of Minnesota by the act of 
March 3, 1857, to aid in the construction of certain railroads therein 
mentioned, the increase of that grant by the act of March 3, 1865, and 
other acts upon the subject, to which reference will be hereinafter more 
particularly made, you present the question whether the grant made to 
aid the railroad “ from Stillwater, by way of St. Paul and St. Anthony, 


OBB 


preference shall be given in favor of surveying townships occupied in 
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to a point between the foot of Big Stone Lake and the mouth of Sioux 
Wood River, with a branch via St. Cloud and Crow Wing, to the navi- 
gable waters of the Red River of the North, at such point as the Legis- 
lature of said Territory may determine”, the route of which branch was 
subsequently changed by Congress, ** may be considered as an entirety 
and indivisible, or whether it should be construed as several separate 
and distinct grants each applicable to the particular line or branch 
specified,—that is to say, whether, if it be found that the quantity of 
indemnity lands along any one of the lines or branches is not sufficient 
to make up the loss of lands from the odd sections within the grant for 
such line or branch, the deficiency may be supplied from lands within 
the indemnity limits pertaining to the other lines or branches ;” and re- 
ferring to the conflicting opinions of Mr. Secretary Thompson and Mr. 
Secretary Chandler upon the question involved, you state, in view of 
the doubt entertained by you respecting the unity of the grant and the 
indication of a similar doubt entertained in the decision made by me in 
the Guilford Miller case, you deem it your duty, before proceeding to 
prepare lists for the approval of the Department, to submit the question 
for consideration and request such instruction in the premises as may 
be deemed proper. - 

To ascertain the rights of the State and its corporate agencies for 
construction of the railroads and the duty of the Department in the ad- 
justment of the grant, it will be most convenient to first collate the leg- 
islation upon which the question arises, with a statement of the facts 
concerning the interpretation of the grant and the construction of the 
road thereunder; from which the nature of the question as it originally 
existed and as it now comes before the Department will be more plainly 
presented. | 


The act of March 3, 1857, (11 stats., 195) provided in the first section: 


That there be and is hereby granted to the Territory of Minnesota, for the purpose 
of aiding in the construction of railroads, from Stillwater, by way of Saint Paul and 
Saint Anthony, to a point between the foot of Big Stone Lake and the mouth of Sioux 
Wood River, with a branch vie Saint Cloud and Crow Wing, to the navigable waters 
of the Red River of the North, at such point as the legislature of said Territory may 
determine; from Saint Paul and from Saint Anthony, via Minneapolis, to a convenient 
point of junction west of the Mississippi, to the southern boundary of the Territory 
in the direction of the mouth of the Big Sioux River, with a branch, via Faribault, 
to the north line of the State of Iowa, west of range sixteen; from Winona, via Saint 
Peters, to a point on the Big Sioux River, south of the forty-fifth parallel of north 
latitude; also from La Crescent, via Target Lake, up the valley of Root River, to a 
point of junction with the last mentioned road, east of range seventeen, every alternate 
section of land, designated by odd numbers, for six sectionsin width ou each side of each 
of said roads and branches; but in case it shall appear that the United States have, 
when the lines or routes of said roads and branches are definitely fixed, sold any sec- 
tions, or any parts thereof, granted as aforesaid, or that the right of pre-emption bas 
attached to the same, then it shall be lawful for any agent, or agents, to be appointed 
by the Governor of said Territory or future State to select, subject to the approval of 
the Secretary of the [uterior, from the lands of the United States nearest to the tiers 
of sections above specified, so much land, in alternate sections, or parts of sections, 
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as shall be eqnal to such lands as the United States have sold, or otherwise appropri- 
ated, or to which the rights of pre-emption have attached, as aforesaid; which lands 
ce selected in lieu of those sold, and to which pre- aS Ce rights have attached as. 
aforesaid, together with the sections and parts of sections designated by odd num- 
bers as aforesaid, and appropriated as aforesaid) shall be held by the Territory or | 


‘future State of Minnesota for the use and purpose aforesaid: Provided, That the land | 
_ to be so located shall, in no case, be further than fifteen miles from the lines of said 


roads or branches, and selected for and on account of each of said roads or branches: 
Provided further, That the lauds hereby granted for and on account of said roads and . 
branches, severally, shall be exclusively applied itn the construction of that road for 
and on account of which such lands are hereby granted, and shall be disposed of only 
ag the work progresses, and the same shall be applied to no other purpose whatsoever. 

‘The legislature of Minnesota, by an act approved May 22, 1857, con- 
ferred upon the Minnesota and Pacific Railroad Company all the inter- 
est and estate, present and prospective, of the Territory and the future 
State “in or to any or all the lands granted by the government of the 
United States” for the purpose of aiding in the construction of the rail- 
road and branch first mentioned in the grant of 1857; and authorized 
the company to locate and construct a railroad from “ Stillwater, by 
way of Saint Paul and Saint Anthony, via Minneapolis, to the town of 


Breckenridge, on the Sioux Wood River, with: a branch from Saint 


Anthony, via Anoka, St. Cloud and Orow Wing, to St. Vincent, near 
the mouth of the Pembina river.” 

By another act, approved the same say the jeaislatare of Minnesota 
conferred in like terms thelands granted for the second road and branch 
mentioned in the grant of 1857 upon the Root River Valley and South. 
ern Minnesota Railroad Company and the Minneapolis and Cedar Val- 


ley Railroad Company, the latter company to take so much of the grant 


as was applicable to the road from Minneapolis to ‘a convenient point 
of junction west of the Mississippi”, and thence via Faribault to the 
north line of the State of Iowa. | 

In 1858, the Commissioner of the General Land Office ruled with re- 
spect to the latter road that selections for the branch, in lieu of lands 
disposed of within the granted limits, must be made from the indemnity 
limits of the branch and not of the main line; but, on the 6th of August . 
following,he submitted the matter to the then Boctetary of the Interior 
(Mr. Thompson) for instruction, calling attention to the fact that the 
legislature of Minnesota had, by its acts conferring the grant on the 
two companies last named, manifested its understanding that the grant 
of Congress authorized selection of indemnity from the indemnity limits 
of the main road or branch for deficiencies upon either. Replying by 
letter of the 27th of August, 1858, Secretary Thompson said: 


Though disposed to a liberal construction of said act of Congress iu favor of the 


_ grantee, I am nevertheless of the opinion that the most correct and harmonious 
view of the provisions of said act (which controls our action) requires us to regard 


said road and branch as separate roads. . . . . In fact, the entire phraseology of 
the act is peculiarly explicit, as distinguishing the branches as roads severed from 
the main lines, and appears to have been carefully prepared for the purpose of estab- 
lishing the branches as separate roads. 


16184—VoL 8 17 
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Thus the decision of the Department at that time, although applied 
only to the second grant mentioned in the act of 1857, unquestionably 
jnterpreted the aid as being separate to the “road” and to the * branch” 
mentioned in each case. ; 

In 1862, Congress, by a joint resolution, approved on the 12th day of 
July (12 Stat., 624), provided for a change of part of the branch line, 
but this was subsequently repealed by the act of 1863, as will be seen 
from the quotation therefrom hereinafter. 

The grant made by the act of 1857, as so interpreted, appears to have 
failed to induce the construction of the roads projected by Congress 
and the State, and, in consequence thereof, by the act of March 3, 1860 
(13 Stat., 526), if was further provided as follows: 


Be it enacted, etc., That the quantity of lands granted to the State of Minnesota to 
aid in the construction of certain railroads in said State, as indicated in the first sec- 
tion of an act entitled ‘An act making a grant of land to the Territory of Minnesota, 
in alternate sections, to aid in the construction of certain railroads in said territory, 
and granting public lands, in alternate sections, to the State of Alabama, to aid in 
the construction of a certain railroad in said State,’ approved March third, eighteen 
hundred and fifty:seven, shall be increased to ten sections per mile for each of said 
railroads and branches, snbject to any and all limitations contained in said act and 
_ subsequent acts, and as hereinafter provided. — 

Sec. 2. And be it further enacted, that the first proviso in the first section of the act 
aforesaid shall be so ameuded as to read as follows, to wit: Provided, That the land 
to be so located shall in no case be further than twenty miles from the lines of said 
roads and branches, to aid in the construction of each of which said grant is made ; 
and said lands granted shall, in all cases, be indicated by the Secretary of the Interior. 


% * a * ~ * * 


Sec. 6. And be it further enacted, That the lands hereby and heretofore granted to 
said Territory or State of Minnesota shall be disposed of by said state for the pur- 
poses aforesaid only, and in mauner following, namely: When the Governor of said 
state shall certify to the Secretary of the Interior that any sectiou of ten consecutive 
miles of said road is completed in a good, substantial, and workmanlike manner, as 
a first-class railroad, and the said secretary shall be satisfied that said State has com- 
plied in good faith with this requirement, the said Secretary of the Interior shall 
issue to the said State patents for all the lands granted and selected as aforesaid, not 
exceeding ten sections per mile, situated opposite to and within a limit of twenty 
miles of the line of said section of road thus completed, extending along the whole 
length of said completed section of ten miles of road, and no further. And when the 
Governor of said State shall certify to the Secretary of the Interior, and the Secre- 
tary shall be satisfied that another section of said road, ten consecutive miles in ex- 
tent, counecting with the preceding section or with some other first-class railroad, 
which may be at the time in successful operation, is completed as aforesaid, the said 
Secretary of the Iuterior shall issue to the said State patents for all the lands granted 
and situated opposite to and within the limit of twenty miles of the line of said com- 
pleted section of road or roads, and extending the Jength of said section, and no fur- 
ther, not exceeding ten sections of land per mile for all that part of said road thus 
completed under the provisions of this act and the act to which this is an amend- 
ment, and so, from time to time, nutil said roads and branches are completed. And 
when the Governor of said State shall! so certify, and the Secretary of the Interior 
shall be satisfied that the whole of any one of said roads'and branches is completed in 
a good, substantial, and workmanlike manner, as a first-class railroad, the said Sec- 
retary of the Interior shall] issue to the said State patents to all the remainiug lands 
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granted for and on account of said completed road and branches in this aet, situated 
within the said limits of twenty miles from the line thereof, throughont the entire 
dJength of said road and branches: Provided, That no land ‘shall be granted or con- 
veyed to said State under the provisious of this act ou accouut of the construction of 
any railroad or part thereof that has been constructed under the provisions of any 
other act at the date of the passage of this act, and adopted as a part of the line of 
railroad provided for in this act: And provided, That nothing herein contained-shall © 
interfere with any existing rights acquired nnuder any law of congress heretofore 
enacted making grants of land to the State of Minnesota to aid in the construction of 
railroads: And provided further, That said lands, granted by this or prior acts, shall 
not in any manner be disposed of, except as the same are patented uuder the provis- 
ious of this aet; and should the State fail to complete any one of said roads or 
branches within eight years after the passage of this act, then the said lands undis- 
posed of as aforesaid, granted on account of said road or branches, shall revert to the 
United States. 
% ¥ * * & * % ” 

Sec. 9, And be it further enacted, that the provisions of this act shall also be con- 
strued so as to apply and extend to that portion of the line authorized to be vacated 
-by the joint resolution approved July twelfth, eighteen hnndred and sixty-two, enti- - 
tled ‘A joint resolution authorizing the State of Minnesota to change the line of cer- . 
tain branch railroads ia said State, and for other purposes,’ notwithstanding the 
vacation thereof by said State, as though said joint resolution had not passed, and 
also to the line adopted by said State, tn-lien of the portion of tae line so vacated. 


By the fourth section of the act of Vongress of July 13, 1866 (14 
‘ Stat., 97), it was further enacted : 


That the lands eranted by any act of Congress to the State of Minnesota to aid fh 
the construction of railroads in said State, specifically, lying in place, in any division 
of ten miles of road, shall not be disposed of until the road shall be completed through 
and coterminous with the same: Provided, however, That this provision shall not ex- 

tend to any lands authorized to be taken to make up deficiencies. 


Meantime, by an act of the legislature of Minnesota, approved March 
10, 1862, all the rights, privileges, franchises, lands, property and in- 
‘terests, granted to the Minnesota and Pacific Railroad Company, were 
transferred and granted to the St. Paul and Pacific Railroad Company, 
including the entire land grant first given by the act of March 3, 1857. 
And therefore, Congress passed the act of March 3, 1871 (16 Stat., ook 
in the following words after the enacting clause: 


That the Saint Paul and Pacific Railroad Company may so alter its branch lines 
that, instead of constructing a road from Crow Wing to Saint Vincent, and from St. 
Cloud to the waters of Lake Superior, it may locate and construct, in lieu thereof, a 

line from Crow Wing to Brainerd, to intersect with the Northern Pacific Railroad, and 
from St. Cloud to a point of intersection with the line of the original grant at or near Ot- _ 
ter Tail or Rush Lake, so as toform a more direct route to St. Vincent, with the same 
proportional grant of lands to be taken in the same manner along said altered lines, as 
is provided for the present lines by existing laws: Provided, however, That this change 
shall in no manner enlarge said grant, and that this act shall only take effect upon 
condition of being in accord with the legislation of the State of Minnesota and upon | 
the further condition that proper releases shall be made to the United States by said 
company, of all lands along said abandoned lines from Crow Wing to St. Vincent,and 
from St. Cloud to Lake Superior, and that upon the execntion of said releases’ such 
lands so released shall be.considered as immediately restored to market without a 
ther legislation. 
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The foregoing recital presents all the legislation which is supposed to 
be in any wise material or helpful to the determination of the question 
now under cousideration. Upon this legislation, as so subsisting, a con- 
troversy was raised in the Land Office, and carried by appeal to the 
Department, in reference to the right of the branch line to lands within 
the indemnity limits of the main line, involving the precise question 
now under consideration and the’same interests now affected. On the 
2d of December, 1875, the Secretary of the Interior (Mr. Chandler) dis- 
posed of this appeal in @ communication to the Commissioner of the 
General Land Office, of which the following are the material parts touch- 
ing the point in issue: 

I have considered the case of the St. Vincent extension of the St. Paul and Pacifie 
Railroad vs. the first division of the main line of said road, involving title to certain 
lands claimed by the former within the indemnity limits of the Jatter. These lands 
were, April 30, 1874, approved to the State of Minnesota for the former road; but this. 
privilege was revoked November 14, 1874, upon the discovery of a supposed error; 
and upon the issuing of patents to said eompany for lands to which it was entitled, 
patents therefor were withheld, and the selections and certification held for cancella- 
tion by your decision of November 19, 1874. . 

From this decision appeal is taken upon the ground: 

Ist. That it is not eompetent for the Department to Bien revoke or vacate the 
lists in question, or any part thereof. 

2nd. That the grant made by the act of March 3, 1857, (12 Stat., 372) for a main 
line and branch, is by law oue undivided grant, with common limits and privileges, 
and therefore lands witlidrawn and reserved for one portion are equally liable to 
selection for either. 

3d. That it is contrary to precedents established by the Department in like cases.. 


After deciding against the first point claimed, he proceeds: 


The second and third points may be considered as one. 

The act of March 3, 1857 (11 Stat. 195), makes grants for several railroads in Min- 
nesota, among others the one from Stillwater by way of St. Paul and St. Anthony to 
a point between the foct of Big Stone Lake and the mouth of the Sioux Wood River 
with a branch via St. Cloud and Crow Wing to the navigable waters of the Red River 
of the North, at such point as the legislature of said-Territory may direct. 

A change of the route of the branch was authorized by joint resolution of July 
12, 1862 (12 Stat., 624), and act of March 3, 1871 (16 Stat., 588). The latter enact- 
ment only has reference to the specific case under consideration. Under it the line 
was established on which the road has since been built from St. Clond northwesterly. 
It authorized the company to alter its branch lines and build its road on the new line 

andicated ‘“ with the same proportional grant of lands to be taken in the same man- 
ner along said altered lines as is provided for the present lines by existing laws.’” 
This act of 1871 is an amendment to the original granting act of 1857, altering the 
line of route merely, and should be construed as though it were inserted init. The 
company would therefore have the same rights under their grant along the altered 
line as it would have had, had it constructed its road in the line as originally pro- 
posed. Under the act of 1857, the main line and branch were considered as one and 
the same road. They were built, owned and controlled by the same company and 
were in fact but one interest. 

That portion of the branch road from St. Paul to St. Cloud was located and. built: 
under the original act of 1¢57, and for nearly this entire distance, its grant overlaps. 
that of the mainline. The lands accruing nnder the grant to both roads, main line 
and branch, were certified April 7, 1864, in one list to the State for the company. as. 
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representing one interest. The grant to both being treated as an undivided grant, 

and the lands withdrawn under it equally liable to selection on account of either 

line. The lands so certified will be patented upon proper application to this Depart- 

ment. This action was, I think, required by the law, and the same principle should 

govern the future adjustment of the grant throughout the entire length of the branch | ee 

road. Iam very clear that a withdrawal for the main line should not be construed _ a 
é as a reservation against its branch. What would be the result were the roads sepa- Sot 
= rate and distinct, claiming under separate grants, is another question wae) is nou: 
mecessary to consider in this connection. . 

The partition of interests and management of the two roads, aud the appaintnent 
of a receiver for the brauch line by the U. S. circuit court for the district of Minue- 
sota by order of Angust 1, 1873, is immaterial for the purposes of this case. - 

I thivk this point well taken by counsel, and that it'is decisive of the case: that Se 
if the lands in dispute have been selected in accordance with the principle herein ae 
indicated, the lists must be apes and the lands in due course patented to the es 
State for the company, 

Your decision is accordingly reversed and the papers in the case transmitted with 
your letter of June 11th, 1875, are herewith returned. 


It was after this decision was made that much of the branch line, so 
called, extending northwesterly toward the Canadian province of Mani- 
toba, was built. The rule so laid, down has from that time until the 
present governed the adjustment of the grant, invited the expenditure 
of money for construction, and, having remained unchallenged in any 
particular, must be regarded as having been taken into account in every 
estimate of the aid given by the government to induce the fulfilment 
of the project, so that it fairly comes within the principle which for- 
bids the change of a construction that has been accepted as a rule of 


a property. i- 3 





In considering the question which you have submitted to me for 
advice upon, I am compelled, therefore, to recognize at the outset that 
it is presented at such a time and under such conditions as impose lim- | 
itations upon judgment which would not affect its examination as an Jk 
original question. It has been twice ruled upon by my predecessors in 
this office, and the radical difference disclosed in their opinions must 
° be accepted as proof that the interpretation of the statute is not plain, 
and that differeut views might well be taken of its extent and effect. 
Again, one of these judgments was rendered.in reference to the iden- 
- tical railroad now under consideration, and in favor of the identical 
" right now claimed while the other, though relating to the same statutes. 
and therefore equal authority as an opinion, did not adjudicate the same | 
right which is now involved. The decision of Secretary Chandler is an 
express adjudication that the branch line to St. Vincent is entitled to 
take lands within the indemnity limits of the main line of which itis — : 
a branch, and directed the issuance of patents to the State in aid ofthe ~. .. 
a branch line from selections made within the indemnity limits of the a 
~ -main line, and in pursuance of that judgment patents have been issued 
dceordingly. It was also by him further adjudged that “ the same prin- 
4iple should govern the future adjustment of the grant throughout the 
eatire length of the branch road.” | 





if 
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At the time when this opinion was rendered, there had been builé, as 
I understand the facts, only about one hundred and forty miles of the 
brauch line, and there remained for construction, and subsequently were 
constructed, about one hundred and seventy-seven miles of the branch 
line. It is therefore obvious that, if this decision were to be changed, 
not only would it follow that the certifications and patents which have 
been issned in pursuance of it were illegal and the title wrongfully con- 
veyed to the patentee, but that the rights which the parties interested 
in the construction of this road were entitled to by reason of it, and upon 
belief of the possession of which they undoubtedly did build the remain- 
ing portion of the road, would be defeated. In view of the fact, which 
yeu state in your communication, that the indemnity limits of the 
branch line are insufficient to afford lands equal to the full measure of the 
quantity purported to be given, and of the fact that this road was bnilt 
through a new and remote country, it can hardly be doubted that the 
expectation that the quantity of the grant would not be less than the 
indemnity limits of the whole road afforded, must be taken to have been 
directly operative in securing its complete construction. This decision 
has remained unquestioned by the Department for thirteen years. Upon 
the faith of it, not only have lands been patented, but loans have been 
made upon mortgages which embrace this right as security, the stock 
of the corporation has been bought and sold, and all those transactions 
which necessarily inbere in snch a business operation and which have 
been carried on in convection with it for many years, have been affected. 
To now change this adjudication would uecessarily be retroactive in its 
effect upon aj] the transactions which have been based upon it, and 
would constitute little less than a breach of faith on the part of the 
government. In the case of the United States against Moore (95 U.5S., 
763), the supreme court said that “the construction given to a statute 
by those charged with the duty of execution it is always entitled to the 
most respectful consideration and ought not to be overruled without 
cogent reasons.” 

In the United States v. Burlington & Missoutt R. BR. Co. (98 U.8., 
341), the court, speaking of a construction of a similar grant, said: 

Such has been the uniform construction given to the acts by all departments of the 
government, Patents have been issued, bonds given, mortgages executed, and leg- 
islation had upon this construction. This uniform action is as potential, and as con- 
clusive of the soundness of the construction, as if it had been declared by judicial de- 
cision. It cannot at this day be called in question. 

Numerous decisions of similar purport have been made by that 
court, and the rule and its obligation are too well established in reason 
and authority to require elaborate citation. It is true that the construc- 
tion of this act by the Department has not been uniform, by reason of 
the opinion referred to of Secretary Thompson. But it appears to me 
that this does not alter the application of the rule in this case. The 
very fact that the first opinion was overruled upon a later consideration. 
tends to show and must have been accepted by persons interested ae 


~ 
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proving that the reasons for the later decision were so cogent as to re- 
quire the change of rule and thus justified its acceptance with greater 
confidence; and in view of the fact that this was an adjudication of the » 
particular right and has remained so long unquestioned, the application 
of the general priuciple decided by the court’ is as plain as it vould be in 
: any case, The decision of Secretary Chandler became a rule of property 
oan and is entitled to all the recognition which such a consequence neces- 
-garily gives it. 7 
| The effect of a change of decision in reference to a question of inter- 
t pretation, when property rights have arisen, has been fully determined 
by the supreme court. That tribunal has recognized the right of the 
supreme court of a State to interpret the constitution of the State and 
the validity of laws enacted thereunder; but it held in the case of 
municipal bonds that where, at the time of the loan and issue of such 
bonds, the decisions of the State court upheld the validity of the law 
which authorized them, a later decision, denying the constitutionality 
of such law cannot be admitted to destroy the obligation in the hands 
of parties who have bought them upon the faith of the earlier devision. 
Thompson v. Jiee County (3 Wall., 327); Kenosha v. Lamson (9 Wall., 
477); Gelpecke v. Dubuque (1 Wall., 175); Mitchell v. Burlington (4 
Wall., 270). The doctrine of these cases is applicable to the question 
now under consideration, and must be taken in connection with the 
other principle referred to as rendering it obligatory upon the Depart- 
ment to respect the later adjudication of the Department affecting the 
right now involved, to the same extent as if it were the only opinion 
ever promulgated by the Department, because all the conseqnences in 
destruction of property rights upon the faith of § a decision attach only 
to the latter. ; 
These decisions show, therefore, that if this question were now pre- 
sented to the court as a question of law, instead of to the Department, 
the court would feél bound by the decision of the Department, which -- 
has stood as a rule of property for thirteen years, unless, at least, “ co- 
gent reasons” demanded of the court a reversal of that determination. 
tke But while, perhaps, the power may exist in the Secretary now to re- ' 
£ verse the adjudication of this case in 1875, yet the familiar canons of 
limitation upon judicial discretion stand opposed to such action. - With 
_ certain proper exceptions, the rule is well settled, as a ruleof adminis- 
a tration, that the final decisions of the head of a Department must, in 
| proper discharge of duty, be accepted as binding upon his successor in 
the same Department in the same case. The opinions of the Attorneys- 
General have been uniform to this effect. ‘lf not,” said Mr. Attorney- 
General Toucey, “‘and this decision without any new grounds might be 
reversed, then the reversal might be reversed, and so on in endless con- 
fusion, according to the whim or caprice of successive incumbents.” 
(See references collated in the State of Oregon, 3 L. D., 595). This rule 
stands in part upon the same principles and reasons which support the 
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familiar rule of al) courts of error and appeal, that upon a second appeal 
or writ of error the court will not hear argument upon any point decided 
by 1t on the former appeal, because it will not correct alleged errors so 
made in the same case. Said Mr. Justice Grier in Roberts v. Cooper 
(20th Howard, 481): 

Bat we cannot be compelled on a second writ of error in the same case to review 
our own decision on the first. It has been settled by the decisions of this court, that 
after a case has been brought here and decided, and a mandate issued to the court 
below, if a second writ of error is sued out it briugs up for revision nothing but the 
proceedings subsequent to the mandate. . . . . . There wonld be no end toa 
suit if every obstinate litigant could, by repeated appeals, compel a court to listen to 
criticism on their opinions, or speculate on chances from changes in its members. 

In recent cases the rule has been again re-affirmed. Supervisors ». 
Kennicott (94 U. 8., 498); Chaffin v, Taylor (116 U. 8., 567). . 

Whatever might be my own opinion, therefore, I should feel bound 
by this rule of administrative law not to interpose that opinion to 
reverse an adjudication in this particular case, which has so long sub- 
sisted, and when the consequences of such reversal must inevitably be 
so great a disturbance of property interests, and such extensive and 
harmful litigation. No case can well be conceived in which this rule 
rises against the reckless presumption which destroys adjudications 
from extreme confidence in one’s own opinion, with more power and 
effect. | 

I base my conclusion, therefore, upon this ground, as denying the 
right in me to re-consider the former adjudication of the particular in- 
terest upon which such rights have grown up. But if we turn to the 
original question and seek for the “cogent reasons” which should re- 
quire the reversal of the decision of Secretary Chandler, are they to be 
found? I have attentively considered this legislation, and it seems to 
me that the reasons which support his interpretation of the act of Con- 
gress, must be conceded to possess great strength. 

In the first place, it corresponds with the view which has been taken 
by the Land Office and the Department of all other similar grants. It 
was the rule of administration of the first railroad grant by Congress, 
which was made to the State of Hlinois for a railroad “from the south- 
ern termination of the Lllinois and Michigan canal to a point at or near 
the junction of the Ohio and Mississippi rivers, with a branch of the 
same to Chicago, on Lake Michigan, and another, via the town of Galena, 
in said State, to Dubuque, in the State of Iowa.” In respect to this, it 


was decided by the Commissioner of the General Land Office on the 


Sth of August, 1852, in answer to the question whether the road was 
allowed “10 make up the deficiency which there might. be on the main 
stein or either of its branches, by selecting land on any other portion 
of the road” that “there was no distinction made between lands se- 


lected for the main stem and for the branches, id est, no separate lists” 


on account were made.” 


The same rule was applied to the grauts made to the States of Ar- 


& 
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kansas and Missouri by the act of February 9, 1853. (10 Stat., 155), for 
arailroad “froma point on the Mississippi opposite‘ the mouth of the 
Ohio, in the State of Missouri, via Little Rock, to the Texas boundary 
line, near Fulton, in Arkansas, with branches from Little Rock, in Ar: 
kansas, to the Micsissinpi River, and to Fort Smith.” 

It was also applied iu the administration of the grant of May 15, 
1856, to the State of Iowa, made in almost similar terms, so far as the 
point in question goes, with the present, for a road from Lyon City, etc., 
“‘ with a branch from the mouth of the Tete des Morts to the nearest 
point on said road” (11 Stat., 9). 

This interpretation and administration of the first two grants pre- 
ceded by some years the passage by Congress of the grant in question 
to the State of Minnesota, and it is to be presumed that the fact was. 
known to Congress, and the pecaliar use of similar language in the 
grant to Minnesota, and especially the collocation of the words of defi- 
nition or description of the roads, tend strongly to prove that the same 
rule of interpretation was distinctly contemplated. 

Limiting the view to the act making the grant to the State of Minne- 
sota, it is first to’ be noted that, irrespective of the question of whether 
the “branch” could be treated as a part of the “road”, it is plain 
that it was the purpose of Congress that any deficiency in.the granted 
limits should be made up from the indemnity limits eee 
‘to selection of lands within the limits of coterminous sections. other 
words, there can be no doubt that Congress intended that if. a deti- 

ciency occurred at any point in the granted limits and there verdad 

within the indemnity limits sufficient to supply all the deficienties in 
the granted limits, selections might be made of lands wherever found 
in the indemnity limits longitudinally, to an extent sufficient to supply 
such deficiencies. This is now the well-settled interpretation of the 
language used in such grants as that-of March 3, 1857, wherever it was 
employed. It has been in several cases recognized and enforced by the 
courts and is not, I believe, questioned in the Department. (United 
States v. Burlington & Missouri R. R. Co., (98 U. S., 334). More- 
over, in the particular case, there is no opportunity for doubt that such 
was the understanding of Congress, because of the expressions in 
the later acts. Thus in the sixth section of the act of March 3, 1860, 
after providing that lands shall be granted not exceeding ten sections , 
per mile, situated. opposite to and within a limit of twenty miles of the 
line of each seetion of ten miles ¢ as cowpleted, it is further expressly » 
provided that when 3 
the Secretary of the Interior shall be satisfied that the whole of any one of said roads 
and branches is completed in a good, substantial, and workmanlike manner, as a 
first-class railroad, the said Secretary of the Interior shall issue to the said State 
patents to all the remaining lands granted for and on account of said completed road 


and branches in this act, situated within the said limits of twenty miles from the line 
thereof, th roughout the entire length of said road and branches. 











266 DECISIONS RELATING TO THE PUBLIC LANDS. 


Also by the fourth section of the act of July 13, 1866, hereinbefore 
queted, the proviso of which is equally decisive of the purpose of Con-. 
gress. 
It being thus seen that, beyond all question, Congress intended that 
the indemnity limits of each specific grant should be available to make 
good all deficiencies occurring in such grant, for what end or purpose 
were the terms employed in the particular grant under consideration, 
by which two of the roads were required to be built with branches, ex- 
cept that the branches were to be regarded as parts of the same enter- 
prise with the main road? If the branches were to be treated as dis- 
tinct and separate lines for the purposes of grant, why were they not 
mentioned as distinct lines? In other words, does this act manifest 
the purpose of Congress to make siz land grants or four land grants ? 
It must be observed that the entire act is devoted simply to making 
erants of land and prescribing the terms upon which the grants were 
given; it is not an act for the charter of railroads and the definition of 
their routes and powers, but simply to induce the construction of cer- 
tain systems.-of railroads which were believed to be of such public value 
as to justify this extensive contribution to their cost. If the Congress 
had not intended the branch to be in every respect regarded as part of 
the enterprise which it first described, upon what rational theory can this 
language and the peculiar arrangement of the description of the differ- 
ent lines be supposed to have been adopted? These inquiries possess 
peculiar force because of the separation of the branch from the con- 
necting road in the description of the fourth grant. That road might 
also have been called a branch as well as either of the others. Its 
western terminal is “a point of junction with” the third of the roads 
to which aid was given; aud the separate description leaves the char- 
acter of the grant for it unmistakably independent. ‘Thus the differ- 
ence in the arrangement and description was clearly recognized and it 
would violate plain rules of interpretation to say that a different effect 
was not designed by so clear a variation. And when attention is called 
to the fact, already adverted to, that similar grants had been previ- 
ously made to the States of Illinois, and to Arkansas and Missouri, 
and that the interpretation and administration of such grants had 
treated the branch as part of the road, the conclusion seems irresistible 
that the collocation of words and phrases in the description of the 
roads designed to be aided, was in execution of the deliberate purpose 
to fix the grant for the branches as a part of the grant for the road. It 
is obvious that the United States suffered no loss by this course. The 
purpose was to secure the construction of the railroad by giving six 
sections of land to aid the building of each mile. To treat the whole 
as one, although the branch departed from the main stem at some 
point along its course, operated to take no more lands from the govern- 
ment than as if the branch had been extended, as in the case of the 
grant to Illinois, from one end of the main stem. No more lands than 
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were proffered by the grant would in the end be taken, and it is not to 
be presumed that Congress designed that any less should be held out. 
as an inducement for the construction of the roa. | | 
This argument is re-enforced by the subsequent legislation in 1865, 
by which both the quantity of the grant was increased four sections to- 
the mile, and, by the words already quoted, the right to take deficien- 


- Cles from the entire extent of the indemnity limits for deficiencies occur- 


ring at any point, was recognized as a plainly existing right. 

Against this view, the argument which would restrics the right to- 
take only from the indemnity limits of the branch for deficiencies in- 
the grant for the branch, and only from the limits of the main. stem for. 
deficiencies in the grant for the road, rests entirely upon the use in the 
act of words of particularization which may be thought to be designed 
to distinguish the branch from the road, as well as one road from an- 
other; as where it is said that the indemnity lands “shall in no case 
be further than fifteen miles from the lines of said roads or branches, : 
and selected for and on account of each of said roads or branches;” and 
in the next proviso, “ that the lands hereby granted for and on account 
of said roads and branches, severally, shall be exclusively applied in the 
construction of that road for and ou account of which such lands are 
hereby granted.” But it will be observed that on the theory that Con- 
gress intended to grant lands to aid in the construction of bat four 
instead of six distinet enterprises, each to be treated as an- entirety, 
including the branch as part of the road, all this language was equally 
necessary to.be employed to distinguish the relative grants to each; ° 
and that inasmuch as such words were necessary for that purpose, and 
are fully satisfied by that interpretation, it is carrying their force beyond 
the necessity of their use and raising upon words fully satisfied by the 
other reading a limiting and narrowing construction, to hold them also 
to distinguish the “branch” as a separate enterprise from the * road’. 
to which it was necessarily attached, and a construction qaite incon-— 
sistent with the obvious general purpose and character of the grant. 
It is to permit a word to destroy a purpose which the act seems to carry 


plainly on its face. Besides, perhaps as fair an inference can be derived 


from the different uses of the conjunctions “and” and “or”, and from 
the use of the word ‘‘road” as comprehending the branch as well as the 
main stem, in favor of the other theory, us can be derived from the 
word “each” and “severally” in favor of the narrower interpretation. 
Thus, in the first proviso the limit of fifteen miles must necessarily have 
been expressed to be from either the road or branch, and so the selec- 
tion must have been for or on account of the road or branch, and there- 
fore the disjunctive conjunction was employed; while, in the next pro- 
viso it is said the lands granted for and on account of said roads and 
branches shall be exclusively applied in the construction of that road: 
for and on account of which granted, in which case the word road seems. 
to comprehend the branch as part of it; and the adverb “severally ” 
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may as properly be applied to distinguish the four general enterprises 
as to distinguish the branch from the road, and perhaps more so. Again, 
in the act of 1865, itis provided that until “ the Secretary of the Interior 
Shall be satisfied that the whole of any one of said roads and branches 
is completed, ete.,” patents to all the remaining lands granted for and 
on account of said completed roads and branches are not to be de- 
livered. 

I do not perceive anything in the case of the Northern Pacific Rail- 
road Company against Guilford Miller which affects the question now 
under consideration. No such question was involved in that case, and 
if any suggestion occurs to the mind of the reader from any language 
used in that case, either for or against the question here involved, it 
was uot employed for any such purpose, nor was aly such idea in my 
qaind. | 

Upon the whole case, I am unable at least to say that any such 
*‘ cogent reasons” appear to exist as show that the adjudication made 
in 1875 in respect to this company ought to be changed, but am of 
opinion that it is the duty of the Department and your office to proceed 
in the adjustment of this grant in accordance with the principles then 
settled and hitherto followed. 


HOMESTEAD ENTRY~—~—PRE-EMPTION CLAIM. 
JOSEPH W. MITCHELL. 


‘One who has shown due compliance with the pre-emption law, submitted final proof, 
and made payment for the land, may legally enter another tract under the home- 
stead law, though final certificate may not have issued on his pre-emption proof. 


First Assistant Secretary Muldrow to Commissioner Stockslager, February 
| 27, 1889. 


The decision rendered November 30, 1888 (7 L. D., 455), in the case 
of Joseph W. Mitchell, involving his homestead entry for the SW. 4 of 
Sec. 12, T. 26 N., R. 29 E., North Yakima, Washington Territory, was 
recalled by letter of December 24, 1888, some question having been 
raised as to the proper construction to be placed upon the conclusion 
reached in said decision. 

Mitchell made the entry in question June 6, 1834, and your office held 
‘said entry for cancellation for the reason that he had made pre-emption 
proof on another tract April 28, 1884, on which cash certificate did not 
issue until June 16,1884. This decision of your office rested on the 
theory that Mitchell, at the the time of making homestead entry, was 
maintaining a pre-emption claim for another tract, and if the facts in 
the case bad supported such conclusion the decision would have been 
affirmed by the Department. But Mitchell urged on appeal that he 
should not be made to suffer for the neglect of the land office to 
promptly issue final certificate on his pre-emption proof, when it was 
submitted; and examining this ground of appeal, the Department found 
. that as a matter of fact the record in Mitchell’s pre-emption claim did 
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not disclose any fault or irregularity on his part therein. Though it is 
true that certificate did not issue until June 16, on the proof submitted 
April 28, yet patent afterwards issued to Mitchell without any question 
being raised as to the validity or regularity of the final proof proceed- 








ings. On this state of facts the Department held in its decision of .. 


November 30, that ‘the record of claimant’s pre-emption claim shows 
that he had, at the date of his final proof, complied with the require- 
ments of the pre-emption laws; though the legal title after that re- | 
mained in the United States, the equitable title was in him; he could 
have then before the issuance of the cash certificate, disposed of the 
land. by sale if he had so chosen.” 

In short the Department found that Mitchell in his pre-emption claim 
. had, on April 28, 1884, done everything that the law required in order 
to secure his title to the land covered thereby, that he had at that date 
shown sufficient residence and improvement and paid for the land, and 
that no presumption as against such conclusion could be properly 
founded solely upon the fact that the local office did not then issue the 
_ certificate. 

The phrase “complied with the requirements of the pre- spin law” 
as used in said decision, was intended to express the finding that Mitch- 
ell had performed each obligation laid upon him by said law, not only 
in the matter of residence and improvement, but also as to payment of 
the purchase price at the proper time. 

The Department therefore adheres to its former conclusion. 





PRE-EMPTION ENTRY—INNOCENT PURCHASER—JURISDICTION OF THE 
DEPARTIMEN Te 


SMITH, v. CUSTER ET AL. 


The Commissioner of the General Land Office, and the Secretary of the Interior, are 
vested with full jurisdiction to pass on the validity of a pre-emption entry al- 
_Jowed by the local officers. 

A pre-emption claimant acquires no title to public Jand, until he has fully Soraptiea 
with all the pre-requisite requirements, and paid for the land, 

The pre-emptor takes by final proof, payment and the receipt of final certificate, only 
aright to a patent, in the event that the General Land Office, or the Depart- 
ment on appeal, find that the facts warrant the issuance thereof. 

One who purchases Jand from a pre-emptor prior to patent, acquires no greater right. 
than existed in the pre-emptor, and is charged with knowledge that the legak | 
title remains in the United States; subject to the necessary inquiry ant: deter- 
mination by the Land Office and Department on which patent may issue. 

A contract to convey the land on receipt of final certificate, made by the pre-emptor 
prior to final proof, renders the entry fraudulent and requires its cancellation. . 

It is the duty of the Department to cancel any entry which has been made contrary 

to law, or of lands not subject to such entry, or by a person not qualified,.or 
where compliance with legal pre-requisites did not take place, or where by 
false proofs a seeming compliance was fraudulently established. | 


Secretary Vilas to Commissioner Stockslager, February 27, 1889. 


The land involved herein ‘is the NW. 4 of Sec. ie T.5 N,, Rh. 31 Hi, 
La Grande district, Oregon. 
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The record shows that on Jane 21, 1880, John Custer filed pre-emp- 
tion declaratory statement for ee tract, alleging settlement thereon 
May i7, of the same year. 

He ade final proof before a notary public at Pendleton, Oregon, 
October 16, 1882, which was acted upon and approved by the local 
officers, October 19, 1882, and cash entry certificate, No. 1177, issued 
thereon. 

On February 10,1883, the local officers transmitted to your office the 
corroborated affidavit of D. K. Smith, attackiug the validity of said en- 
try, alleging, in substance, that the same is fraudulent and void; that 
the entry was not made in good faith, for the use and benefit of the 
entryman, but was in fact made for the nse and benefit of one J. H. 
Cavanaugh, that prior to the date thereof, the entryman, together with 
his brother Josiah Custer (who at the same time made pre-emption 
cash entry No. 1176, for the SE, 4 of said Sec. 32), entered into a written 
contract, by which they agreed, for the expressed consideration of 
$1400, to convey to said J. H. Cavanaugh the land here in question, 
together with that embraced in the entry of Josiah Custer, as soon as 
title was obtained from the United States; that Cavanaugh paid all 
' the fees and costs attending the making of final proof, and also fur- 
nished the money to pay for the land when the entry was made; that 
in pursuance of said written contract, John Custer did, on the day the 
entry was made, and before he had received notice that: his proof had 
been favorably acted upon by the local officers, convey to Cavanaugh 
the land in question, and has since that date exercised no acts of owner- 
Ship on the same. 

Acting upon these charges, your office, on May 1, 1885, directed that 
a hearing be had to determine the questions raised thereby. The hear- 
ing took place before the local officers in June, 1885. Both parties ap- 
peared in person and by attorney, and the entry was also defended by one 
John Walker, transferee of Cavanaugh, who filed affidavits disclosing 
his interest in the subject matter of the controversy. 

Walker further interposed objection to the jurisdiction of the Land 
Department in the premises, on the ground that final receipt and cash 
entry certificate had been issued on the proofs submitted, insisting, in 
effect, that such receipt and certificate were conclusive evidence of the 
validity of the entry in all respects, so far as the Land Pleeene is 
concerned. 

_ Upon the testimony submitted, the local officers found apaniee Walker, 
on the question of jurisdiction, and further, that Custer’s entry * was 
made in fraud of the pre-emption law, at the instance and for the benefit 
of J. H. Cavanaugh, and not for the use and benefit of the entryman; 
‘that at the date of said entry and prior thereto there was an agreement 
and understanding that the land was to be deeded to Cavanaugh, which 
‘agreement was effectuated October 19, 1882, at Pendleton, Oregon, the 
Same day that the entry was made at this office,” and thereupon they 
recommended that the entry be canceled. 


al 





DECISIONS RELATING TO THE PUBLIC LANDS. 971°. 


‘ From this findiug Walker appealed. 
On August 23, 1886, your office affirmed the finding below, and held 
the entry of Custer for cancellation. 
Walker again appealed. A number of errors are assigned by him,. 


which amount, in substance, to a contention that said entry is not proven 


to have been made in fraud of the law, and that your office acted with- 


. out jurisdiction of the subject matter of the controversy. 


The fitial proof of Custer is to the effect that he is a aunnteaty pre-. 
empter, with improvements worth about $200; that he established his 


residence on the land June 17, 1880, and that the same was thereafter 


continuous. 
By the testimony taken at the hearing iti is shown that some time 
prior to October 19, 1882, the following memorandum or agreement, in 


the handwriting of Cav arawel: was made and signed by “ Custer and 
“Bro.,” namely: 


PENDLETON, OREGON, 1882. 


This memorandum, trade made this day between Jno, Custer and Josiah Custer 
and J. Ii, Cavanaugh, in ter:us following: Custers sell and agree to convey to Cav- 
anaugh the NW. + and SE. ¢ of See. 32, (thirty-two) township 5 north, of range 31 
east, at the fixed price of fourteen hundred dollars—deeded—in other words, this 
agreement is intended to be a memorandum of terms and price of the land above 
mamed, which Custers hereby agree and bind themselves to deed to Cavanaugh as 
soon as title is obtained. | 

CUSTER & Bro. 


The final proofs of both John and J osiah ‘Custer were made before 
the same notary and on the same day. Cavanaugh paid all the costs 
and fees attending said proofs, and he also furnished the money to pay 
for the land in both cases, when the proofs were submitted to and ap- 
proved by the local officers. Some time prior to the date of making 
proof he negotiated a loan of $500, on the land in question by the 
Oregon and Washington Mortgage and Savings Bank of Portland, 
Oregon, to secure which a mortgage was given by John Custer on the - 
land, October 12, 1882. It is also shown that Cavanaugh was in the 
habit of contracting for the purchase of lands covered by similar claims, 


and then negotiating loans thereon ostensibly for the benefit of the 


claimants, but appropriating the money to his own use. 

On the same day that the final proof was acted upon by the local 
officers, Custer made and executed at Pendleton, Oregon, a deed of con- 
veyance of the land in question to Cavanaugh for the stated consider- 
ation of $2,300. Pendleton is shown to be some fifty miles distant from 
the local office and in a different county, and at that time the mail com- | 
munication between the two places was. by stage. Notice of the accep- 
tance of Custer’s proof on October 19, 1882, was given by the local 


officers through. the mail, and his final receipt and cash entry certificate 


were forwarded to him through the same source, and it is shown that 
oth were mailed at the local office not earlier than the evening of October 


NS Ok : 
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19, 1882. It thus appears that the deed of conveyance from Custer to 
Gavse en was made and executed before the final receipt and certifi- 
cate were received by the former. 


Another memorandum in the handwriting of Cavanaugh is found in 


the evidence, which is signed by the Custer brothers, and is in the 
words and figures following: 


PENDLESON, OREGON, Oct. —, 1882. 


Received from J. H. Cavanaugh payment in full for the following lands deeded 
this day to Cavanaugh, to wit: 
and in full payment of all debts, deeds and demands of every 
kind and character. 


JOSIAH CUSTER, | 
JOHN CTISTER. 


Custer never exercised any acts of ownership over the land after the 
date of his said deed to Cavanaugh. 

Custer himself testifies, that he got from Cavanaugh about $700 
for the land. He swears in his final proof that he was then twenty- 
four years of age, but at the hearing, over two years after his proof 
was made, he swore that he would be twenty-three years old in the fol- 
lowing December. Other witnesses, however, testify that he is a man 
of weak mind and bad memory, and that he was almost entirely under 
the control ot his brother Josiah, who appears also to have been acting 
in the interest of Cavanaugh in referees to both entries. 

On November 24, 1882, Cavanaugh sold and conveyed the land to 
Walker, for the stated consideration of $2000. Walker claims to have 
purchased in good faith without notice of any fraud in the entry. He 
states that he examined the record of the title to the land and found it in 
all respects clear and unincumbered, except by the aforesaid mortgage 
of $500, which he agreed to pay off as a part of the purchase price for 
the land. 

Cavanaugh was not present at the hearing, and does not appear to 
have taken any interest in the controversy. 

I am satisfied on a careful review of all the evidence in the case that 
there was an agreement and contract made by Custer with Cavanaugh, 
prior to making final proof, to convey the tract in question to the latter 
upon receipt of final certificate by the former, and therefore that said 
entry was fraudulently made by him. 

This brings me to the consideration of the question of the jurisdiction 
of the Land Department to cancel said entry under the circumstances 
detailed. 

Section 2262 of the Revised Statutes provides that before any person 
claiming the benefit of the pre-emption law shall be allowed to enter 
lands, he shall make oath, among other things: 

That he has not settled upon and improved such land to sell the same on specula- 


tion, but in good faith to appropriate it to his own exclusive use; and that he has 
not directly, or indirectly, made any agreement or contract, in any way or manner, 
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with any person whatever, by which the title which he might acquire from the gov- 
ernment of the United States, should inure in whole or in part to the benefit of any 
person except himself ; 
and proceeds to denounce the consequences of falsity in this oath as 
follows: | 

And if any person taking such oath swears falsely in the promises, he shall forfeit 
the money which he may have paid for such land, and all right and title to the same; 
and any grant or conveyance which he may have made, except in the hands of bona 
jede purchasers, for a valuable consideration, shall be null and void, except as pro- 
vided in section 2288. 


The foregoing statement of the facts shows that the oath taken by | 


the entryman was false, and that he falls under the penalty which the 
statute declares shall ensue. He made no actual conveyance at that 
time, although he had bargained to convey. Subsequently, he con- 
veyed the land as stated, to a grantee, from whom Walker derives his 
title. Walker alone, of all concerned, stands in a position where he 
may claim to be protected as an innocent purchaser. He purchased the 
title, such as it was, which is evidenced by the receiver’s receipt to the 
pre-emption purchaser. Upon that, and pped his good faith, he claims 
protection. ’ | 
In maintenance of this claim he asserts ‘that the Commissioner of 
the General Land Office, and the Secretary of the Interior are concluded 
by the decision of the register and receiver, implied by their accept- 
ance of the proofs of the entryman and the receipt of bis money and 
issuance of certificate thereupon; as well as that, as an innocent pur- 
chaser, he is entitled to his patent irrespectively of the defects which 
may now be discovered and adjudged in the entryman’s claim to the 
land. It will be found, I think, that unless the former proposition can 
be maintained, the latter fails also; and, therefore, that the maintenance 
of the former is necessary to the establishment of the transferee’s right. 


I. 


The exercise of the jurisdiction questioned has been continuous for 
a half century or more; indeed, if may be said to have begun with the 
public land system; but, as the mode of disposition of the public do- 
main was originally simple, and generally by direct sale, the number of 
cases in which such a jurisdiction was exercised was comparatively few 


in the earlier years of the government. Since the provision of numer-. 


ous other methods for acquiring title to public lands, and the change 
of policy by which direct sales have become few, there has been a great 
- augmentation of the necessity and instances in which the Land Office 
and the Department should interfere. But, notwithstanding the long 
and continued usage, parties still frequently contest the jurisdiction. 
Yet at this time there are many cases reported in the law books, 
upon adjudication by both state and federal courts, in which the point 
is discussed; and, although I have heard two oral discussions of the 
question, I de not think it necessary to review the cases or present 
16184—VOL 8——~18 
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elaborate argument in support of the conclusion arrived at. I think it 
very clear upon the statutes and upon the adjudged cases, that the 
jurisdiction of the land office and the Department stands as well estab- 
lished as the right of almost any tribunal or office of the government 
to the exercise of any funetion which it may possess. 

It appears to be conceded, in all the arguments in favor of a contrary 
view, to which my attention has been drawn, that the jurisdiction 1s 
clear in cases of contest between two or more settlers claiming the same 
tract of land; because section 2273 of the Revised Statutes, following 
the provision in the act of 1841, after laying down generally the rule 
that the first settlement gives the better right, proceeds to add: 


‘And all questions as to the right of pre-emption arising between different settlers 
shall be determined by the register and receiver of the district within which the land 
is sitnated; and appeals frem the decision of district officers, in cases of contest for 
the right of pre-emption, shall be made to the Commissioner of the General Land 
Office, whose decision shall be final, unless appeal therefrom he taken to the Secre- 
tary of the Interior. 


It will be apparent, on brief reflection, that this certainly gives the 
jurisdiction to hear all the inquiries and adjudge all the points which 
may 20 to the validity of au entry, provided only some other settler con- 
tests; because, it is plain that in such a controversy, if one settler 
showed that the other claimant was not entitled at all to the right of 
pre-emption, he, if himself entitled, must clearly prevail, although the 
other might have made the first settlement. The consequence of tbis. 
position, therefore, is that, while the General Land Office and the De- 
partment may exercise this jurisdiction, at the instigation of a claimant, 
it may not be done when the government alone is interested. It would 
therefore follow that the government might be deprived of its lands 
without authority of law whenever the register and receiver saw fit to 
permit it to be done, or committed an error otherwise, without any 
power 10 the bureau or Department to protect the interests of the gov- 
ernment, Then, the land office or Department might prevent the ille- 
gal acquisition of the national title at the instance of some other claim- 
ant, but could not in the interest of law or of the governinent as a pro- 
prietor. This theory is based upon the expressed grant of appeal in 
the case mentioned in section 2273, and because section 2263 reads as 
follows, without providing an appeal: 

Prior to any entries being made under and by virtue of the provisiuns of section 
twenty-two hundred and fifty-nine, procfof the settlement and improvement thereby 
required shall be made to the satisfaction of the register and receiver of the land-district 
in which such lands lie, agreeably to such rules as may be prescribed by the Secretary of the 
Interior ; and all assignments and transfers of the right hereby secured, prior to the 
issuing iof the patent, shall-be null and void. 

This is a mere inference, however, from the use of language probably 
employed with no such purpose; but, at all events, the inference is in- 
consistent with other statutes, to which the phrase “agreeably to such 
rules as may be preseribed by the Secretary of the Interior” clearly re- 
fers. The power to make theserules lies in the grant of authority which 
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comprehends the jurisdiction in question. These statutes are now in- 
corporated with the revision of 1873. 
Section 441 prevides: : 


' The Secretary of the Interior is charged with the supervision of public business re- 
lating’to the following subjects: * * * Second, The public lands, including mines. 


Section 453 provides : 

The Commissioner of the General Land Office shall perform, under the direction of 
the Secretary of the Interior, all executive duties pertaining to the surveying and 
sale of the publie lands of the United States, or tn any wise respecting such public 
lands, and also such as relate to private claims of laud, and the issuing of patents for 
all grants of land under the authority of the government. 

When one considers the nature of the public business relating to 
lands, and the modes of conducting it, as prescribed by the statutes, 
the comprehensive grasp of this authority, and the sufficiency of these 
words as a grant of the full measure necessary become apparent. 

‘The acquisition of the public land through the right of pre-emption is 
but one of many modes; but, as the one involved in this case, attention 
will be limited to it. Tho statutes prescribe many conditions, first, cer- 
tain classes of lands only are subject to the right; secondly, certain 
classes of persons only may exercise the right; thirdly, certain acts 
must be done on the land to acquire the right; and, finally, certain 
proofs, probatory of these points and others, must be made in order to 


enjoy it. It is now clearly established doctrine that the pre-emption ~ 


—elaimant acquires no right to the public land until full compliance with 





é 


and performance of all these conditions and final payment. Frisbie v. | 


Whitney (9 Wall., 187); the Yosemite Valley case (15 Wall., 77). The. 


law provides for the issuance of patents by the President with all the 
machinery of a bureau equipped for the preservation of all information 


concerning the circumstances, condition and disposition of the public... 
lands; the local offices are subordinate agencies for the transaction of 


the business committed to the General Land Office; the Commissioner 
is charged with the performance of ‘all executive duties” relating to 
the subject; and the Secretary with supervision of the entire public 
business concerning the lands; and the register and receiver can act 
only agreeably to the rules prescribed by the Secretary. Under such 
circumstances, is it to be rationally supposed that the law intended to 
leave it to the register and receiver to disregard all the limitations and 
onditions prescribed by statute, or the rules of the Secretary, without 
any right to review their action on the part of the Commissioner, who 
is charged with all executive duties, or the Secretary, who is charged 
with supervision over all? Such a theory makes the subordinate the 
superior, and inverts the order of authority and administration. 


It must be conceded by all, to put a plain case, that if a pre-emption | 


claimant should impose by his false affidavit upon the local officers, the 
United States are entitled to some redress. Is that redress only to be 
had by an action in the courts? If so, from what does the necessity 
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arise? The title is still in the government, and no right to it has been 
acquired. Or, suppose the local officers should be satisfied, so as to ac- 
cept payment and issue a receipt, upon proofs which, upon their face, 
disclose plain non-compliance with law or the regulations; is the Pres- 
ident, by whose patent alone can the title pass, bound to issue that pat- 
ent? Such instances, and one readily multiplies them on reflection, 
demonstrate the legislation of Congress in the creation of bureau and 
Department to be absurd, or that this theory is inadmissible. 

In further manifestation of the legislative will, Congress has, for. many 
years, provided a class of officers, whose duty : under the direction of 
the Commissioner of the General Land Office, to examine cases which 
have been passed by the local officers, with a view to ascertaining 
whether the facts warrant approval of the action of those officers by 
the issuance of a patent. This action has been taken year after year, 
with full knowledge of the claim of jurisdiction ; indeed, in avowed aid 
and support ot the exercise of that jurisdiction. If a doubt contd exist 
of the sufficiency of previous legislation to confer it, this regular course 
of appropriation would itself be sufficient to endow it with all the vigor 
of congressional sanction. 7 

But, aside from the long maintenance of this authority by depart- 
mental assertion, and its long recognition by Congress, the supreme 
court has abundantly adjudged its rightful existence in numerous cases, 
has defined its limits, and itself has acknowledged the duty of obedi-— 
ence to the determinations made inits proper exercise. Few questions 
stand more completely adjudged by that tribunal, almost every effect 
of the power having been in some form considered. So that it is not 
surprising that at last the court has been led to use the following lan- 
guage in Steel v. Smelting Co. (106 U.5S., 450): At 

We have so often had occasion to speak of the Land Department, the object of its 
creation, and the powers it possesses in the alienation by patent of portions of the 
public lands, that it creates au uupleasant surprise tofind that counsel, in discussing 
the effect to be given to the action of that department, vverlook our decisions on the 
subject. That department, as we have repeatedly said, was established to supervise 
the various proceedings whereby a conveyance of the title from the United States to 
portions of the public domain is obtained, and to see that the requirements of differ_ 
ent acts of Congress are fully complied with. Necessarily, therefore, it must cousider 
and pass upon the qualifications of the applicant, the acts he has performed to secure 
the title, tlhe nature of the land, and whether it is of the class which is open to sale. 
Its judgment upon these matters is that of a special tribunal, and is unassailable ex- 


cept by direct proceedings for its annulment or limitation. Such has been the uni- 
form language of this court in repeated decisions. 


And see, Harkness e¢ wx v. Underhill (1 Black, 316); Johnson v. Tows- 
ley (13 Wall., 87); Shepley v. Cowan (91 U.S., 340); U.S. vo. Schurz 
(102 U. 8., 401); Lee v. Johnson (116 U.S., 438). 

The extent and quality of this power have been as clearly recognized 
as its existence has been established. ‘The decision of the Department 
upon a,.question of fact is final and conclusive upon the courts. In 
Shepley against Cowan, supra, in which one party sought to maintain 
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his claim by showing the falsity of the proofs presented in support of 
the pre-emption right which the Departmeut had adjudged in the other’s | 
favor, the court said, speaking.of the action of the General Land Ojfice: 


There is no evidence of any fraud or imposition practiced upon them, or that they 
erred in the construction of any law applicable to the case. It is only contended that 
they erred in their deductions from the proofs presented; and for errors of that kind, 
where the parties interested had notice of the proceedings before the land depart- 
ment, and were permitted to contest the same, as in the present case, the courts can 
furnish no remedy. The officers of the land department are specially designated by 
law to receive, consider, and pass upon proofs presented with respect to settlements 
upon the public lands, with a view to secure rights of pre-emption. If they err in the 
construction of the law applicable to any case, or if fraud is practiced upon them, or 
if they themselves are chargeable with fraudulent practices, their rulings may be 
reviewed and annulled by the courts when a controversy arises between private par- 
ties founded upon their decisions; but, for mere errors of judgment upon the weight 
of evidence in a contested case before them, the only remedy is by appeal from one officer 
to another of the department, aud perhaps, under special circumstances, to the President, 
(91 U.S., 340). 


And see also, Johnson v. Towsley (supra); Quinby v. Conlan (104 U. 
S., 420}; Vance v. Burbank (101 U.S., 514); Simmons v. Wagner (101 
U.S., 260); U.S. v. Minor (114 U.S., 243); Baldwin v. Stark (107 U. 
~§., 463); Lee v. Johnson (supra). | 
- And in further acknowledgment of the conclusive power of the land 
department, it has been determined that no writ of mandamus will lie 
nor injunction go to interfere with the exercise of that judgment which 
the law reposes in the Secretary or the Commissioner, while the matter 
is properly before either for action. Gaines v. Thompson (7 Wall., 347) ; 

Secretary v. MeGarrahan (9 Wall., 298). | 
Nor will the courts assume to exercise any jurisdiction upon a case 
depending in the land office or the Department. Marquis v. Frisby, 
LOL U.8., 473. | 

And finally, the court has deterniined that the term of this jurisdic- 
tion expires with the issuance ofa patent. Moore v. Robbins (96 U.S., 
530); U.S. v. Schurz (102 U.8., 378). 

Nothing further can be desired in the way of judicial determination 
in favor of this jurisdiction. But in many cases by the state courts, it 
has been upheld. . In an able opinion by Chief-Justice Tripp, of Dakota, 
in United States v. Dudley, published in 1887, these cases have been 
collated and reviewed. Reference to that opinion will amply satisfy 
the inquirer. An opinion to the contrary by Deady, J., in Smith w. 


Ewing (23 Federal Reporter, 741), may be left to its contest with this: - ane 
weight of authority and to the clear perception of its force in another... 


case by that same judge, reported as Aiken v. Ferry (6 Sawyer, 79). 
II. 


-. The clear establishment of the jurisdiction of the Department, and of 
the several propositions above set forth, leads to the easy disposition of the 
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second point. These cases show that the pre-emption purchaser takes 
by his final proofs and payment, aud his certificate of purchase, only a 
right to a patent for the public lands in case the facts shall be found by 
the General Land Office and the Interior Department upon appeal to 
warrant the issuauce of it. Whatever claim to patent he possesses by 
virtue of his payment and certificate is dependent upon the further ac- 
tion of the Department and its future finding of the existence of the 
conditions, and his compliance in fact with the prerequisites, prescribed 
by law to the rightful acquisition of the public land he claims. This 
being so, it is plain that the purchaser can acquire from the entryman 
no greater estate or right than the entryman possesses. The purchaser 
is chargeable with knowledge of the law, which includes knowledge of 
this law; and is chargeable with knowledge of the state of the title 
which he buys, in so far, at least, as that the legal title remains in the 
United States, subject to the necessary inquiry, and determination by 
the land office and Department upon which a patent may issue. He is 
not then an “innocent purchaser,” so far as there may exist reasons why 
that patent should not issue. He buys subject to the risk of the con- 
sequences of the inquiry depending in the Department. He buys a title 
sub judice. At the most, it is but an equitable title, the legal title be- 
ing in the government. It is a familiar rule that the purchaser of an 
equitable title takes and holds it subject to all equities upon it in the 
hands of his vendor, and has no better standing than he. Boones v. 
Chiles (10 Peters, 177); Root v. Shields (L Woolworth, 340). 

It is argued, however, that this is inconsistent with the theory that 
the land so held is liable to taxation, as the supreme court has deter- 
mined. But the same court has made this. point plain also. It is the 
equitable title only which is taxable; and in case of a sale for taxes, the 
tax deed transfers only the right which the holder of the equitable title 
possessed, subject to all the equities in favor of the government, which 
existed against that holder. The tax deed, like the vendor’s voluntary 
deed, operates to transfer only the vendor’s equitable title. Carroll 2. 
Safford (3 Howard, 441). | 

This case was referred to and its rulings affirmed in Witherspoon v. 
Duncan (4 Wall.,) where, after certificate had been issued by the local 
land officers, and before patent, the land was sold for taxes under the 
laws of Arkansas. The court, on page 220, say, after the certificate of 
entry was given, it was the duty of the entryman to see that the taxes 
were paid. ‘ It is true,” continued the court, 
that the entry might be set aside at Washington; but this condition attaches to all 
entries of the public lands. 

They took upon themselves the risk of confirmation, and periled their title when 
they suffered the lands to be sold for non-payment of taxes. It does not appear from 
the record why the patent was so long delayed; but the claim was finally approved 
on the original proofs, and the patent, when issued, related back to the original entry. 
The lands were, therefore, under the laws of the State, properly chargeable with taxes 
from the date of the first entry, in 1830, 
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These adjudications, so strongly supporting the plain reason of the mat- 
ter, leave me in no doubt of the duty of the Department to cancel any 
entry which has been made contrary to law, or of lands not subject to 
such entry, or by a. person not qualified to make such entry, or where 
compliance with the legal prerequisites to such entry did not take place, | 
or where by false proofs a seeming comphance was fraudulently estab- 
lished. 

Peamnen tery these views, your decision is hereby affirmed. 


a roth dt A PRACTICE ACT OF JULY 28, 1866-STATUTE. 
ae jo x TAYLOR v. YATES ET AL. | 


In a case involving the rights of several parties, the General Land Office should pass 
on the claims of each, so that upon appeal to the se a the whole matter 
may be finally determined. 

The seventh section of the act of July 23, 1868, does not site a right of purchase 
upon one who has bought a mere undivided interest ina Mexican grant without. 
designation by particular description of the land so purchased. 

‘The uniform coustruction of a statute should not be disturbed unless it is shown to 
be clearly wrong. 


Secretary Vilas to Commissioner Stockslager, March 1, 1889. 





I have considered the appeal of Mrs. Aun Taylor from the decision‘ 
of your office, dated March 28, 1887, rejecting her application to pur- 
chase the 8. 4 of the SW. { of Sec.’3, S. 4 of the SE. 4 of Sec. 4, the E. 

goof the NE. tand the E. $ of the SE. 4 of Sec. 9, W. $ and the W. 4 
of the NE. 4 and W.4of the SE. 4 of Sec. 10, T.18., RB. 3 W., M. D. 
M., San Francisco, California. 

The record shows that said application was filed February 14, 1884, 
under the provisions of the seventh section of the act of Congress 
approved July 23, 1866 (14 Stat., 218). 

The land oping for under said act was in part included in the home- 
stead and pre-emption ‘claims of R. J. Yates, Mrs. M. Winslow, 8S. C. 
Dean, W.M. Rutherford, J.T. Yan Duyn, George W. Reinhart, W. L. 
Yates, Antonio Joaquin, J. S. Avela, Salvador Altamarino, M. S. 
Davila, Pedro David and Moses Hopkins. A hearing was ordered, and, 
by stipulation of all parties, the cases were consolidated, and testimony 
was submitted by the parties in interest. The hearing was commenced 
before the local officers on May 2, and concluded on November 14, 
1884. . 

Upon the evidence submitted the local officers found that on July 1 
1855, James Taylor, the husband of the applicant, bought the nent: 
title aid interest of one Vatlean in the Castro sobrante grant, “to the 
amount of the 4th of one-twentieth of said grant. less 320 acres,” and 
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paid therefor a valuable consideration; that said Taylor, in 1864, moved 
on to the tract now claimed by his wife; that the testimony of Mrs. 
Taylor and her daughter shows that when the purchase was made by 
her husband the land was inclosed by brush fences and natural bound- 
aries on the lines as now claimed by Mrs. Taylor; that immediately 
after his purchase, Taylor commenced to build more substantial fences, 
and continued so to do for about four years, until the whole tract was 
inclosed with fences, except where the same were unnecessary, on ac- 
count of the brush, bluffs and deep ravines; that the preponderance 
of the testimony shows that the fences were not completed until 1871 or 
1872; that on September 23, 1880, James Taylor conveyed the land to 
his wife, and both resided upon the land from 1864 until about October, 
1882, when Ann Taylor leased the land. to William L. Yates and re-_ 
moved to another county. 

The local officers rejected the application of Mrs. Taylor to purchase 
under said act, for the reason that her husband did not buy any par- 
ticular tract of land, only an undivided interest in the grant. After 
rejecting Mrs. Taylor’s application to purchase, the local officers pro- 
ceeded to adjudicate the several conflicting settlement claims. From 
the decision of the local officers appeals were taken by Mrs. Taylor and 
seven of the other claimants. 

On March 28, 1887, your office sesuined the case, and condoned a 
decision affirming the een of the loeal officers in rejecting the appli- 
vation of Mrs. Taylor to purchase under the seventh section of said act. 
Your office decision, however, states that 

As the claims representeil under the homestead and pre-emption laws are all de- 
pendent to a greater or Jess extent upon the validity of Mrs. Taylor’s claim under the 
act of July 23, 1866, it is deemed advisable to act at present upon her claim, and 
upon its final determination to take up the other claims for solution. 

Such practice is not to be commended. Having found that Mrs. 
Taylor was not entitled to purchase under said act, a decision should 
have been rendered by your office upon the rights of the other claim- 
ants, So that, upon appeal, a final determination of the whole matter. 
could be made by the Department. 

The record is volutninous, containing more than fifteen hundred 
pages, and as it pow stands presents the anomaly of a case pending in 
this Department, upon the appeal of one of the parties in interest, 
while there are a half dozen or more appeals in the same case pending 
in your office undecided. 

The seventh section of said act provides : 

That where persons, in good faith and for a valuable consideration, have purchased 
Jands of Mexican grantees or assigns, which grants have subsequently been rejected, 
or where the Jands so purchased have been excluded from the final survey of any 
Mexican grant, and have nsed, improved, and continued in the actual possession of 


the same, as according to the lines of their original purchase, and where no valid ad- 
verse right or title (except of the United States) exists, such purchasers may pur- 
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chase the same, after baving such lands surveyed under existing laws, at the mini-- 

mum price established by law, upon first making proof of the facts as required in 

this section, under regulations to oe Brees by the Commissioner of the Generat. 
Land office. 


The construction of said section by this Department has uniformly 
been to the effect, that it does not confer a right of purchase upon one- 
who has bought a mere undivided interest in a Mexican grant, without 
designating by particular description the land purchased. Hyatt v. 
Smith (L. & R., Vol. 14, p. 525); Aurrecochea v. Sinclair e¢ al. (L. & RB... 
Vol. 18, p. 120). In the case of Stevens v. Owens e¢ al. (3 L. D., 401), 
Mr. Secretary Teller said: 

Iam satisfied that these conveyances are sufficient to support a claim under the act 
of 1866, even if the doctrine heretofore held by the Department respecting the disa- 
bility of a co-tenant to make purchase io his individual name. in any case, for any 
purpose, be adhered to, on which point I express no opinion. The deeds by specific 
boundary, descriptive of parcels of land with covenants of warranty, aud accompa- 
nied with absolute and sole possession, are competent in my judgment to enable the- 
claimant to come before the Department aud complete the title under the act, leaving 
questions respecting the interest acquired, which may possibly arise in the future: 
under the possessory laws of the State, to be settled by the judicial tribuuals. 

In the case of Welch v. Molino eé al. (7 L. D., 210), the Department 
held that the right of purchase under the seventh section of said act- 
is assignable, and, in the absence of any adverse claim, a party has the 
right of purchase who has bought a tract of land and entered into pos- 
session thereof, alter the survey of the grant excluding said land there-. 
from. Inthe last named case, the decision states that the purchase was 
made from the assignees of the Mexican grantees by metes and bounds. 

The deed to James Taylor does not purport to convey any particular: 
tract of land, only the “interest of the said party of the first part, in or 
to that certain portionor tract of land situated iu the counties of Contra 
Costa and Alameda, known as the Castro sobrante, which was granted 
by the Mexican government in the year 18t1, to Juan J ose Castro and 
Vietor Castro, bounded on the west ara of’ San Pablo and San. 
_ Antonio, and on the east and north by the Ranchos known as the Mo- 
raga, Vallencio and Pinole Ranchos, meaning to convey three-fourths. 
of one-twentieth of said rancho, less three hundred and twenty acres,” 
and the deed from Taylor to his wife conveys to his wife his interest in- 

said rancho by the same description. 

The uniform construciion of said section ought not to be disturbed, 
unless it is shown to be clearly wrong. United States v. Graham (110: 
U. S., 219); Brown v. United States (113 U. S., 568); 2 Op. Atty. Gen., 
553; 10 Op. Atty. Gen., 52; Thomas B. Hartzell (5 L. D., 124); Heirs of” 
Isham Floyd (2bid.), 531. | 

The decision of your office rejecting the application of mare Taylor i 1S. 
affirmed. 3 

















28? DECISIONS RELATING TO THE PUBLIC LANDS. 


SUCCESSFUL CONTESTANT—PRIVATE ENTRY. 
ALFRED G. PERKINS. 


‘The preferred riglit of a successful contestant does not entitle him to make a private 
cash entry of iand not subject thereto. 


Secretary Vilas to Commissioner Stockslager, March 1, 1889. 


December 6, 1880, Patrick Feeley made homestead entry on the 8. $ 
of NW. 4 and E.4 of SW. 4, Sec. 24, T. 40, R. 21, Taylor’s Falls dis- 
trict, Minnesota. The appellant, Alfred G. Perkins, duly contested 
said entry, on the ground of abandonment and procured the cancella- 
tion thereof, October 25, 1887, and on December 2, of that year, he ap- 
plied to make private cash entry on a part of said land, to wit, the 8. 4 
of NW. 4 of said section 24. The local officers denied the application, 
on the ground, “that the land sought to be purchased is (was) em- 
braced in the former homestead entry of Patrick Feeley, which 
«oe + « « Was canceled .. . . . October 25, 1887, as the result 
-of the contest of said entry by the applicant. The homestead entry took 
the land out of the market and it can nof be entered at private sale un- 
til it is restored to market.” On appeal, your office affirmed the action 
of the local officers by decision of January 31, 1888, from which the 
‘present appeal is taken to this Department. _ 

It is true, that under the second section of the act of May 14, 13880, 
the appellant by virtue of his successful contest of the entry of Feeley 
acquired a preferred right of entry, but the entry thereunder must be 
such as the land is subject to. Under the ninth regulations of the cir- 
cular of January 1, 1836, land although once offered (as in the present 
ease) and subsequently temporarily withheld from private sale, is not 
subject to private sale again until after the notice prescribed by said 
regulations. 13 Ops., 274; 8. N. Putnam (4 C. L. O., 146). 

The decision of your office is affirmed. 


RAILROAD GRANT—INDEMNITY WITHDRAWAL, 

WEIR v. SOUTHERN PaciFic R. R. Co. 

An nnauthorized indemnity withdrawal is no bar to a homestead application, and such 
application will defeat a subsequent selection for the beuefit of the railroad com- 
pany. 

Land within the primary limits of the subsisting grant to the Atlantic and Pacific 
Railroad Compauy, when the map of designated route was filed on behalf of the 
Southern Pacific, is excepted from the grant to the latter company. 


Secretary Vilas to Commissioner Stockslager, March 1, 1889. 


I have before me the appeal of the Southern Pacific Railroad Com- 
pany from your decision of November 19, 1887, holding for allowance 
John A. Weir’s application to make desert-land entry for section 7, T. 3 
N., R.5 W., 5. B. M., Los Angeles district, California. 
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- The north half of said section 7, is within the recently restored in- 
demnity limits of the grant of March 3, 1871, to the Southern Pacific 
Company (16 Stat., 573). On the supposition that this north half had 
not been selected by the company, your said decision held that it was 


subject to entry. In point of fact, however, a selection was made Oc- — 


tober 5, 1887, (four days before the notice of restoration became effect- 


ive at the Los Angeles district) though such selection had not been 


noted in your office at the date of your decision. But under this grant 
the indemnity withdrawal was unauthorized and of no effect (Simon 
Leger, 7 L. D., 457), and Weir’s application to make entry was made 
May 17, 1887, nears five months before the company’s selection. The 
latter, therefore not being protected by a valid withdrawal, cannot pre- 
vail to defeat the application to enter, which preceded itintime. Upon 
this ground I approve your conclusion as to said north half. 


‘The south half of said section is within the twenty mile (primary) 


limits of said grant (already mentioned) and also within the primary 


limits of the prior grant to the Atlantic and Pacific Ratlroad Com-  ~ 


pany, which was forfeited by act of July 6, 1886. Said grant having 
been within the limits of the then subsisting grant to the Atlantic and 


Pacific Railroad Company, at the date when the Southern Pacific Rail- | ~ — 
road Company’s map of designated route was filed (April 8, 1871), was 
excepted from the grant to the latter company.” See ease of Southern. 
Pacific R. R. Co. (6 L. D., 816). As to this (southern) half of section 7, — 
accordingly, you correctly hold that Weir’s proposed entry may be al- | 


lowed. 
* Your said decision is affirmed accordingly. 


‘PROCEEDINGS ON REPORT OF SPECIAL AGENT—TRANSFERER. 
DAVID Y. BRADFORD.* 


The right of a transferee to be heard in defense of the entry is recognized, where the 
entry is canceled on the report of a special agent without notice to the trans- 
feree; and such right will not be defeated by the fact that the transfer was not 
of pecord: 


Hirst Assistant Secretary Muldrow to Commissioner Stockslager, December 


Dd, 1888. 


I have considered the appeal of the Maryland Land and Cattle Com- — . 
pany, as transferee, from your office decision dated July 26, 1887, reject-- 


ing its application for a hearing in the case of pre-emption cash entry 


2872, for the W.48.W. 4,8. E. 4S. W. 4 and8S. W.45. E. 4, Sec. | 
,T.158., R. 56 W., Pueblo land district, Colorado, made August 18, 


1383, by David ia Bradford. 
* Not reported in. Yol. 7. 
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The record shows that said Bradford filed declaratory statement for 
said described tract June 6, 1883, alleging settlement December 20, 
1882. | | 

On August 4, 1883, in accordance with published notice, be made final 
proof and payment before the register at Pueblo, which was approved, 
and final cash certificate issued thereon to him August 18, same year. 

Bradford’s final proof shows he was thirty-nine years of age, and a 
naturalized citizen of the United States; he was unmarried; he had 
never made a pre-emption filing or entry for land other than the tract 
in dispute. That he made actual settlement on this tract about Decem- 
_ber 10, 1882, by commencing to build a house and established actual 
residenee on the land about December 15, same year, which was con- 
tinuous. That the land was unfit for cultivation on account of the ab- 
sence of water, but he used the tract for grazing exclusively. His im- 
provements consisted of a frame dwelling house one story high, valued 
at $100. 

On December 14, 1885, Special Agent KR. G. Dill reported that he 
visited the tract, found it to be agricultural land, but would not produce 
crops without artificial irrigation. He also reported that the land was © 
not enclosed; that there was no timber on the tract; that. he found a 
frame cabin there about twelve by fourteen feet in size, but no other 
improvements or evidence of cultivation. He could not ascertain who 
built the cabin, or whether the entryman was in the employ of any- one 
or not; that “no transfer is on record on the books of Bent County, 
Colorado. . . . . J am unprepared to ‘say that a fraud was com- 
mitted. . . . . No legal proceedings have been instituted, but 
recommend that the entry be held for cancellation.” 
~~. On June 27, 1886, your office held the entry for cancellation and on 

February 2, 1887, the entry was finally canceled upon the report of said 
_ special agent. | 

On April 12, 1887, The Maryland Land and Cattle Company, by its 
attorney, I, M. Heaton, esq., filed an application to re-open the case in 
order to prove Bradford’s good faith and compliance with the law, and 
that the said company is a bona fide purchaser and owner of the tract 
in dispute, and in support of said application the following affidavit was 
also filed at the same time, viz: 


STATE OF MARYLAND, Baltimore City, 


I hereby certify that upon this first day of April in the year one thousand eight 
hundred and eighty-seven, before me the subscriber, the elerk of the superior court 
of Baltimore city, Maryland, personally appeared Bernard Gilpin, Jr., the president 
of The Maryland Land and Cattle Company, and made oath on the Holy Evangelists. 
of Almighty God, that in or about the month of March, 1886, the said The Maryland 
Land and Cattle Company purchased from J. F. Seldomridge, who has duly executed 
a good and sufficient deed urto said company, of the land covered by David Y. Brad- 
ford’s Pueblo, Colorado, cash entry No. 2872. . . . And another oath that said 
David Y. Bradford previously sold and conveyed the same by deed duly executed unto 
the said J. F. Seldomridge. And that The Maryland Land and Cattle Company has 
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‘been at no time officially notified of any action looking toward the cancellation of . 
Bradford’s entry as aforesaid, and especially ask that a hearing be ordered, in order 
that said cancellation be set aside. And I also certify that the said Bernard Gilpin, 
Jr., is personally known to me, and that he is the president of The Maryland Land 
and Cattle Company of the State of Colorado. | 

(Signed) BERNARD GILPIN, JR., 
President of The Maryland Land and Cattle Company. 


Sworn to and pu Drer ed before me this Ist day of April, A. D., 1887. 
JAuns BOND, . 
’ Clerk of Superior Court of Baltimore City. 


On July 26, 1887, your office decided that 


Neither Seldomridge nor The Maryland Land and Cattle Company were parties to 
the record and no transfers had been entered in the county records at the date of the 
special agent’s examination, and while transferees, when known, are accorded the 
right to be heard to sustain the validity of the entry, the provisions made in the Rules 
‘of Practice whereby they may become parties to the record and thus insured timely’ 
notice, it is incumbent upon them to take advantage of such provisions and make 
their claims known, 
and declined to re-open the case or order a hearing. 

On September 23, 1887, The Maryland Land and Cattle Company ap- 
pealed from said fecision. 

Upon review of the final proof in this case I am convinced that the 
same is not sufficient to show a compliance with the requirements of the © 
pre-emption law. But as the local officers accepted the same, and in © 

_ view of the allegations made on behalf of the appellant, which is a fair 
compliance with Rule 102-of the Rules of Practice,.a hearing may be 
had in the premises for the purpose of ascertaining whether Bradford 
in fact complied with the law in good faith. Itis suggested that a spe- 
cial agent of the government should bein attendance at such hearing. 

Your decision is modified accordingly. 








COMMUTATION PROOF—RESIDENCE. 


SYDNEY -I*, THOMPSON. 


Six months of occasional or periodic visits, or even continuous presence on the land, oe 
not with the view of making it a permanent home, to the excluston of one else- on 
where, but merely for the purpose of carrying out the letterof the departmental .  _..: 
rule requiring six months residence, and with the intent to discontinue inhabit- 
ancy at the end of that period, is not, in any proper sense a compliance with said 
rule. 


| First Assistant Secretary Muldrow to Conmissioner Stockslager, February 
23, 1889. 


I have considered the appeal of Sydney F. Thompson from the de-_ -’ 
cision of your office of December 13, 1887, involving his commutation | 
cash entry, No. 925, on Lots 1 and 2 and the N. 3.of SW. 4, Sec. 13, T. 
154 N., R. 64 W., Devil’s Lake district, Dakota Territory. By said de- 


t 
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cision, your office rejects Thompson’s proofs, suspends his cash entry 
and allows him “ to submit new proof when he can show full compliance 
with the law.” 

The ground of the decision of your office is, that the proof is defective 
as toresidence. Tor a statement of the material facts disclosed by the 
record, reference is made to your said oftice decision. In addition to 
the facts set forth in said decision, I note that it appears from the affi- 
davits of claimant and his witnesses, that, as soon as he had made 
proof and immediately on the expiration of the six months during which 
he visited the land, he discontinued those visits and makes no claim of 
subsequent residence thereon, though he continued the cultivation — 
thereof. This circumstance, in connection with the other facts of the 
case, tends strongly to show, that the claimant’s visits to the land were 
merely for the purpose of complying with the letter of the departmental 
rule requiring six months residence in such cases, and that he origin- 
ally intended to cease visiting the land at the expiration of said six 
months. The requirement of the departmental rule is six months resi- 
dence, and to constitute residence, the intent must concur with the act. 
Six months occasional or periodic visits, or even continuous presence 
on a claim, not with the view of making it a permanent home to the 
exclusion of one elsewhere, but merely for the purpose of carrying out 
the letter of the departmental rule, and with the intent to discontinue 
inhabitancy at the expiration of said period, is not, in any proper sense, 
a compliance with said rule. To hold otherwise, would be to defeat 
the object of the rule, which is the requirement of evidence of good 
faith. 

As, however, the claimant may have acted under the honest belief 
that he was complying with the law, and no adverse claim having in- 
tervened, the case is one between the government and the citizen, the 
decision of your office is affirmed. The new or supplemental proof, 
however, must be submitted during the lifetime of the entry. 





HOMESTEAD ENTRY~ HEIR—MARRIED WOMAN. 
PRESTINA B. HOWARD. 


Since the passage of the act of May 14, 1880, the right given the widow, heirs, or dev- 
isee of a deceased honiesteader by section 2291, R.S., to fulfill the law, make 
proof, and receive patent, inures to them as well whieh ay homestead right rests 
on settlement under said act, as when founded on formal application to enter. 

While a married woman is nof authorized to initiate or make a homestead entry in 
her own right, she may, as the heir of a1 deceased homesteader, make arpioaton, 
submit proof, and receive patent. 


First Assistant Secretary Muldrow to Commissioner Stockslager, February 
23, 1889. | : 


I have considered the appeal of Prestina B. Howard from the decision 
of your office of January 7, 1838, affirming the action of the local offi- 
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cers in rejecting her application to make homestead entry on the SW. 
4 of Sec. 33, T. 32 S., R. 63 W., Pueblo district, Colorado. 

~ On November 23, 1886, the appellant first presented to the local offi- 

cers her sailigation to enter said land under the homestead law, which 
was rejected by them on the ground that the land was embraced iu the 
“ derivative claim of Thos. Leitensdorfer under the Vigil and St. Vrain 
Grant.” On appeal, your office reversed the action of the local officers, 
holding that the appellant was protected by the act of February 25, 
1869 (15 Stat., 440), which provides for the adjustment of the claims of 

certain actual settlers at the date of the act, “falling within the limits 

‘of the located claims of Vigil and St. Vrain.” Thereupon appellant 
duly renewed her application, which was rejected the second time by 
the local officers, because it appeared that she was a married woman. 
Your office sustained this action of the local officers, by said decision of 
January 7, 1888, from which the present appeal is taken. 

The appellant, it appears, is the daughter of Jose Benivetes, who 
settled and made valuable improvements on the land in 1859, moved 
his family thereon in May, 1860, and made it his home for a pried of 

over twenty years, until his death, June 21, 188]. Theappellant went 
upon the land with her father and lived en with him during his life 
and has resided there continuously since his death. Her mother died 
before her father, and appellant was left in possession of the land and. — 
improvements as sole heir of her father. At the date of her father’s | 
death She was a single woman twenty-one years of age, and the head of a 
family, consisting of two children by a former husband, James H. Gray, ° 
and she remained single and the head of a family until September, 1882, 
when’ she married her present husband, Thomas Howard. The im- 
provements consist of a comfortable dwelling, outhouse, fences, ditches, 
garden and cultivated fields, and are valued at from $3000 to $5000. 
At the time her father moved upon the land, there was no other settle- 
ment within ninety miles, and that he occupied the land as a home in | 
good faith to the exclusion of one elsewhere, and went upon and heldit © 
for that and no other purpose, can not be doubted. The land was not -:.- 
surveyed until the latter part of 1869, about ten years after her father 
settled thereon, and appellant, in an affidavit filed by her, states as s 
the cause of his not entering the land, “that at no time from May, 1860, 
to his death, June 21, 1881,” was the Jand “ open to entry ” under the 
homestead or preemption laws, *“‘ by reason of the unsettled condition 
of a sapposed valid (Mexican) land grant, covering the lands, made to 
Vigil and St. Vrain, and further known as the derivative claim of — 
Thomas Leitendorfer.” She further sets forth in said affidavit “that 
said Leitendorfer’s claim prevented” her (appellant) “from entering 
said land as a homestead, until the” original * filing of her application,” 
which, as above stated, was rejected by the local officers, November 23, 
1886, because of said Leitendorfer’s claim. 

It appears, that there is no subsisting adverse claim which attached 
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prior to the appellant's application and no claim has since arisen, except 
the pre-emption filling of one Adam Forbes, offered September 28, 1887, 
which can in no way affect the validity of appellant’s claim. 

See. 3 of the act of May 14, 1880, (21 Stat., 140,) provides: 

That any settler who has settled, or who shall hereafter settle, on any of the public 
lands of the United States, whether surveyed or unsurveyed, with the intentiou of 
claiming the same noder the homestead law, shall be allowed the same time to file 
his homestead application and perfect his original entry in the United States Land 
‘Office as is now allowed to settlers under the pre-emption laws to put their claims on 
record, and his right shall relate back to the date of settlement, the same as if he 
settled under the pre-emption laws. 

That Benivetes settled upon the land with the intention of claiming 
the same under the homestead laws, is clear from his long continued 
occupancy aud improvement of it as a home and appears inferentially 
from that part of the affidavit of appellant, quoted above, giving the - 
cause of his delay in making entry under that law. The limitation in 
the statute as to time of filing application is intended for the protection 
of the settler against intervening adverse claims, and as there are none 
in this case and the good faith, both of Benivetes and appellant, is ap- 
parent, the delay in making application, even if not sufficiently excnsed 
by the matters set forth in appellant’s affidavit, will not be held to de- 


feat the right of entry acquired under the statute by Benivetes’s settle- 
ment. = 


Under the homestead act of May 20, 1862 (Rev. Stat., Sec. 2289 e¢ 
seq.), ‘no right could be initiated or acquired except by entry,” and, 
therefore, “‘ no right could inure to the widow, heirs, or devisees under” 
Sec. 2291 of the Revised Statutes, “ by virtue of settlement of their de- 
eedent upon the public land without entry. The act of May 14, 1880 
changed the homestead law in this important feature, by providing that 
a homestead. claim to land could be initiated by settlement.” Tobias 
Beckner (6 L. D., 134). 

The act of May 14, 1880, and section 2291 of the Revised Statutes are 
parts of one general system of laws, they relate to the same subject- 
matter, and are to be construed in pari materia. Accordingly, it is 
held by this Department, that since the act of May 14, 1880, the rights 
given the widow, heirs or devisees of a deceased entryman, by section 
2291 of the Revised Statutes, to fulfill the law, make proof and receive 
patent, inure to them, as well when the entry is initiated by settlement 
under said aet, as when it is initiated by regular application to enter. 
(Tobias Beckner, supra.) It is said, The broad underlying principle 
that controls the question is, that when a person initiates any right In 
compliance with and by authority of the public land laws, and dies be- 
fore completing or perfecting that right, it will not escheat and revert 
to the government, but inure to those on whom the law and natural 
justice cast a man’s property and the fruits of his labor after death. 
(Tobias Beckner, supra.) ; 

It is well settled, that a married woman is not authorized by Sec. 
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2289 of the Revised Statutes to make or institute homestead entry ; but 
[am of the opinion, that as heir the appellant may make application 
and proof and receive patent on the entry of her-father, initiated by his 
settlement on the land. The only qualification prescribed by Sec. 2291 
in cases of widows, heirs or devises, seeking to exercise rights thereun- 


der, is, that they be “ citizens of the United States” at the time patent | 


is issued. Marriage of a female heir is not expressly made a disquali- 
fication under said Sec. 2291, and Sec, 2289 can not be held by implica- 
tion to deprive of the right of inheritance one “on whom the law and 
natural justice cast a man’s property and the fruits of his labor after 
death.” In the case of Dungan v. Griffen’s Heirs, the latter had home- 


stead claims of their own and hence were disqualified under Sec. 2289 — 


from making further homestead entry, but it was held by this Depart- 


ment, that while “the homestead law only allows one claim to any in- 


dividual, yet it does not prevent such person from inheriting the incho- 
ate right of another, or receiving the same in a representative capacity.” 
(C. LL. ., 254). — 

The application of appellant as it now stands, not being in her capac- 
ity aS Leir, was properly rejected by your office. She may, however, 
and should, under the facts disclosed by the record, be allowed an op. 
portunity to amend her application in the particular indicated. You 
are, therefore, instructed to direct the local officers to allow her sixty 
days after due notice hereof in which to make said amendment. After 
which, on her making proof as required by law in such cases, the entry 


will be passed to patent in her name as heir of said Benivetes. The dle- . 


cision of your office is modified accordingly. 


_ HOMESTEAD EN TRY—NATURALIZATION. 
- BARTL v. WEST. | 


Under the homestead law, the right of entry is given to a citizen of the United States, 
or one ‘* who has filed his declaration of intention to become such, as required by 
the naturalization laws.” 

A declaration of intention to become a citizen filed by the father, inures under sec- 

‘tion 2168, R. 8., to the benefit of his minor son, if the father dies prior to becom- 
ing a citizen. 


Secretary Vilas to Commissioner Stockslager, February 25, 1889. 


‘The case of Xaver Bartl v. John West involves the NH. 4 of the NE. 4, 
Sec. 7, and the NW. 4 of the NW. 4, Sec. 8, T. 34 N., RB. 5 E., Olympia 
land district, Washington Territory, and is brought here on appeal by 


West from the decision of your office, dated July 16, 1886, affirming that 


of the local office, and holding for cancellation his pre-emption cash 
entry, to the extent that the land in dispute is covered by it. 
I find from an examination of the-record, that the facts stated by you 


in your said office decision, to which reference is made. are snbstan- 
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tially correct, and fully sustain the conclusion that Bart] has the better 
right to the tracts in question. 

A fact not stated by you is shown by the record, however, namely, 
that when Bart] filed his application to make homestead entry for the 
land of which the two forties in contest form a part, he accompanied 
the same with his declaration to become a citizen of the United States. 

Based upon this fact, the point is made here, for the first time, that, 
inasmuch as Bartl, being foreign born, did not file his declaration of 
intention to become a citizen of the United States before the date of his 
entry, his prior settlement on the land in dispute can not avail him as 
against the claim of West; but in answer to this it is claimed and not 
denied that Bart] came to this country with his father, prior to 1856, 
when but eight or nine years old, and has resided in the United States 
ever since; that on the 28th day of April, 1856, his father made his 
declaration, in due form, before the clerk of the circuit court of Jeffer- 
son county, Wisconsin, to become a citizen of the United States, and 
died before completing his naturalization. 

Section £168 of the Revised Statutes of the United States provides 
that: 


When any alien, who has complied with the first condition specified in section 
twenty-one hundred and sixty-five, dies before he is actuaily naturalized, the widow 
and the children of such alien shall be considered as citizens of the United States, 
and shall be entitled to all rights and privileges as such, upon taking the oaths pre- 
scribed by law. : rs 

The first condition of Sec. 2165, referred to above, is the usual declara- 
tion of intention, required of aliens who desire to become citizens of 
the United States. This condition was complied with by Bartl’s father, 
as Shown, and he died before becoming actually naturalized. By oper- 
ation of the statute just quoted, the declaration of the father to become 
a citizen of the United States inured, upon his decease, to the benefit 
of the minor son, Xaver Bartl, and the latter thereby became entitled 
to all the rights, by virtue of said declaration, that the father was en- 
titled to in his lifetime. Under the homestead law, the right of entry 
is given to a citizen of the United States, or one “ who has filed his 
declaration of intention to become such, as required by the naturaliza- 
tion laws.” It appears, therefore, that when Bartl settled on the land 
jn dispute in 1881, he was, in respect to the objection now presented, 
duly qualified to initiate a homestead claim. Jor this reason the ob- 
jection can not be sustained. See case of Scotford v. Huck, decided 
January 12, 1889 (8 L. D., 60). The land in dispute is accordingly 
awarded to Bartl, subject to his completing his citizenship and other- 
wise complying with the law. This will have the effect to destroy the 
contiguity of the two remaining tracts covered by West’s filing and en- 
try, and for that reason the latter’s entry must be canceled in its en- 
tirety, unless he shall elect either to retain one of the forties not in dis- 
pute and relinquish as to the remaining tracts, or relinquish his entire 
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entry, in which latter event, his relinquishment should be allowed with- 
out prejudice to his making a new filing for other tracts. 
With this modification, your said decision is affirmed. 


RAILROAD GRANT—INDEMNITY SELECTION~—EXPIRED FILING. 
CHICAGO, MILWAUKEE & Sr. PauL Ry. Co. v. AMUNDSON, 


An expired pre-emption filing of record at the date of application to select indem- 
nity, does not bar selection of the land covered thereby, unless it be shown .that 
the pre-emptor had notin fact abandoned his claim. 


In such a case ghearing is necessary in order to determine the status of the land at. 


~ date of selection. 


Secretary Vilas to Commissioner Stockslager, February 25, 1889. 


I have considered the case of the Chicago, Milwaukee and S6. Paul 


- Railway Co. v. Jeff. Amundson, as presented by the appeal of the com- 
pany from the decision of your office, holding for cancellation its selec- 
tion of N. $ of the S. HE. 4 and the 8.4 of the N. W. 4 of section 29, T. 
102 N. R. 26 West of the fifth principal meridian, Worthington land 


district Minnesota. The record shows that said tracts are within the 


limits of the indemnity withdrawal ordered by your office letter dated 
August 23, 1866, and received at the local land office on September 10, 
1866; that on September 7, 1864, one Daniel F. Rogers filed pre-emp- 
tion declaratory statement No. 12,817 for said tract (unoffered) alleg- 
ing settlement thereon August 15, 1864, which filing is still of record ; 
that on June 22, 1876, said company was allowed to select said land 
(per list No. 16) and a duplicate selection of said land was made by the 
company in November, 1877; that said Amundson applied to enter 
said land under the timber culture law, on July 11, 1882, and his appli- 
cation was rejected by the register and receiver because of conflict with 
said selections by said company. On September 29, 1883, your office 
. ordered a hearing for the purpose of ascertaining whether said “land 
was actually occupied by a qualified entryman at date of withdrawal or 
dates of selection by the company. Subsequently Amundson finding 
it impossible to prove the occupancy of said land at suid dates, on ac- 
count of the lapse of time, applied to your office, through his attorney, to 
know if a hearing was “‘ necessary under existing rules and regulations,” 
on November 18, 1887, your. office decided that the filing of Rogers was 
subsisting on the official records at the date of the receipt of the with- 
drawal order, and the dates of selection of the land on account of the 


Oe | railway grant, and served to except the tracts from any effect which said 


order might have had, and was a bar to the selection of the same for 
railroad purposes, and that said selections must be held for cancella- 


tion. It is unquestionably true that a valid settlement existing at the 
date of withdrawal excepts the Jand covered thereby from the effect 
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of said withdrawal. But it by no means follows that an expired filing 
(as Roger’s was) bars the right of selection of said company. In the 
case of Bright ». Northern Pacific BR. BR. Co., (6 L. D., 613) the Depart- 
ment held that an expired pre-emption filing at the date of the com- 
papy’s application to select land as indemnity, does not bar the selec- 
tion unless it be shown that the pre-emptor had not in fact abandoned 
his claim, and that a hearing should be ordered to determine the status 
of the tract at the date of selection. The decision of your office is ac- 
cordingly modified and you will direct the local officers to order a hear- 
ing in accordance with the rules of practice to determine the status of | 
sald tract at the date of said selections, and whether it was occupied 
by a qualified pre-emptor. Upon receipt of the testimony taken at said 
hearing, together with the opinion of the local officers thereon, your 
‘office will re-adjudicate the case. 


a 


RAILROAD GRANT—WITHDRAWAL—PRE-EMPTION FILING. 
Sroux Cirry AND Pac. R. BR. Co. v. LEWIS ET AL. 


_ A prima facie valid pre-emption filing, existing of record, is sufficient to except the 
land covered thereby from the operation of a withdrawal on general route, 
authorized by section 7, act of July 1, 1862. . 


Secretary Vilas to Commissioner Stockslager, February 25, 1889. 


I have considered the case of the Sioux City and Pacific Railroad Com- 
pany v. Lewis and Elliott as presented by the appeal of the company 
from the decision of your office, dated July &, 1884, rejecting its claim 
to the SW. 4 of Sec. 15, T. 20 N., R. 11 E., Neligh land district, in the 
State of Nebraska, and allowing the applications of R. C. Lewis and of 
Timry Elliott to enter the south halfand the north half of said quarter 
section, respectively. | 

Said tract is within the limits of the grant to said company, under the 
act of Congress, approved July 1, 1862 (12 Stat., 489), and the amenda- 
tory act of July 2, 1864 (13 Stat. 356), 

On June 27, 1875, within the time required by law, the company filed 


in your office its map of general route. 
By the seventh section of said act of 1862, it is provided: 


That within two years after the passage of this act, said company shall designate 
the general route of said road, as near as may be, and shall file a map of the same in 
the Department of the Interior ; whereupon the Secretary of the Interior shall cause 
the lands within fifteen miles of said designated route or routes, to be withdrawn from 
pre-emption, private entry, and sale. 

The road was definitely located on January 4, 1868. No withdrawal 
was made under the provisions of said section seven, but the lands within 
the limits thereof were held open to settlement and entry under the 
general land laws of the United States, up to the date of the definite 
location of the road. 
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‘Your office decision states that: | 

The records show that on May 27, 1867, William E. Ross made homestead entry No. 
1353 of said tract, and that said entry remained of record until May 15, 1875, when it 
was canceled for failure to make proof of compliance with the law within the statu-- 
tory period, 
and your office held that 

Under the rulings of this office and the Department, said entry, subsisting at the 
date when the right of the railroad company attached, excepted the land from the 
grant, and upon cancellation thereof said land became subject to entry by the first 
legal applicant. 

The company insists that said entry of Ross was illegal, because made | 
after the filing of its map of general route in your office, and that its 
rights can not be affected by the failure of the Department to with- 
draw said land, as required by said section. It will be observed, how- 
ever, that the language of said seventh section is, “The Secretary 
of the Interior shall cause the lands within fifteen miles of said desig- 
nated route or routes to be withdrawn from pre-emption, private entry 
and sale,” ete. a 

In the case of the Kansas Pacific Railway Company v. Dunmeyer 
(120 U. 8., 62), the supreme court considered said acts, and also the 
act of Tate, 3, 1866 (14 Stat., 356), which provided that upon the filing - 
of the map of general route of the road (the Kansas Pacific), “thelands . 
along the entire line thereof, so far as the same may be designated, 
shall be reserved from sale by order of the Secretary of the Interior’ 
The court said (Op., p. 638): | 

It will be observed that by the act of 1872, upon the filing of the company’s map 
of designation of ifs general route, the Secretary was required to withdraw the lands 
within fifteen miles of said designated route from “ pre-emption, private entry and 
sale.” In the terminology of the laws concerning the disposition of the public lands 
of the United States, each of those words has a distinct and well known meaning in 
regard to the mode of acquiring rights in these lands. This is plainly to be seen in 
the statutes we are construing. In the third section or granting clause there are ex- 
cepted from the grant, all lands which at the time the definite location of the road is 
fixed had been sold, reserved or otherwise disposed of, and to which a pre-emption or 
homestead claim had attached, Here sale, pre-emption, and homestead claims are 
mentioned as three different modes of acquiring an interest in the public lands, which 
is to be respected when the road becomes located, and the words are clearly used be. 
cause they were thought to be necessary. | . 


Whether a withdrawal, which, if it had been ordered, the court, in 
the Dunmeyer case (supra), said the Secretary was “authorized” (Opi; 
p. 636) or “required” (Op., p. 638) to make, under said section, would 
have operated to reserve the lands in question from the homestead en- 
try of said Ross, is not necessary to be decided in the case at bar. For 
an inspection of the records of your office shows that one Lawrence 
Lansing filed his pre-emption declaratory statement, No. 739, for said 
Jand on March 7, 1865, alleging settlement thereon same day. Said 
pre-emption filing being prima facie valid and of record at the date of 
-the filing of the map of designated general route served to except said | 
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land from the operation of a withdrawal, if one had been made, as an- 
thorized by said seventh section of said act. Malone v. Union Pacific 
Railway Company (7 L. D., 13); Millican ». Northern Pacific R. R. Co. 
(id., 85); Northern Pacific R. R. Co. v, Wiley (id., 354) ; Same v. Johnson 
(id., 357). | 

It follows, therefore, that the conclusion of your office, rejecting the 
claim of said company, was correct, and it is accordingly affirmed. 


—— 


TIMBER CULTURE CONTEST—PRACTICE—REVIEW—HEARING. 
POLLARD v. RETHKE ET AL. 


A charge of sale, relinquishment, and abaudonment, is a sufficient basis for a timber 
culture contest, 

Where a new question, or one not previously presented, is relied upon for setting a 
decision aside, the better practice is to bring such matter before the tribunal ren- 
dering the decision, by a motion for review, instead of raising the question on 
appeal. 

The integrity of the record is not impeached by an unverified statement; nor wilh 
such a statement warraut a hearing to determine a question of priority alleged in 
the face of an adverse record. 


Secretary Vilas to Commissioner Stoekslager, Mareh 1, 1889. 


- Frederick Kruger appeals from the decision of your office of Septem- 
ber 12, 1887, in the case of George D. Pollard v. John Rethke, award- 
ing to said Pollard the preference right of entry on Lot 3, Sec. 2, T. 120 
N., BR. 49 W., Watertown district, Dakota Territory. 

Rethke made homestead entry, No. 15,213, of said tract, November 
28, 1885, and on May 138, 1837, Pollard filed an affidavit of contest against 
said entry, accompanied by an application to enter the land under the 
timber-culture law, alleging as ground of contest that ‘ Rethke -has 
wholly abandoned said trust; that he has relinquished and sold his 
right, title, and interest thereto and has removed from the Territory of 
Dakota, and that said transaction was for speculative purposes.” 

The local officers refused to entertain the contest on the ground that 
said allegations were “no cause of contest.” The next day ‘the relin- 
quishment of Rethke was filed” and his entry canceled on the records of 
the local office. May 17, 1887, Frederick Kruger made timber culture 
entry of the land and on the 24th of said month Pollard appealed to your 
otfice from the ruling of the local officers rejecting his application to con. 
test, and, on said appeal, your office reversed said ruling, holding that 
the allegations of the affidavit of contest were sufficient and awarding 
to Pollard the preference right of entry. 

The affidavit of contest was undoubtedly sufficient as held by your 
office, and the appellant, Frederick Kruger, does not dispute the correct- 
ness ot your office decision on that point, but alleges that your office 
erred : . 

1, In holding that the application of George D. Pollard to contest the 
entry of John Rethke was made prior to the application of Frederick 
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Kruger to make timber-culture entry without first ordering a hearing to 
‘determine the priority of right as between them, and giving said Kruger | 
an opportunity to show that in fact his applicat ion was made previous to — 
that of said Pollard.” 

On the face of the record, Pollard’s application to contest and make 
entry were prior to the timber-culture application of Kruger, the former 
being marked filed May 13, 1887, and the latter four days thereafter, 
on the 17th of said month. Your office decision simply awards Pollard 
the preference right of entry and no allusion is made therein to Kruger’s 
application to enter or claim of priority, and he does not allege and the - 
record does not show, that said claim of priority was in any way brought 
to the attention of your office, or ever asserted except on the present 
appeal. There being no claim of priority on the part of Kruger before 
your office, there was no occasion to order a hearing in reference thereto, 
and no error in awarding Pollard the preference right of entry. 

The appellant, in specifying the grounds upon which he bases his 
claim of priority, alleges further: 

“2. That his timber-culture entry should have been made previous 
to May 13, 1887 (the date of Pollard’s contest) as he forwarded a proper 
application to enter to the land office at Watertown before that time, 
but the same was returned to him for an immaterial correction, which 
being made, the entry was allowed by the local officers without any 
notice to him of the intervening claim of Pollard—by reason of which 
he lost the opportunity to appeal from the rejection of his first applica- 
tion to enter.” | 

‘¢3. That there is an error in the date ot filing the application of Pol- 
lard to contest said tract; that in fact said contest was not filed until 
after the entry of Kruger had been allowed to the tract.” 

The appellant prays in conclusion that the decision of your office be 
reversed and a hearing ordered to determine the question of priority as 
between himself and the contestant. 

The above paragraphs numbered 2 and 3 set up matters which do not 
appear to have been considered by your office, or in any way brought 
to its attention on the rendition of said decision. 

There was no error in said decision on the facts before your office as 
disclosed by the record. In such a case, where new matter or matter 
not previously presented is relied upon for setting a decision aside, as a 
general rule the proper and better practice would seem to be (in con- 
sonance with that obtaining in courts of law), to bring such matter in 
the first instance before the tribunal rendering the decision by a motion 
for review or reconsideration. Rule 76 of Practice provides for the al- 
lowance of such motions “in accordance with legal principles applica- 
ble to new trials at law,”and the present case falls within the purview 
of that rule. Of course, if the matter relied on has arisen or been dis- 
covered after the case has been removed from your office and while it 
is pending on appeal before this Department, it must then of necessity 
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be presented here; but, where practicable, the practice above indi- 
cated should be followed. 

Proceeding, however, to pass upon the present application (as this 
Department may, by virtue of its right and duty of supervision, in any 
case whether brought regularly before it or not), I am of the opinion 
that it should be rejected as insufficient in itself. Although based on 
matters contradictory of the records of the local office, it is not verified 
by affidavit and is wholly unaccompanied by proof or any offer of proof 
in its support. Such records are at least prima facie correct. (2 Whar- 
ton on Evidence, Secs. 1302 and 1303.) 

The allegation in paragraph 2 above set forth, that the application 
of Kruger when originally made *‘ was returned to him for an immaterial 
correction ” is the averment of a legal conclusion, and, the nature of 
the correction not being given, it can not be determined whether or not 
the conclusion is correct. It may be admitted, as stated in said para- 
graph, that Kruger “ forwarded ” his application to the local office be- 
fore May 13, 1887, but this statement alone (the time, mode, and place 
of forwarding not being given) does not raise even a presumption that 
it reached its destination before that date; and if it clearly appeared 
that it did, the entry could not have been allowed at that time, as the 
land was then covered by the entry of Rethke, which the records show 
was not canceled until May 14, 1887. | 

Paragraph 3 places the claim of priority upon an entirely different 
basis from that set up in paragraph 2, and is wholly inconsistent there- 
with. The latter concedes the priority in fact of the filing of Pollard’s 
affidavit of contest, while the former expressly negatives it. 

Upon such a showing, the application for a hearing to determine the 
question of priority must be and is denied. 

The decision of your office is affirmed. 


=e 


ACCOUNTS--FEES FOR NOTICE OF CANCELLATION. 
GEORGE B. EVERETT. 


Fees for giving notice of cancellation, deposited prior to the act of August 4, 1886, 
but not earned until after the passage of said act, must be accounted for in ac- 
cordance with the circular regulations of March 15, 1887. 


Secretary Vilas to Commissioner Stockslager, Mareh 1, 1889.- 


Mr. George B. Everett, register of the land office at Mitchell, Dakota, 
appeals from the following instruction, given by you to the receiver of 
said office, November 18, 1887, and to which his attention was called by 
letter ““ M” of December 21, following, to wit: | 

In cases where fees for notices of cancellation were deposited with the register prior 
to August 4, 1886, and the notices were issued since that date, the register must pay 


the fees over to you, to be acconnted for to the United States, as prescribed by ciren- 
lar, dated March 15, 1887. 
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Said cireular—which relates exclusively to fees and has been duly ap- 
proved by the Department (5 L. D., 577)—calls attention of registers and 
receivers to the following extract from the act making appropriations 
for sundry civil expenses of the government for the fiscal year ending 
January 30, 1887, and approved August 4, 18386, to wit: 

_ All fees collected by registers and receivers, from any source whatever, which 
would increase their salaries beyoud three thousand dollars each year, shall be cov- 
ered into the Treasury, except only as may be necessary to pay actual cost of clerical 
services employed exclusively in contest cases, and they shall report quarterly, uuder 
oath, allexpenditures for such clerical services, with vouchers therefor. 

In relation to the disposition to be made of the pervert fee now 
under consideration, the circular says: | 

The fee of one dollar, authorized to be retained by the register, for giving notice of 
the cancellation of an entry, as provided by the act of May 14, 1880, will be paid to 
the receiver, who will deposit it with the other fees, when the entry is canceled and 
the notice given. Should the cancellation not take place and no notice be given the 
fee is to be returned to the depositor. 

Register Everett contends that the act of August 4, 1886, does not 
apply to fees collected or received prior to its passage. 

It does not apply to fees earned by the register by actually viving the 
required notice prior to the passage of said act, but, as construed by said 
circular of instructions, it does, in my opinion, clearly apply to all cases 
where the fee was deposited in advance and the notice was not actually 
given and the fee earned until after the passage of the act. 

Your instructions in this case, appearing to accord with the general 
instructions gtven to registers and receivers in said circular, are ap- 
proved by the Department. 


ALABAMA LANDS—ACT OF MARCH 8, 1883. 


ToomaAs M. KNIGHT ET AL. 


Lands not known to be mineral, covered by bona fide settlement and filing, made 
prior to the act of March 3, 1883, and in accordance with existing regulations, 
are not required to be offered under said act before the allowauce of pre- emption 
entry therefor. 


Secretary Vilas to Commniissioner Stockslager, March 1, 1889. 


I have considered the appeal of counsel for Thomas M. Knight, John 
Hi. Williams, Wiley E. Godfrey and James JR. Iveans, from the decision 
of your office, dated December 3, 1886, adhering to your office decis- 
ion, dated January 4, 1886, holding for cancellation their several pre- 
emption cash entries, Nos. 18,179, 18,206, 18,233 and 18, 234, of lands in 
the Montgomery land district, State of Alabama. 

The record shows that said Knight, on September 5, 1882, filed his 
pre-emption declaratory statement, No. 712, for the SW. 4 of the SW. 
t of Sec. 18, T. 17 S., R. 6 W., alleging settlement thereon February 10, 
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1882. On May 2, 1883, the local officers accepted his final proof and 
payment for said land, and issued cash certificate, No. 15,179, thereon. 

The final proof shows that said Knight was duly qualified to make pre- 
emption cash entry; that he settled and built a house on said land the 
last of January, 1882; that he established his residence on the land 
about the first of February, 1882, and has lived on the land continu- 
ously since that time; that his improvements consist of one dwelling, 
two cribs, one stable, a vegetable garden and six acres of cleared land— 
all valued at $100; and that there are no indications of coal, salines, 
or minerals, of any kind, upon said land. 

The claimant filed the usual non-mineral affidavit. 

On January 14, 1882, said-Williams filed his pre-emption declaratory 
statement, No. 629, for the NE. 4 of Sec. 25, T. 16, S., R. 6 W., alleging 
settlement thereon December 16, 1881, On ae 14, 1883, ‘the local 
land officers accepted his proof and payment, and issued cash certifi- 
cate No. 18,206, thereon. 

The final proof of Williams shows that he settled as alleged in his 
said filing, established his residence on said land on December 16, 1881, 
and his residence has been continuous since said date; that his im- 
provements are worth $60, and that there are no indications of “coal, 
minerals, or salines” on the land claimed by him. Tbe usual non-min- 
eral affidavit was also filed by said Williams. 

On May 19, 1879, said Godfrey filed his pre-emption declaratory 
Statement, No. 121, for the NW.+4o0f the SE. 4 and the SW. 4 of the 
NE. 4 of Sec. 28, T. 17, 5., R. 4 W., alleging settlement thereon May 6, 
same year. On February 25, 1881, Godfrey made proof, in sppport of 
his claim, before the clerk of the circuit court for Jefferson county, in 
said State, which shows that hesettled upon said land as alleged in his 
said filing, established his residence thereon in May, 1879, and has re- 
sided on the land “ever since;” that there are no indications of coal, 
salines or minerals of any kind on said land, and that his improvements 
are worth $75.00. The usual non-mineral affidavit by the claimant does 
not appear in the proof, but there is filed therewith the corrovorated 
affidavit of Mary A. Godfrey, dated November 30, 1881, alleging that 
said Godfrey died on May 26, 1881; that she is the widow of said God- 
frey ; that the said Godfrey « aa unable pecuniarily” to make said 
entry; that she was advised that it was not necessary to perfect the 
entry of said Godfrey immediately after his death; that she has not 
alienated, aud she believes said Godfrey, in his lifetime, did not alien- 
ate in any way said land, or make any agreement, with any one, by 
which the title should inure in whole or part to any other person than 
herself. On the proof submitted the local land officers, on July 11, 
1883, issued final certiticate, No. 18,234,in the name of Wiley E. Godfrey. 

The record further shows that, on January 17, 1883, said Iveans filed 
his pre-emption declaratory statement, No. 780, for the N. 4 of the 
SW. 4 of See. 26, T. 16 8:, R. 5 W., alleging settlement thereon January 
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10, same year. On February 1, 1883, the claimant gave notice, by pub- 
lication, of his intention to make final proof in support of his claim, be- 
fore the clerk of the circuit court, at Birmingham, Alabama, on March 
27,1883. The final proof, made as advertised, shows that the claimant 


was duly qualified.to make pre-emption cash entry; that he settled and — 


commenced his residence on said land in January, 1882, that his resi- 
dence has been continuous since that time; that his improvements are 
worth $180, and that there are no indications of “ coal, minerals, or 
salines thereon.” The local land officers accepted said proof, received 
payment for the land, and, on July 11, 1883, issued certificate, No 
18,233, therefor. 


On January 4, 1886, your office held all of said entries for cancella- 


tion, on the ground that, under the act of March 3, 1883 (22 Stat.. 487), 


the lands covered by said entries, were not subject to entry, until they 


have been offered under the provisions of said act. 


On January 20, 1886, the register of said office addressed a letter of | 


inquiry to your office, calling attention to the circular of April 9, 1888, 
(1 L. D., 655), enclosing a copy of said act, advising them that ‘ all bona 


jide entries, under the homestead laws, may be perfected, regardless of. - 


the mineral character of the land, in accordance with rules and regula- 
tions governing thesame. Entries, whether by cash or location, already 
allowed and reported to this (your) office, will be examined and disposed 
of upon their merits, without reference to the question of mineral.” 
The register asked for further instructions in the premises, relative to 
said entries and others. 

On March 26, 1886, the successor of the former register, also, ad- 
dressed a letter of 3 inquiry to ycur office, relative to said entries, calling 
attention to the decision of my predecessor, Secretary Teller (3 L. D., 
169), and asking “for instructions as to what disposition to make of the 
entries.” 

On December 3, 1886, your office, in reply to said request of the regis- 
ter, referred the local land officers to your office letter, dated May 4, 
1883, in the case of Robert Lalley eé al. (10 C. L. O., 55), the circular let- 


ter addressed to the Huntsville and Montgomery land offices, dated. 
April 9, 1883, and the letter of Secretary Teller to your office, relative 


to the same matter, dated April 23, 1883 (10 C. L. O., 55), and held said 


entries for cancellation, for the reason that, although asettlement was =. 


alleged prior to the passage of said act, “yet all the entries were made 
subsequent to that date.” 

Your attention is called to the irregularity in the issuance of the final 
certificate in the nameof W. E. Godfrey, who is shown by the record to 
have been dead more than two years prior to the date thereof. 

The question at issue is, What is the proper construction of said act 
of March 3, 1883? Does said act require that lands which have been 
filed for, settled upon, and improved, in accordance with law and the 
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regulations of the Department in force at the time of such settlement 
and filing, must be offered at public sale? 

The act of March 3, 1883, is entitled, “‘An act to exclude the public 
lands in Alabama from the operation of the laws relating to mineral 
lands.” By the first paragraph of the act, after the enacting clause, it 
is provided :—* That within the State of Alabama all public lands, 
whether mineral or otherwise, shall be subject to disposal only as agri- 
cultural lands.” Then follow two provisos, Ist, “That all lands which 
have heretofore been reported to the General Land Office as containing 
coal and iron shall first be offered at public sale;” and, 2d, “That any 
bona fide entry under the provisions of the homestead law of lands with- 
in said State heretofore made, may be patented without reference to an 
act approved May 10, 1872, entitled ‘An act to promote the development 
of the mining resources of the United States,’ in cases where the per- 
sons making application for such patents have in all other respects com- 
plied with the homestead law relating thereto.” 

On April 9, 1883 (1 L. D., 655), your office advised the local officers 
in said State, not to allow an entry to be made for any lands, lists of 
which were transmitted to them on October 23, 1879, nor of other tracts 
that have been since investigated and reported as valuable for minerals, 
a list of which was enclosed; that all existing bona jide entries, under 
the homestead laws, may be perfected, regardless of the mineral char- 
acter of the land; that any contest pending in said offices, where the 
only allegation is the mineral character of the land, must be dismissed, 
and that entries, whether by cash or location, already allowed and re- 
ported to your office, will be examined and disposed of upon their mer- 
its, without reference to the question of miueral. 

The decision of my predecessor, Secretary Teller, referred to by your 
Office, held that the act of May 14, 1880, has no applicatien to a settle- 
ment on lands not subject to homestead entry, “ which was the condi- 
tion of all mineral lands in Aiabama, as well as in other States, where 
the mineral iaws are in force,” that ‘no previous right of entry existed 
to work a constructive intent to include a mere settlement or unper- 
fected homestead claim upon mineral lands in the law confirming en- 
tries ‘heretofore made’—suech confirmation being manifestly intended 
to grant title, and legalize the official act already done, while providing 
a new rule for future disposal.” | 

And your office, in the case of Robert Lalley et al. (supra), held that 
all entries of lands in Alabama that had been previously reported to 
your office as containing coal or iron, made subsequent to the passage 
of said act, were void, and that applications where the affidavits were 
made before the clerk of the court which failed to reach the local office 
prior to the passage of said act, must be rejected, although the affiants 
allege settlement prior to the date of said act. 

On April 3, 1884, my predecessor, Secretary Teéller, in the case of 
Nancy Ann Caste (3 L. D., 169), fully considered the effect of the act 
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of March 3, 1883, and held that the revocation of mineral withdrawals, 
dated April 22, 1880 (7 C. L. O., 36), shifting the burden of proof from” 
agricultural to mineral applicants, was applicable to the public lands in 
Alabama: that, where, at the date of entry, no mineral was known to 
exist, the fact that mineral is subsequently discovered will not operate 
to deprive a settler, who has settled and filed, of the right to perfect: 
his claim, in case he complies with all legal requirements in regard to 


residence, cultivation and improvement of the land, and that lands— 


covered by bona fide perfected or inchoate settlement claims cannot . 
be offered at public sale under said act. 


It is, unquestionably, the rule of law that a pre-emptor has no pened = 


right in the land claimed by him until he has complied in good faith _ 
with the requiremeuts of the pre-emption law, paid the purchase money. 
and received his certificate, and that until this is done, it is within the 
legal and constitutional powerof Congress to withdraw the land from 
entry and sale, though this may defeat the imperfect right of the set- 
tler. Frisbie v. Whitney (9 Wall., 157); The Yosemite Valley case (15 
Waill., 77). But I do not think it was the intention of Congress, as ex- 
pressed in said act, that actual settlers, who had settled upon and im- 
proved lands not known to be mineral in character, prior to the pass- 
age of the act, should be compelled to compete with: cthers at a public 
sale, in order to save their homes and improvements. 

Unless the evidence shows the bad faith of the parties, or that the © 
lands claimed were not subject to entry, their entries ought not to be 
canceled, if they have complied with the requirements of the pre- emp- 
tion iawes relative to residence, cultivation and improvements. 

- Your attention is called to the irregularity in transmitting in one letter 
four cases involving different parties and separate tracts of land. 

The decision of your ollice, holding said entries for cancellation, is-re- 
versed. 3 : 


PRE-EMPTION CONTEST--PRACTICE. 
JOSEPH A. BULLEN. 


An application to contest an entry should not be allowed where the government, in 
its own interest, has already instituted proceedings against the entry. 


Secretary Vilas to Commissioner Stockslager, March 2, 1889. 


From the record before me it appears that Joseph A. Bullen, Novem- 
ber 17, 1853, filed pre-emption declaratory statement for Lot 1, See. 27, 
and lots 1 and 2, Sec. 28, T. 49 N., R. 13 W., Willow River, (now Ash- 
land) district, Wisconsin, alleging settlement August 28, 1853. Onsub- 
mission of final proof, cash certificate issued to said pre-emptor Febru- 
ary 9, 1854, and on February 18th the land appears to have been sold 
to esrea L. Becker. 
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On March 13, 1854, by executive order, sections 27 and 28 were, with 
other lands, withdrawn for military purposes, but the records of your 
office show that on January 18, 2855, section 27, was released from said 
reservation. 

By letter of May 11, 1854, your office informed the local office that said 
entry was suspended Wendie the submission of further proof as to the 
location of the improvements on the various subdivisions of the land en- 
tered. No further material action in the vase was taken until August 
17, 1875, when your office, examining the entry, held that as at the date 
of the executive order, Bullen had completed his entry, the land entered 
was not subject to said order of reservation, and finding substantial com- 
pliance with the law on the part of the entryman, adjudged him entitled 
to a patent. 

From this decision the Honorable Secretary of War appealed, taking 
issue therein on the question of the pre-emptor’s good faith. 

August 23, 1878, the Department decided that before final action 
‘would be taken on the entry further evidence should be furnished by 
the assignee showing the entryman’s actual compliance with law and 
that said assignee was in fact a purchaser in good faith. 

The local office was informed of the above decision and considerable 
effort appears to have been made to secure the required evidence, but 
with no favorable result. 

February 6, 1886, your office directed the local office to notify the 
present owners of the land of the defects in the proof aud allow them 
sixty days within which to furnish the requisite evidence. 

August 28, 1886, the local office transmitted several affidavits tend- 
ing to show that Bullen was a qualified pre-emptor and complied with 
the law in all respects. 

August 6, 1884, John A. Bardon, applied to enter the land as a Hoa: 
stead, slieein g settlement thereon. The application was rejected, on 
account of the prior entry of Bullen. Bardon appealed, and your office 
affirmed the decision of the local office, and December 18, 1885, this 
Department, on appeal, sustained the decision of your office. 

Since then, and at various times, Bardon through his attorney, has 
sought to secure the cancellation of Bullen’s entry, alleging the same 
to be fraudulent, and furnishing affidavits in support of such allegation, 
but without formal application to contest said entry, until November 
16, 1887, when such an application was duly made by said Bardon. 
But it appears that one Frank W. Gage, applied to contest said entry 
October 20, 1887, and the local officers have forwarded the contest 
papers of both partied advising that, under the SEO eenete Bardon 
should be allowed to proceed with the contest. 

It is alleged that Bardon has been actively engaged in securing evi- 
dence upon which to enable your office to intelligently act in the prem- 
ises, and was so engaged at the time when Gage applied to contest said 
‘entry, and that he has a plainly superior reel over Gage to proceed in 
the contest. 
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But it appears to me very obvious from the statement of this case 
that the government itself is the contestant, and that, as may well be 
surmised from this history, the pre-emption claimant and the alleged 
innocent purchaser, neither ever in fact, held any possession of the 
land: that from the great length of time that has passed, the land has 
undoubtedly increased very much in value, which may account for the 
strife between these parties to secure the position of a contestant. If 
these facts should appear, to allow either of them now to contest the 
entry, with the rights of an original contestant, would be to award him 
great advantages not resulting from his action. The Secretary of War 





was the real contestant, who has prevented the consummation of the | 


entry, and, before this land should be thrown open to purchase under 
the land laws of the United States, the contest inaugurated by the Sec-. 
retary of. War in the interest of the government should be prosecuted to 
a completion, and full information in respect to the situation and char. . 
acter of the land obtained, upon which your office may act intelligently 
for the interests of the public. I have, therefore, to direct that no ap- 
plication to contest be now admitted, but that you cause a special agent 
of the government to make thorough inquiry and examination into all 
the facts and take such steps to protect the public interests, as appear 
to be requisite and proper. The special agent should be directed to 
make full report to your office, in regard to the present value of the a 

its situation and circumstances, and all material facts. 


COAL ENTRY—AMENDMENT. | 
RICHARD GILL. 


A cash entry of coal land may be amended after patent, where the entryman exer. 
ciged reasonable diligence in obtaining the proper description of the land, and 
the mistake was caused by the indistinct character and partial obliteration of the 
marks at the section corners. ; 

In such a case however the entryman will be required to re-convey the land impr op- 
erly patented, and furnish satisfactory evidence of the non-alienation thereof. 


Secretary Vilas to Commissioner Stockslager, March 2, 1889. 


I have considered the appeal of Richard Gill, from your office deci- | 
sion of September 22, 1886, refusing to amend his coal cash entry—No. 
20—for the W. 4 of the NW. 4, and W. 4 of the SW. 4, of Sec. 29, T. 4 
S., R. 21 E., M., Salt Lake City land district, Utah Territory. | 

On June 18, 1886, the local office transmitted the entryman’s applica- 
tion which was addressed to ‘The Commissioner of the General Land 
Office,” and duly corroborated by two disinterested witnesses, in which — 
he asked to be allowed to amend his coal cash entry No. 20, from the 
W.3 NW. 4, W. 4 SW. 4 “Sec. 29,” T. 4 8.,R. 21 E.,tothe W.4 NE. 4, 
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and W.4SKE. 4 “See. 30,” T. 4 8., R. 21 E., and as his reasons there- 
for, he alle re in sibetance as follows. Viz: 

That on February 7, 1881, he made coal cash entry No. 20 for the first 
described tract, aud paid fick on the sum of $1600, and on September — 
Gth of the same year, he received from the United States a patent 
therefor; that at the time he located said entry No. 20, there were no. 
covernment posts td designate section corners on said land, or near to 
it, but that there were small corner stones set in the ground, nearly 
covered and without trenches, so that they could not be designated as 
to sections. That in making recent improvements on the coal land,and 
in making a full and regular snrvey thereof, he found that the tract he © 
has had possession of so long, and which he believed to have entered is 
really the W. 4 of the SE. 4, and W. 4 of the NE. 4 of Sec. 30 in same 
township and range; that all of his improvements are on the W. 4 of 
the SE. 4 and W. 4 of the NE. 4 of Sec. 30 and not on Sec. 29; that the 
mistake was not made with any intent or for any purpose whatever, as 
there is no coal on Sec. 29; that le never claimed or held possession of 
section 29 as a coal mine, or worked on it to find coal, but that he at all 
times had possession of and performed work in extracting coal discov- 
ered on the designated portion of section 30; that he never made any 
transfer of the W. 4 NW. 4, W. 4 SW. f, Sec. 29,or any portion thereof ; 
that there is no adverse claim of record against either of said described 

tracts of land; that he is not in good financial circumstances and could 
~ not afford to meet such a serious loss should his application be refuséd. 

Accompanying claimant’s application is a certified search from the of- 
fice of the recorder of Uintah County, Utah Territory, where said land 
is situate; proving that up to June 1, 1886, there was no record filed in 
his office showing that claimant had transferred or conveyed any por- 
tion of the land covered by his said coal entry No. 20. 

You rejected the claimant’s application because of the length of time 
elapsing from the date he filed his declaratory statement to the issuing 
of patent, and also because you deemed his general affidavit not satis- 
factorily corroborated. | 3 

The record in this case shows that claimant (under the provisions of 
the act ot Congress approved March 3, 1873) on January 11, 1881, filed 
his coal land declaratory statement No. 453, for the tract mineh he now 
desires to relinquish. 

In his verified declaratory statement he alleged “that he was in act- 
ual continuous possession of said tract from June 1, 1878, and had ex- 
pended in developing coal mines, in labor and improvements, the sum of 
$200. The labor and improvements consisting of one tunnel, fifteen feet 
long, six feet wide and six feet high, and building a wagon road to the 
mine,” 

On February 7th, the date when he made actual purchase, he made 
and filed an affidavit in which he stated that up to that date he had ex- 
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pended in developing coal mines on said tract, in labor and improve- 


ments the sum of $500. 
Section 2369, Revised Statutes eee 


In every case of a purchaser of public lands, at private sale, having entered at the 
land office, a tract different from that he intended to purchase, and. being desirous of 
having the error in his entry corrected, he shall make his application for that purpose 
to the register.of the land-office and if it appear from the testimony satisfactory to 
the register and receiver, that an error in the entry has been made, and that the same 
was occasioned by original incorrect marks made by the surveyor, or by the oblitera- 
tion or change of the original marks and numbers at corners of the tract of land; or 
that it has in any otherwise arisen from mistake or error of the surveyor, or officers of 
the land-office, the register and receiver shall report the case, with the testimony, 
and their opinion thereon, to the Secretary of the Interior, who is authorized to di- 


- rect that the purchaser is at liberty to withdraw tue entry so erroneously made, and 


that the moneys which have been paid shall be applied in the purchase of other lands 
in the same disLrict, or credited in the payment for other lands which have been pur- 


chased at the same office. 

Section 2370, provides: 

The provisions of the preceding section are declared to extend to all cases where 
patents have issued or may hereafterissue; upon condition, however, that the party 


concerned surrenders his patent to the Commissioner of the General Land Office, 
with a relinquishment of title thereon, executed in a sore to be prescribed by élie 


Secretary of the Interior. 

By the said section 2370 the provisions of the preceding section were 
extended to all cases where patent has issued and it is afterwards 
discovered that a mistake was made in the description of the land in- 
tended to have been entered, where such mistake was occasioned by 


' the causes mentionéd in section 2369. 


In this case Gill seems to have exercised reasonable care to ascertain 
the proper description of the land selected by him, and the mistake was 
occasioned by the indistinct and illegible character and partial oblitera- 
tion of the marks at the section corners. This applicant obviously act- 
ing in good faith made valuable improvements on the land occupied by 
him and which he supposed he had entered and obtained patent for. 
It is true a considerable length of time elapsed between his entrv and 
the date of his application to amend, yet this does not necessarily 
demand a refusal of his petition since there is no adverse claim to the 
land he is now asking for and in view of the further fact that he made 
his application as soon as he discovered the mistake. | | 

After a careful consideration of this case, Iam of the opinion that the 
relief asked for should be granted, provided the case is brought within 
the statute quoted. The decision appealed from is therefore reversed, 
and it is directed that the case be returned to the register and receiver 
to take such testimony as may be offered, and report the same, with their 
opinion thereon, asrequired by law. And if the facts which form the basis 
of this application be satisfactorily established to be such as the statute 
requires, then, upon a proper reconveyance by Gill to the government of 


all title tothe land included in the patent heretofore issued to him under 
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said coal land entry, which reconvcyance must be accompanied by sat- 
isfactory proof of non-alienation by him covering the date thereof, said 
entry be canceled as prayed, and patent issue for the land included. in 
said amended entry. 


4 


PROCEEDINGS ON SPECIAL AGENT’S REPORT. 


WILLIS E. SIMPSON ET AL. 


There is no necessity for a hearing on a special agent’s report where the facts as 
shown thereby are not controverted; but if the entry in such a case is held for 
cancellation, the claimant, or his assignee, is entitled to be heard before the De- 
partment on the record as made. 


Secretary Noble to Cominissioner Stoekslager, March 9, 1889. 


This is an application filed by the grantee and mortgagee of the 
entryman in the above named case, praying for the issuance of a writ 
of certiorari, commanding the Honorable Commissioner of the General 
Land Office to certify the record in the above stated case on appeal from | 
the decision of your office, holding the cash entry of Willis K. Simpson 
for cancellation. 

From this application it appears, that the cash entry of Willis E. 
Simpson was canceled by your office upon the report of a special agent, 
charging “that said entry was falsely made and for speculative pur- 
poses,” from which action an appeal was taken, and which was trans- 
mitted to the Department, but was returned to your office under the 
General Instructions of July 6, 1886 (5 L. D., 149), with other cases 
where entries had been held for cancellation upon the report of special 
agents, and where appeals had been allowed therefrom. In the in- 
structions above referred to, the Department directed that where entries 
had been held for cancellation upon the report of a special agent, and 
the parties notified that they will be allowed the right of appeal, you 
were directed to order hearings, in accordance with the amended circu- 
lar of May 24, 1886, instead of transmitting the cases on appeal to the 
Department. 

But the applicant in this case states, that the appeal does not con- 
trovert any facts in the report of the special agent against said entry, 
or any other fact of record; from which it may reasonably be inferred 
that he elects to stand upon the record as made, and admits the facts 
stated in the special agent’s report. In such a case there would be no 
necessity for a hearing, and the entryman or his assignee would be en- 
- titled to a decision of the Department upon the record as made. _ 

The application is granted, and you are hereby directed to transmit 
the papers to the-Department. ; 
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RAILROAD GRANT—INDEMNITY SELECTION. 
ATLANTIC AND Pactric R, R. Co. 
Indemnity selections of unsurveyed lands can not be np PLOved: 
Seoveiars Vilas to Commissioner Stockslager, February 25, 1889. 


I have considered the case of the Atlantic and Pacific R. BR. Co., 
on appeal from your office decision of October 3, 1887, rejecting the 
selection of said railroad company for 10,240 acres of land as indemnity, 
in Las Cruces, New Mexico district. 

The said selections are contained in a list presented by J. A. William- 
son, land commissioner of said railroad and is alleged to be 2560 acres 
in sections 3, 5,7, 9, 19, and 31, in T, 2, R. 8, and odd numbered sec- 
tions 13 to 35, inclusive in T. 1, R. 4, and that the basis of these selec- 
tions is a loss of 10,240 acres within the granted limits on account of. a 
grant to the town of Caboletta in township 12 N., R. 7 W., Territory 
of New Mexieo. | 

Said selections were rejected by the local officers for the reason that 

they are unsurveyed and can not be specifically listed as indemnity it 
being impossible to determine what lands are mineral and set apart by 
the government, what definite tracts are claimed by actual settlers 
prior to the grant to the railroad company, nor can the boundaries of 
private land grants be sufficiently determined to enable them to cor- 
rectly certify such. selections. 
- A second reason assigned by the local officers was that patents can 
not be granted to unsurveyed lands and as the certificate of the regis- 
ter and receiver is the basis of a patent in such cases, such action on 
the part of the local officers would: be ultra vires. 

You sustained the decision of the local officers and in this I concur. | 

Your said decision is accordingly affirmed. __ 


SCHOOL INDEMNITY—FRACTIONAL TOWNSHIP. 
STATE OF CALIFORNIA. 


If the State has received full compensation on dant of a fractional township, it will | 

not be allowed to make a further selection therefor on the ground that in the 

- original selection the basis was improperly described as a part of sections six- 
teen and thirty-six, 

This rule is alike applicable whether such selections were made prior to or since the 


act of March 1, 1877. 
Secretary Vilas to Commissioner Stockslager, February 23, 1889. 


By letter of April 14, 1888, the State of California transmitted to — 
your office a list of indemnity school selections of the following tracts, 
to wit: . .. . . to compensate deficiencies for six hundred and forty 
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acres in township 39 N., range 17 E., and the following selections, to 
wit: . .. . . to compensate deficiencies for three hundred and twenty 
acres in T. 42 N., hk. 16 E., Susanville district, aos under the act 
of February 26, 1859. : 

You rejected: said selections, upon the ground that there was no basis 
for the same, as selections to compensate deficiencies in said townships 
had been made and approved to the State prior to the last selection. 

It appears that the quantity of laud to which the State was entitled, 
to compensate deficiencies for said fractional townships, had been here- 
tofore certified to the State as indemnity for sections sixteen and thirty- 
six of said towuships, and that the sections named as a basis did not 
exist. The State, therefore, insists, that, although the State has here- 
tofore received the full quantity ot land to which it would be entitled 
for said townships, yet, as the basis was improperly described, it should 
now be allowed to select that quantity of land to compensate deficien- 
cies for fractional townships, under the act of February 26, 1859. 

The Department, in the case of James Lynch (7 L. D., 580), decided 
December 29, 1888, held that— 


This is a mere technical objection or irregularity, aud does not defeat the right of 
the State’s selection, if it is shown that she is entitled to that quantity of laud, under 
the act of February 26, 1859, to compensate deficiencies where sections sixteen and 
thirty-six are fractional in quantity, or where one or both are wanting by reason of 
the township being fractional or from any natural cause whatever. Her right to 
lieu lands in said township did not rest upon any prior appropriation or disposition 
of either section sixteen or thirty-six, but npon the ground that no such sections ex- 
isted. Therefore, if it be shown that she had not exhausted her selections as to said 
1ownship, and the selection isin all other respects proper and legal, it is a valid 
selection and should not be canceled, because the basis is improperly described as a 
portion of section thirty-six of said canal: 


This rule is alike applicable to all cases, whether said selections were 
made prior to or since the act of March 1, 1877. 
Your decision is affirmed. 


SWAMP GRANT--BOIS BLANC ISLAND. 
“STATE OF MICHIGAN. . 


Lands covered by a temporary reservation, for the benefit of the government, at the 
date of the swamp grant, are not excepted therefrom, but pass thereunder as of 
the date of the grant, on being relieved from such reservation. 


Secretary Vilas to Commissioner Stockslager, February 25, 1889. 


I have considered the recommendation contained in the letter of 
your office of May 19, last, that the Attorney General be requested to 
institute proceedings to set aside and cancel the patent issued to the 
State of Michigan for certain swamp lands, being part of old Fort 
Mackinaw wood reservation on Bois Blane Island, in said State. 


x 
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_ By executive order of November 8, 1827, a certain portion of Bois 
Blanc Island was reserved from sale for ihe purpose of supplying fuel ~ 
for the garrison at Fort Mackinaw. 

The land had previously been surveyed, showing a portion of the 
sub-divisions to be swamp and overflowed lands. 

_ This was the condition of these lands at the date of the act of Sep- 
tember 28, 1850 (9 Stat., 519), granting to the State of Michigan the 
swamp and overflowed lands within its boundaries. 

This reservation continued in force until the act of Congress of July | 
5, 1884, providing for the disposal of all military reservations, which, in. 
the opinion of the President had become useless for military purposes. 

The second section of this act provided that: 

The proceeds of the military reservation lands sold on Bois Blanc IsJand, near to 
Fort Mackinaw military reservation, shall be set apart as a separate fund for the im- 
provement of the National Park on the Island of Mackinaw, Michigan, under the 
direction of the Secretary of War. 

This reservation was placed under the controi of the Secretary. of the 
Interior July 22, 1884, for disposal under the provisions of said act, and 
on September 30, 1884, the governor of Michigan transmitted a list of _ 
lands within said reservation showu by the survey to be swamp and 
overflowed, requesting that they be conveyed to the State under its 
grant. 

Said lands being approved and certified to the State, were, upon 
application of the governor patented to the State March 10, 1885. 

There seems to be no question as to the swampy character and con- 
dition of these lands. The suit is recommended upon the theory that 
the grant of September 28, 1850, is a grant of public lands only, and 

hence it did not embrace lands reserved for any purpose whatever. 

The act of September 28, 1850, granted to the State of Arkansas and 
other States within their respective boundaries, “the whole of those 
swamp and overflowed lands made unfit thereby for cultivation, which 
shall remain unsold at the passage of the act.” 

The grant is not a grant of public lands only in the sense as defined 
by the supreme court in the case of Newhall v. Sanger, to wit: of such 
lands as were then “subject to sale or other disposal under general 
laws,” but a grant of the whole of those swamp and overflowed lands 
remaining unsold at the passage of the act. This exception was unnec- 
essary because lands previously sold could not be granted; but is sig- © 
nificant in determining what lands were granted. 

The fee to the lands in question, as well as the use and occupation, 
was in the United States at the date of the grant of September 28, 1850. 
They were reserved from sale and set apart for the purpose of supply- 
ing fuel to the garrison at Fort Mackinaw, and for no other purpose, 
and this special temporary use might be terminated by the government 
at any time. In fact the consumption of the supply of fuel on the res- 
ervation would of itself have terminated the object of the reservation, 
although it would not have released it. These lands were, tnerefore, 
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in a condition to be granted, and the question presented is, was this 
reservation of such a character that the lands had been practically dis- 
posed of, or was it the intention of Congress that lands embraced in a 
reservation of this character should pass by the grant. 

Congress may grant uny and all lands the fee to which is in the 
United States, unless such lands have been sold or in such manner dis- 
posed of, that another disposition of those lands would be incompati- 
ble with the obligation of the government to others. The grant in this 
case was ‘a present grant vesting in the State proprio vigore from the 
day of its date, title to all the land of the particular description therein 
designated, wanting nothing but the definition of the boundaries to 
make it perfect,” Wright v. Roseberry (121 U.8., 488), and authorities 
therein cited. 

Although the lands may at the date of the grant be temporarily re- 
served, or set apart for the use of the government, or for other tempo- 
rary purposes, not amounting to a disposal of the land, it will not pre- 
vent such lands from being subject to the operation of the grant, and 
when disencumbered, the right attaches as of the date of the grant. 
Therefore the sole question to be determined is, was the reservation of 
such a character as to amount to a disposal of the land. 

With reference to swamp lands temporarily reserved for the use of 
the government, or other purposes at the date of the grant not amount- 
ing to a disposal of the land, this grant should receive the same con- 
struction given to the grant for school purposes. 

The school grant is a grant of the sixteenth and thirty-sixth section 
in every township, which attaches specifically when designated by sur- 
vey, if not previously sold or otherwise disposed of. But the fact that 
a sixteenth and thirty-sixth section at the date of the grant may have 
been in reservation for the use of the government, or for other tempo- 
rary purposes not amounting to an actual disposal of the land, will not 
prevent such section from being subject to the operation of the grant, 
if disencumbered at the date of survey. 

The question as to the right of a State to the specific school section 
embraced within a reservation at the date of the grant, came before 
the supreme court in the case of Ham v. the State of Missouri, (18 
How., 126). In this case the land was reserved under the act of Con- 
gress of March 3, 1811, reserving from sale all lands embraced within 
the limits of a private land claim, filed in time and in accordance with 
law until the decision of Congress upon such claim. 

An application was presented to the Land Commissioners for con- 
firmation of this claim in due time and in accordance with law, and 
was rejected by the Commissioners in their report to Congress. 

The act of March 1820, passed while this claim was pending before 
Congress—and therefore in reservation—granted to the State of Mis- 
souri, the sixteenth section of every township, aud equivalent land 
where such section had been sold or otherwise disposed of. 
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Subsequently Congress by act of May 24, 1828, confirmed to Valle 
and his associates, the tract for which confirmation was prayed—accord- 
ing to a survey made in 1806—providing that said confirmation thus. 
granted, shall only extend to a relinquishment of title on the part, of 
the United States, and shall not prejudice the rights of third parties, 
nor any title heretofore derived from the United States. 

The proceedings under review were founded upon an indictmeut in a 
circuit court of the State of Missouri, against plaintiff in error, for 
waste committed on a sixteenth section belonging to the inhabitants of 
the township situated within the limits of the confirmation referred to. 

It was insisted upon by the defendant, that the land in question be- 
ing within the limits of the survey of 1806, and the confirmation by 
Congress, was never public land subject to donation for the use of 
schools; that the reservation of section sixteen for the use of schools, 
could only refer to public Jands proper, and could uot attach to lands 
embraced in private claims which had previous to, and at the time of 
such donation been claimed by individuals, and reserved by Congress 
to satisfy those claims. But the court construed the proviso reserving 
such lands from sale as neither declaring or importing a final and per- 
manent divestiture or any divestiture whatever of the title of the Uni- 
ted States, but merely a temporary arrangement for the purpose of in- 
vestigation, leaving the title in the government. 

Then speaking of the grant to the State of equivalent lands, where 
section sixteen had been sold or otherwise disposed of, the court say: 
_ Sale, necessarily signifying a legal sale by competent authority, is a disposition final 
and irrevocable of the land. The phrase ‘“‘or otherwise disposed of” must signify 
_ some disposition of the property equally efficient, and equally incompatible with any 

right in the State present or potential, as deducible from the act of 1820, and the or- 
dinance of the same year. 

The court therefore held that the reservation from sale of the 
lands within the limits of the private land claim, did not prevent the 
title of the State from attaching to the sixteenth section specifically. 

To the same effect is the ruling in the cases of Cooper v. Roberts (18. 
How., 173); Beecher v. Wetherby (95 U.8., 517); Buttz v. Northern Pa- 
cific R. RB. (119 U.S., 55). 

In the case of Cooper v. oberts the school section in controversy 
was designated by survey in 1847. At that time it was under lease 
from the government for the purpose of mining for lead and other ores. 

The question was also raised whether the act of 1847 providing for 
the sale of lands in this region was not an appropriation and disposal 
of all mineral lands without reference to the school reservation con- 
tained in the second section of the act. | 

In 1850, Congress abrogated the clause of the act of 1847 distin guish- 
ing the mineral from other publie lands and placed them all alike 
under the ordinary system for the disposal of the public domain re- 
serving to lessees and occupants the privileges conferred by the act 
of 1847. 7 


4 
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Two questions were presented in the case, (1) Whether the act of 1847 
created a legal impediment to the operation of the school grant either 
by the reservation of the land for public uses, or by its appropriation 
to superior claims, and (2)—-Whether the lease of the lands which ex- 
isted at the time the section was designated operated as a like impedi- 
nent. 

The township plat was filed in the summer of 1847, and hence the 
grant attached specifically at that date if the section had not been sold 
or otherwise disposed of, 

The lease (as observed by the court) expired by “efflux of time” in 
September 1848. Upon these facts the court said, 

Hence, had there been a legal impediment to the execution of the compact with 
Michigan, erected either by the second section of the act of 1847, which separated 
for some purposes the mineral from other public lands, or by the privileges granted 
to lessees or their assigns, in the 3rd section of that act, it was removed by the re- 
pealing clause of the act of 1850, and the non-compliance with the conditions on 
which the privileges depended. The section number 16, was at that date, disencum- 
bered, and subject to the operation of the compact, whatever might have been its 
pre-existing state. | 

The principle broadly and distinctly ruled by the court in this case, 
is, that the 16th section is subject to the operation of the grant, although 
- in reservation, if disencumbered before the compact has been fulfilled 
by the assignment of equivalent land; or in other words, that while 
the grant is a grant in presenti attaching to the specific lands which 
have not at the date of the survey been sold or disposed of, it is never- 
theless subject to a reservation of such lands, so long as such reserva- 
tion shall continue 

In the case of Beecher v. Wetherby, the Indian title was extinguished 
prior to the survey of the township, and by the same act the Indians 
were permitted to remain on said ceded lands for two years and until 
the President should notify them that the lands were wanted. While 
the land was so reserved the 16th section was designated by survey, 
to wit: in June, 1854,and henve the grant immediately attached. The 
| Indians mManitesting unwillingness to remove from their reservation the 
United*States, by treaty, ceded to the Indians these lands for a perma- 
nent home, the treaty taking effect upon its ratification in August, 1854. 

In 1871, Congress authorized a sale of these lands and directed that 
the proceeds be applied to the sole and exclusive use and benefit of 
this tribe of Indians, without exception or reservation. But the court 
said that the direction to sell said Jands for the benefit of the Stock- 
bridge Munsee tribes did not embrace the 16th section, because “ it will 
not be supposed that Congress intended to authorize a sale of land 
which it had previously disposed of.” 

Speaking of the rights of the State under the grant the court say: 

In the construction of grants supposed to embrace Jands in the occupation of In- 


dians, qnestions have arisen whether Congress intended to transfer the fee, or other- 
wise; but the power of the United States to make such transfer has in no instance 
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been denied. In the present case, there can hardly be a doubt that Congress intended 
to vest in the State the fee to section sixteen in every township, subject, it is true, as 
in all other cases of grants of public lands, to the existing occupancy of the Indians 
so long as that occupaucy should continue. 

Now the court clearly ruled that the temporary reservation of the 
16th section did-not take it out of the operation of the grant, and that 
the right of possession passed to the State immediately upon being dis- — 
encumbered. Furthermore that the direction to apply the proceeds of 
the sale of the reservation to a particular object did not include the 16th 
section which had been previously disposed of. | 

The question before the court in the case of Buttz v. Northern Pacific 
R. R. Co. was whether lands to which the Indian title had not been ex- 
' tinguished (and hence in reservation) passed by the grant to the com- 
pany. The court held that the grant to the road operated to convey - 
the fee in said lands to the company subject to the right of occupancy 
by the Indians. 

The grant contained a ‘stipulation that the government would extin- 
guish the Indian title as rapidly as might be * consistent with publie 
policy, and the welfare of the Indians.” The land was therefore appro- 
- priated and reserved for the use of the Indians until public policy and 

. the general welfare of the Indiavs demanded its extinguishment. How 
long that would or should continue no one could tell. But yet the grant 
passed the fee to the company in such lands upon the tiling of map of 
definite location, ‘subject to that condition so far as the Indian o 
was concerned.” 

It is therefore not inconsistent with the theory of a grant an pieseate 
that the full free and presentenjoymentof rights undez the grant should 
be subject to a contingency. 

The principle announced in the cases cited as controlling the grant 
for. school purposes, is alike applicable to the grant of September 28, 
1850, granting to the State all of the swamp and overflowed land which 
shall remain unsold at the date of the grant, which included all land 
of the character specified, owned by the United States at the date of 
the act, although they may at that time be reserved from sale, or set 
apart for some temporary use of the government. 

So therefore the swamp land grant is a grant in presenti vesting in 
the State the fee simple to all lands of that description at the date of 
the passage of the act, subject to the use of the government or other 
uses for which a reservation is made, so long as that reservation shall 
continue. | | 

In the matter of the application of the State of Illinois for certifica- 
tion under the swamp land grant, of certain even sections within the 
six mile limit of the Mobile and Chicago Railroad, Secretary McClellan 
held that the State had no right to such sections, because they had been 
reserved for the special purpose of reimbursing the government for 
lands granted to the road. It was not because the lands were simply 
in reservation that the claim of the road was rejected, but because the 
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reservation was of such character as amounted to a disposition of the 
land for other purposes. 

It was the theory of the government, in making grants to aid in the 
construction of roads, that the land along the route of road would be 
enhanced in value by the building of the road; and alternate sections 
were reserved to be disposed of for the benefit of the government, at 
not less than the double minimum price, to reimburse the government 
for lands granted to the road. Any other disposition of such lands 
would be incompatible with the policy of the a in respect to 
these grants. 

It is not intended to hold in this opinion that the swamp grant at- 
taches to any reservation that may amount to a practical disposition of 
the land, but it is sufficient for the purposes of this case to hold that 
the wood reservation on Bois Blane Island, being for mere temporary 
use for the purpose of supplying the garrison at Fort Mackinaw with 
fuel, the object of which would terminate with the consumption of the 
fuel, was not such a sale or disposition of the land as to-except it from 
the operation of the grant. 

Iam,upon the whole, unable to concur in the recommendation for 
suit. 


—— me 


CIRCULAR—-ACT OF MARCH 8&8, 1889. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., March 8, 1889. 


Registers and Receivers of United States Land Offices : 

GENTLEMEN: Your attention is called to the provisions of an act of 
Congress entitled ‘‘An act to withdraw certain public lands from pri- 
vate entry and for other purposes,” approved March 2, 1889, a copy of 
which is hereto attached, containing eight sections. 

The first section of said act provides that from and after its passage 
‘no publie lands of the United States, except those in the State of 
Missouri, shall be subject to private entry.” This relates to the private 
sale or entry of “ offered ” Jands under sections 2354 and 2357, U.S. B.S. 
See pages 4 to 8, 90 and 91, general circular, January 1, 1889. No sale 
or location, at private entry, will be admissible, under said first section, 
except in Missouri, but disposals of this class of ‘‘ offered” lands under 
the pre-emption, homestead, or other laws, are not otherwise affected 
thereby. 

The second section of the act allows in general terms any party who 
has heretofore made a homestead entry and who has not perfected title ~ 
thereunder to make another homestead entry, while denying such right 
to any party who perfects title to lands under the pre-emption or home- 
stead laws already initiated, and specifically provides that parties who 
have existing pre-emption rights may transmute them to homestead 
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entries and perfect title to the lands under the homestead laws, although 
they may have heretofore had the benefit thereof. 

Therefore you will not hereafter reject a homestead ape ation on 
the ground that the applicant can not take the prescribed oath that he 
has not previously made sueh an entry, but he will be required to show 
by affidavit, designating the entry formerly made by description of the 
land, number and date of entry, or other sufficient data, that it was 
made prior to the date of said act, and also that he has not since per- 

- fected a pre-emption or homestead title initiated prior to that date. In 
cases when the former entry was made subsequent to the date of the 
act, the rule remains unchanged, as given on page 17 or the general 
circular of January 1, 1889. 

' he third section piovides for permission to be granted in certain 
cases by the register and receiver of the proper district land office for 
parties claiming public land as settlers under existing laws to leave and 
be absent from the land settled upon for a specified period, not to ex- 
ceed one year at any one time. The applicant for such permission will 
be required to submit testimony to consist of his own affidavit, corrob-_ 
orated by the affidavits of disinterested witnesses, executed before the 
register or receiver or some officer in the land district using a seal 
and authorized to administer oaths, setting forth in detail the facts on 
which he relies to support his application, and which must be sufficient 

_ to satisfy the register aud receiver, who are enjoined to exercise their 
best and most careful judgment in the matter, that he is unable by 
reason of a total or partial destruction or failure of crops, sickness, or — 
other unavoidable casualty to secure a support for himself or those de- — - 
pendent upon him upon the land settled upon. In case a leave of ab- — 
sence is granted the register and receiver will enter such action on - 
their records, indicating the period for which granted, and promptly 
report the fact to this office, transmitting the testimony on which their 
action is based. In case of refusal the applicant will be allowed the 
right of appeal on the usual conditions. ae Be. 

By reference to section 4 you will observe that it simply. fives. ‘abl 
$1.25 per acre the price of certain lands within the limits of railroad’, — 
grants which had been increased by law to the double minimum price. 

The 5th and 6th sections both provide that parties who made home- 
stead entries prior to the date of the act, of less than 160.acres, shall 
have the right to make an additional entry of a quantity sufficient with 
the original entry to complete the maximum quantity of 160. acres, with- 

- out affecting existing rights of soldiers—-see pages 26, 27 of circular of 
January 1, 1889—or of settlers within railroad limits—see pages 21, 22, / 
and 23 idem. | 

1. The fifth section provides for an additionalentry ofland which shall... 
be contiguous to the land embraced in the orginial entry, for which the ~~. 
final proof of residence and cultivation made on the original entry shall 
be sufficient, but of which no party shall have the benefit who does not, 


a. 
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at the date of his application therefor, own and occupy the land covered 
by his original entry, and which shall not be permitted, or if permitted, 


shall be canceled, if the original entry should fail, for any reason, prior’ 


to patent, or should appear to be illegal or fraudulent. Applicants for 
additional entries under this section will be required to produce evi- 
dence that they own and occupy the land embraced in their original 
entries, to be properly described by legal subdivisions and by reference 
to the number and date of the original entry, and the evidence to con- 
sist of their own affidavits, corroborated by the affidavits of disinter- 
ested witnesses, executed before the register or receiver or some officer 
in the land district using a seal and authorized to administer oaths. In 
addition to this, the proper homestead application and affidavit must be 
filed, which may be on the forms prescribed under the act of March 3, 
1879 (4-018 and 4-086), properly modified so as to show the section and 
act under which application is made, and the affidavit modified by 
striking out the portion that refers to military services, which is not re- 
quired under this act. 


2, The 6th section admits of an additional entry of land, which need 


not be contiguous to the land embraced in the original, by parties who 


have complied with the conditions of the law with regard to the orig- 


inal entry, and have had the final papers issued therefor, and with the 
condition of residence and cultivation of the land embraced in the ad- 
ditional entry, to be made and proved as in ordinary homestead entries. 

Application and affidavit will be required in entries under this section 
(6) and the same forms (4-018 and 4-086) may be used as above stated 
in reference to entries under the 5th section. | 

In additional entries under both sections the usual homestead fees 
and commissions will be required to be paid, and receipts will be issued 


therefor. Notes will be made on the entry papers and opposite the 


entries ou the monthly abstracts referring to the section and the act 
under which allowed. 

The 7th section of the act prescribes a rule of construction for the 
act of March 3, 1879, in accordance with which you will receive and 
properly act upon any evidence which parties desiring to avail them- 
selves thereof may see proper to submit, showing that accident or un- 
avoidable delays have prevented them from making proof on the date 
specified in the public notice, in cases in which the proof was taken 
within ten days following that date. But this will not be necessary 
when continuances are made, as provided for in subdivision 13, on 
pages 43 and 44, of circular of January 1, 1889, to which you are re- 
ferred. | 

The 8th section does not appear to call for remark in this com- 
munication. | 


Very. respectfully, S. M. STOCKSLAGER, 
oY | Commissioner. 
Approved : JOHN W. NOBLE, 


Secretary. 


-~ 
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[PUBLIC--No. 124.] 


AWN ACT to withdraw certain public lands from private entry, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States of America 
an Congress assembled, That from and after the passage of this act no public lauds of 
the United States, except those in the State of Missouri, shall be subject to private 
entry, 

Sec. 2. That any person who has not heretofore perfected title to a tract of land | 
of which he has made entry under the homestead law, may make a homestead entry . 
-of not exceeding one-quarter section of public land suneut to such entry, such pre- 
vious filing or entry to the contrary notwithstanding; but this right shall not apply | 
+o persons who perfect title to lands under the pre-em ntion or homestead laws already 
initiated : Provided, That all pre-emption settlers upon the public lauds whose claims 
have been initiated prior to the passage ot this act may change such entries to home- 
stead entries and proceed to perfect their titles to their respective claims under the 
thomestead Jaw notwithstanding they may have heretofore had the benefit of such 
Jaw, but such settlers who perfect title to such claims under the homestead law shall 
not thereafter be entitled to center other lands nnder the pre-emption or homestead 
Jaws of the United States. | . 

SEc. 3. That whenever it shall be made to appear to the register and receiver of any 
public land office, under such regulations as the Secretary of the Interior may pre- 
scribe, that any settler npon the public domain under existing law is unable by rea- . 
son of a total or partial destruction or failnre of crops, sickness, or other unavoidable 
casualty, to secure a support for himself, herself, or those dependeut upon him or her — 
upon the lands settled upon, then such register and receiver may grant to such a— 
settler a leave of absence from the claim upon which he or she has filed for a period. 
not exceeding one year at any one time, and such settlerso granted leave of absence 
shall forfeit no rights by reason of such absence: Provided, That the time of such 
actual absence shall not be deducted from the actual residence required by law. 

Sec. 4. That the price of all sections and parts of sections of the public lands 


within the limits of the portions of the several grants of lands to aid in the construc- 


tion of railroads which have been heretofore and which may hereatter be forfeited, 
which were by the act making such grants or have since been increased to the double 
1uinimum price, and also of all lands within the limits of any such railroad grant, 
ut not embraced in such grant, lying adjacent to and coterminous with the portions. 
-of the line of any such railroad which shall not be completed at the date of this act, 
as is hereby fixed at one dollar and twenty-five cents per acre. 

' Sac. 5. That any homestead settler who has heretofore entered less than one-quarter 
section of land may enter other and additional land lying contiguous to the original 
entry which shall not, with the land first entered and occupied, exceed in the aggre- 
gate one hundred and sixty acres, without proof of residence upon and cultivation of 
the additional entry; and if fiual proof of settlement and cultivation has been made 
for the original entry when the additional entry is made, then the patent shall issue 
without further proof: Provided, That this section shall not apply to or for the benefit 
-of any person who at the date of making application for entry hereunder does not 


Own and occupy the lands covered by his original entry: And provided, Thatif the ~ 


original entry should fail for any reason prior to patent, or should appear to be illegal | 
-or fraudulent, the additional entry shall not be permitted, or, if having been initiated, 
Shall be canceled. 

Sec, 6. That every person entitled, under the provisions of the homestead laws, to 
enter a homestead; who has heretofore complied with or who shall hereafter comply . 
with the conditions of said laws, and who shall have made his final proof thereunder 
for a quantity of land less than one hundred and sixty acres and received the receiver's 
final receipt therefor, shall be entitled under said Jaws to enter as a personal right, 


- and not a-signable, by legal subdivisious of the publiclands of the United States sub- 


ject to bomestead entry, so much additional land as added to the quantity previously 
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so entered by him shall not exceed one hundred and sixty acres: Provided, That in no 
case shall patent issue for the land covered by such additional entry until the person 
making such additional entry shall have actually and in conformity with the home- 
stead laws resided upon and cultivated the lands so additionally entered, and other- 
wise fullycomplied with such laws: Previded, alse, That this section shall not be con- 
strned as affecting any rights as to locatiou of soldiers’ certificates heretofore issued 
under section two thousand three hundred and six of the Revised Statutes, | 

Sec. 7. That the ‘tact to provide additional regulations for homestead and pre- 
emption entries of public lands,” approved March third, eighteen hundred and seventy- 
nine, shall not be coustrued to forbid the taking of testimony for final proof withiu 
ten days following the day advertised as upon which such final proof shall be made 
in cases where accident or unavoidable delays have prevented the applicant or wit- 
nesses from making such proof on the date specified. 

Src. 8 That nothing in this act shall be construed as suspending, repealing, or in 
any way rendering inoperative the provisions of the act entitled, ‘‘An act to provide 
for the disposal of abandoned and useless military reservations,” approved July fifth, | 
eighteen hundred and eighty-four. 

Approved, March 2, 1889. 


RAILROAD GRANT—ACTS OF APRIL 21, 1876 AND MARCH 38, 1887. 


KIMBERLAND v. NORTHERN PaAciFic R. R. Co. 


A valid pre-emption claim initiated before notice of withdrawal on general route was 
received at the local office, is sufficient, under the act of April 21, 1876, to except 
the land covered thereby from the operation of said withdrawal. 

Under the act of March 3, 1887, it is the duty of the Secretary of the Interior to re- 
adjudicate cases wherever it appears that the pre-emption or homestead entry of 
a bona fide settler has been erroneously canceled on account of a railroad grant, 
and the plea of res judicata cannot be interposed to relieve the company as against 
such action. 

Where part of an entry has thus been erroneously canceled, it should be re-instated 
to the extent of such cancellation, and a patent issued thereon, if the settler has 
shown due compliance with the eee 

Land covered by the bona fide settlement of a pre- -emptor, prior to the filing of the 
map of general route, is not enhanced in price as against the pre-emptor. 


Secretary Vilas to Commissioner Stockslager, February 25, 1889. 


On April 20,1871, Lyonell J. Kimberland filed his pre-emption declara- 
tory statement No. 1670, for the 8S. $ of the SE. 4 of Sec. 17, and the N. 
4 of the NE. 4 of Sec. 20, T. 4 N., R. 16 E., Vancouver land district, 
Washington Territory, alleging settlement October 1, 1870. On July 
1, 1871, he submitted his proof, which being duly approved as in all re- 
spects satisfactory, he located military bouuty land warrant No. 72,621, 
and thereupon final entry certificate was issued to him. 

The tract in the odd numbered section lies within the primary limits 
of the grant to the Northern Pacific Railroad company, of July 2, 1864 
(13 Stat., 365), on its proposed main line of road from Wallula Junction 
to Vancouver in Washington Territory, as shown by the company’s map 
of general route filed August 13,1870. The road between the two points 
named has never been definitely located. 

Said tract is also within the indemnity limits of the braneb line of 
said company’s road, as constructed, and was selected by the com- 
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pany for indemnity purposes, May 18,1885. Patent for the same has 
not been issued, nor has the selection aforesaid ever been approved. 

On December 6, 1873, your office suspended Kimberland’s entry be- 
cause of conflict with the withdrawal of August 13, 1870, on said map 
of general route of the main line, and npon report of the local officers 
(by letter dated February 24, 1874) that Kimberland had elected to have 
his entry canceled as to the conflict, said location was, on April 17, 1874, 
canceled by your office, with directions that he be allowed to stibelitute 
‘‘ cash ” for the tract in the even section. 

On June 4, 1874, one Thomas Johnson was’ permitted by the’ local 
officers to anne homestead entry for the tract in the even numbered 
section. 

. These facts being brought to the knowledge of Kimberland, he at once 
applied to have his claim re-instated and placed in the same condition 
as before interfered with by Johnson, and submitted, in support thereof, — 
certain affidavits showing that he actually settled on the Jand in July, 
1866, instead of October, 1870, as alleged in his said declaratory state- 
ment, and that in March, 1869, he employed one A. H. Simons, an acting 
deputy surveyor, to make out and file for him a homestead application — 
for said land; that he paid Simons $16, demanded by him as the land © 
office fees, and thereafter continued to reside upon and cultivate the 
land, supposing he was completing his homestead residence thereon, 
nnatil sometime in the year 1870, when he received information that his 
application had never been sent to the land office and that he had con- 
sequently no entry of record for the tract, whereupon, through the as- 
sistance of said Thomas Jobnson he made out and filed his said pre- 
emption declaratory statement that but for the breach of trust of said 
Simons he would have made entry for the entire tract as a homestead 
long prior to August 13,1870. Kimberland further states that said 
Johnson had no authority from him, directly or indirectly, to have his — 
pre-emption entry, or any part thereof, canceled, or to act for him in 
any manner, and that Johnson’s actions in the premises were fraudulent. 

These affidavits were forwarded to your office by letter of August 18, 
1874, in which the local officers also report that their letter of February 
24, 1874, stating that Kimberland had elected to have his entry can- 
celed, was based entirely upon statements made to them by said Thomas 
J Shu son: 

The matters involved appear to nase been fully considered by your 
office, and on December 30, 1874, your predecessor, Commissioner Bur- 
dett, held that Ginberanl is— | 
 Equitably entitled to the whole aay. his good faith as a pre-emptor being fully 
established, and the improvements upon the laud being extensive and valuable. 
Having failed, however, to appropriate the claim by filing or entry, so as to anticipate 
the reserved rights of the company, and having accepted the decision of this office 
adverse to his rights, he can not legally bold the part in the odd section. He is, how 


ever, entitled to the tract in the even section, and if he so desires, the warrant will 
be applied to that portion, and the cancellation will be restricted to the odd section, 


i 


320 DECISIONS RELATING TO THE PUBLIC LANDS. 


Johnson’s entry was thereupon held for cancellation. 

On appeal by Johnson, my predecessor, Secretary Chandler, on No- 
- vember 16, 1875, affirmed the said decision of your office, and in accord- 
auce therewith, at the request of Kimberland, said warrant was applied 
to the eighty acre tract in the even section, and patent issued thereon 
August 15, 1876. 

On December 24, 1887, application was made by maberada through 
his attorney, John Mullan , €sq., under the provisions of the act of March 
3, 1887 (24 Stat., 550), that his claim to the tract in the odd section be 
re-instated, and that patent issue to him thereon. 

I am now in receipt of your office letter of January 7, 1888, in which, 
after setting forth the facts substantially as hereinbefore stated, you. 
further report that the withdrawal on the map of general route of the 
main line of the company’s road, filed August 13, 1870, was not received 
at the local office at Vancouver until October 17, 1870, and that Kim- 
berland’s filing and proof show settlement October 1,1870. You there- 
upon express the opinion that without considering the affidavits filed 
by Kimberland, showing settlement in 1868, his claim, as evidenced by 
his filing and proof, excepted the tract from the withdrawal of August 
13, 1870, and that his entry was therefore erroneously canceled. Citing 
Northern Pacific Railroad Company v. Burns (6 L. D., 21). Whereupon 
you report the matter to this Department for re-adjudication under sec- 
tion three of said act of March 3, 1887, having given notice thereof to 
the parties in interest. 

The record further shows that on August 15, 1871, Kimberland sold 
and conveyed, by deed of general warranty, the land embraced in his 
original eutry, to one J. J. Golden, for the price of $1,500; that since 
the purchase by Golden, the town of Goldendale has been located and 
built on the land, and is now the county-seat of Klikitat County, Wash- 
ington Territory, with a court house and jail built by the county in 1879, 
and a population of about seven hundred inhabitants, to many of whom 
and to other parties lots in said town have been sold and conveyed by 
said Golden. The town has been incorporated and has a mayor and a 
regular city government. 

It also appears that the tract as originally entered was first settled 
upon and occupied as early as 1859, by one Hanson, who was succeeded 
in 1860, by one Walters, that Walters was succeeded by one Stanley, 
who was in turn succeeded by Kimberland in 1868. It is thus shown 
that the entire tract has been continuously occupied and claimed by 
settlers ever since 1859. 

With his application Kimberland files the affidavits of himself and 
several other persons showing that he has not located another claim 
or made an entry in lieu of the one he claims to have been erroneously 
canceled, and that he did not voluntarily abandon his said original - 
entry. 

The case has been elaborately argued by counsel for both Kimber- 
land and the company. 


¢ 
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By the first section of the act of April 21, 1876, (19 Stat., 35), it is 
‘provided : | | 

That all pre-emption and homestead entries in compliance with any law of the 
United States, of the public lands, made in good faith, by actual settlers, upon tracts 
-of land of not more than one hundred and sixty acres eacb, within the limits of any 
land grant, prior to the time when notice of the withdrawal of the lands embraced 
in such grant was received at the local land office of the district in which such lands 
are situated ... . . . . . aud when the pre-emption and homestead laws have 
been complied with and proper proofs thereof have been made by the parties holding 
such tracts or parcels, they shall be confirmed, antl patents for the same shall issue to 
the parties entitled thereto. 


The third section of said act of March 3, 1887, entitled ‘‘ An Act to 
provide for the adjustmeit of land grants made by Congress to aid in 
the coustruction of railroads and for the forfeiture of unearned lands, 
and for other purposes,” provides : 4 
That if, in the adjustment of said grants, it shall appear that the homestead or pre ~ 
remption entry of any bona fide settler Las been erroneously canceled on account of 
any railroad grant or the withdrawal of public lands from the market, such settler 
upon application shall be re-instated in all his rights and allowed to perfect his entry 
-by complying with the public land laws: Provided, That he has not located another 
claim or inade an entry in lieu of the one so erroneously canceled: And provided also, 
‘That he did not voluntarily abandon said original entry. 
The claim of Kimberland, to the land here in question, was, as shown 
-by his pre-emption filing and proof, iu existence prior to the receipt. at 
the loeal land office at Vancouver, of notice of the withdrawal on inap 
-of general route of the company’s road, filed August 13, 1870, and was 
therefore sufficient, under the act of April 21,1876, (without consider- 
ing specially in this connection his allegation and proof of settlement 
in 1868, subsequently submitted as shown,) to except the land from the 
operation of said withdrawal. (Jacobs v. Northern Pacific Railroad 
- Company (6 L. D., 223), and cases there cited). It accordingly follows 
that Kimberland’s entry was, as touching the tract in the odd section, 
erroneously canceled on account of the withdrawal aforesaid. 

- Itis contended by counsel for the company that the decision of No- 
veinber 18, 1875, being a final adjustment by this Department of the 
controversy between the company and Kimberland, touching the tract 
now in question, the principle of res adjudicata must be applied as an 
-effectual bar to any further consideration of the question then decided. 

I can not agree, especially in view of the provisions of the act under 
which Kimberland’s present application is made, that this contention is: 

sound. In the circular of departmental instructions issued November 
22, 1887, relative to the adjustment of railroad grants under the act of 
March, 1887, it was said by my predecessor, Secretary Lamar, in con- 
struing ri act: ! 

‘That a final decision of a former or the present Secreta is not only no longer a 
bar to the further consideration of the question decided, but it is made the duty of 
‘the Secretary to re-adjudicate the case, notwithstanding the former decision, wher- 
‘ever it appears that the pre-emption or homestead entry of a bona fide settler has been - 


erroneously canceled on account of any railroad grant or withdrawal of public lands . 
drom market. 
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It has, moreover, been held that the final rejection by the Department: 
of aclaim for a tract of land, preferred under a specific statute does not. 
preclude a subsequent application by the same person, for the same- 
land under a different statute. Blodgett v. Central Pacific Railroad. 
Company (6 L. D., 309); Elwell v. Northern Pacific Railroad Company 
(5 L. D., 566). 

In the case at bar, Kimberland’s good faith in bis settlement on the 
land is abundantly shown, and it now appearing that his entry to the 
extent that it embraced the eighty acre tract in the odd section, ‘has. 
been erroneously canceled” on account of said withdrawal of August 

13, 1870, and his present application being accompanied by proofs, fully 
meeting the requirements of the provisos of said third section, his claim 
comes clearly within the provisions of the act, and the principle of res- 
adjudicata can not be interposed to relieve the company against the ap- 
plication thereof, in accordance with its manifest intent and meaning. 

Kimberland’s application, in view of the foregoing, must be allowed.. 
His entry, to the extent that the same was canceled, should therefore be 
re-instated, and as his proofs submitted and the military bounty land 
warralt as originally loeated, cover the entire tract of one hundred and 
sixty acres, patent should issue to him for the eighty acres in the odd 
section not included in the patent heretofore issued, without further 
payment being required. It being satisfactorily shown that his rights 
under his settlement were acquired, in reference to the whole tract, as. 
early as 1868, more than two years before the general route of the com- 
pany’s road was fixed, and, therefore, before the lands along the live 
thereof were affected by the grant to the company, the tract in the even: 
section was not raised in price by the operation of the grant, as against 
the settlement rights of Kimberland acquired as aforesaid, and the local 
officers were clearly right in the first instance, in allowing him to cover 
the whole tract at the minimum rate of one dollar and twenty-five cents 
per acre. . 

I have therefore to direct that patent issue to him accordingly. The 
selection of the tract by the railroad company for indemnity purposes. 
must be canceled. 


HOMESTEAD ENTRY—REPAY MENT, 


LYDIA KELLEY. 


Repayment will not be allowed where an entry is canceled on account of its frandu- 
lent character. 


Secretary Vilas to Commissioner Stockslager, February 25, 1889. 


I have examined the case of Lydia Kelley, on appeal from your office: 
decision of January 23, 1888, refusing repayment of the fees and com. 
missions on her homestead entry for the SW. 4 of Sec. 13, T. 99, Rt. 60: 
W., Yankton, Dakota. | 
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The record shows that Kelley made homestead entry of above tract 
October 22, 1881, made proof and received final certificate November 29, 
1886, 

The proof not being satisfactory to your office, a call was made upon 
the homesteader to furnish a duly corroborated affidavit, testifying to 
certain facts referred to in said call. 

Upon an examination of the facts contained in said affidavit, your 
office, on June 16, 1887, rendered a decision, which concluded as follows : 


In my opinion Mrs, Kelly has not acted in good faith, and never had any intention 
of settling upon the land permanently, and the meager character of the improve- 
ments, and the nutter absence of all farm machinery and stock still further convinces 
me that she is seeking to obtain title to the land by a colorable compliance with the 
law only and through fraud. -Therefore her final proof is rejected and her original 
homestead entry aud final certificate are held for cancellation. — | 


August 4, 1887, Lydia Kelley was duly notified of the above decision, 
and one week thereafter her attorney presented at the local office a re- 
linquishment of all her right, title and interest in and to said tract, a 
quitclaim deed of the same to the United States, an abstract of title 
thereto, and an application for the repayment of the fees and commis- 
sions paid on her said homestead. 

January 23, 1888, your office denied the application for repayment, on 
the ground, *‘ that the law governing the return of fees and commissions 
does not provide repayment in cases of this character.” From this 

decision Kelley appealed to the Department. 

The act of June 16, 1880 (21 Stat., 287), provides that:— 

In all cases where homestead, or-timber culture, or desert land entries, or other en- 
tries of public lands, have heretofore or shall hereafter be canceled for conflict, or 
‘where for any cause, the entry has been erroneously allowed and can not be conjirmed, 
the Secretary of the Interior shall cause to be repaid to the person who made such 
entry, or to his heirs or assigus, the fees and commissions, amount of purchase money 
and excess paid upon the same, upon'the surrender of the duplicate receipt and the ~ 
execution of a proper relinquishment of ail claims to said lands. 

It is evident from the language of the statute, that the case at bar 
does not come within the purview of the above act. Kelley upon being 
informed of your decision rejecting her final proof and holding her 
original homestead entry and final certificate for cancellation, volun- 
tarily relinquished her claim. I¢% is clear that whatever loss she may 
sustain was the result of her fraudulent effort to obtain title to public 
land without complying with the provisions of law, and the Department 
will not under such circumstances grant the relief prayed for. 

Your décision is accordingly affirmed. 
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RAILROAD GRANT—ACT OF MARCH 8, 1887. 


PARKER v. NORTHERN PAcrFic R. R. Co. 


‘The relinquishment of an entry, on receipt of notice from the local office thatit had 
been suspended under departmental direction, on accountof conflict with a rail- 
road grant, is not such a ‘ voluntary” abandonment as will bar re-instatement 
under the act of March 3, 1887. 

The act in question is remedial in its nature, and should be construed liberally in 
favor of the bena fide settler as against a grantee of the government. 


Secretary Vilas to Commissioner Stoekstager, March 2, 1889. 


This is an application by John G. Parker, for the re-instatement of 
his homestead entry No..1126, On lots 1 and 2 and S. $ NW.4 See. 31, 
T. 21 N., R. 5 E., Olympia district Washington Territory, and is made 
under section 3, of the act of March 3, 1887, entitled “‘An act to pro- 
vide for the adjustment of Jand grants made by Congress to aid in the 
construction of railroads, and for the forfeiture of unearned lands and 
for other purposes.” (24 Stat., 556). 

So much of section 3 of the act asis material to the present case is as 
follows: 

That if in adjustment of said grants it shall appear that the homestead or pre-emp- 
tion entry of any bona fide settler has been erroneously canceled on account of anyrail- 
road grant or the withdrawal of public lands, from market, such settler upon applica- 
tion shall be re-instated in all his rights and allowed to perfect his entry by comply- 
ing with the public land laws: Provided, That he has not located another claim or 
made an entry in lieu of the one so erroneously canceled: And provided also, That 
he did not voluntarily abandon said original entry. . . . .” 

The lands involved in the application and described above are within 
the granted limits of the grant of July 2, 1864 (13 Stat., 365), to the 
Northern Pacific Railroad Company, withdrawal of which took effect 
on filing map of general route, August 13, 1870. They are also within 
the limits of the withdrawal for the amended location of the general 
route, which it was claimed took effect, July 19, 1879. Parker’s entry 
was made the same day, August 13, 1870, that the rights of the company 
attached under said first named withdrawal, and, as has been held by 
this Department, said “entry must be regarded as the superior right” 
and its existence “‘at the time of filing the map of general route excluded 
the tracts from the said withdrawal of August 13, 1870.” Northern 
Pacific R. R. Co. v. Parker and Hopkins (2 L. D., 569); St. Paul Min- 
neapolis & Manitoba Ry. Co.. v. Gjuve oa ie; D., 331); Talbert v. North- 
ern Pac. R. R. Co. (2 L. D., 536). 

July 11, 1873, however, Parker relinquished his entry and abandoned 
the lands, and said entry was canceled, July 22,1875,and it was held by — 
this Department, April 15, 1884, in the case of the Northern Pacific R. 
R. Co. v. Parker and Hopkins, supra, that by said cancellation, the land 
covered by the entry *“ passed to the United States and was included in 
said withdrawal of July 19, 1879.” 


DECISIONS RELATING TO THE PUBLIC LANDS. 325 


The statute above quoted under which the application under consid- 
eration is made, provides for the re-instatement of the homestead or | 
pre-emption entries of bona fide settlers, which have been “erroneously 
canceled on account of any railroad grant or the withdrawal of public 
lands from the market,” provided, among other things, such settler did 
not voluntarily abandon said originalentry.”. The application of Parker 
is resisted by the railroad company on the grounds—Ist. That the entry 
was not ‘‘erroneously canceled” because the cancellation “ followed as 
a consequence of a relinquishment” voluntarily made by Parker, and, 
2nd. That: Parker “voluntarily abandoned said original entry” and 
hence *‘ comes within the exception ” of said proviso. 


Parker set forth in his application “ that in May 1875, while improv- | — 


ing and cultivating said land under the homestead law, he received . 
-. notice from the local officers, to the effect, that said land was within the 
grant of the Northern Pacific R. R. Co., under the 6th section of the act 
of incorporation of said company, approved July 2, 1864, and that his 
homestead entry had been suspended, and if said entry was found within 
the grant, it would be canceled; that having ascertained from the 
register and receiver that they were acting under instructions of the 
Commissioner, by approval of the Secretary, and having no redress 
therefrom, he accordingly relinquished his claim to said land, and that. 
said relinguishment was made under duress and compulsion at the 
instance of the Department of the Interior, and was not voluntary.” 
From a copy of the blank used by the local officer in giving such 
notice, it appears that the notice to Parker referred to by him in his 
application, recited that ‘pursuant to instruction from the Commissioner 
of the General Land Office ” he (Parker) was notified that the Hon. Sec- 
retary of the Interior has decided relative to the rights of the Northern 
Pacific R. R. Co., under the 6th section of the act organizing said com- 
pany, approved July 2,1864, that said section operates as a withdrawal 
of the lands within the limits of such grant from the —— day of - ; 
187— . . . and then concluded with notice that “whereas” he had 
“under date of —--—- day of , 1870, made homestead entry” | 
on land “embraced within said oe therefore his said entry was sus- 
pended,” ete. - 
‘Since the cancellation of his eae Butier has twice made applica- 
tion to purchase the land under the second section of the act of June - 
15, 1880 (21 Stat., 237),—the first time, July 9, 1883, and tke last time 
in 1887—both of which applications were denied ; and July 14,1888, he 
made his present application for re-instatement of his entry under the 
third section of the act of March 3,1887. The last application is trans- 
mitted without recommendation by your office to this nrenerunent for 
. its consideration. 
Parker’s entire conduct shows, that he has throughout desired to se- 
cure the land and would not have abandoned it or relinquished his en- 
try “ voluutarily.” The character of the notice served on him was such 
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as to convince him, that by an express decision of this Department re- 
lating to the land covered by his entry, it would be impossible for him 
to hold it, and it would therefore be a useless expenditure of time and 
money to attempt todo so. This, if it did not, in contemplation of law 
amount to duress or compulsion, was at least sufficient to render the 
act of relinguishment and abandonment involuntary within the mean- 
ing of the statute, which is remedial in its nature, and should be liber- 
ally construed in favor of the bona fide settler claiming its benefits as 
against a mere grantee of the government. 

The relinquishment of the entry was made because of the supposed 
superiority of the rights of the railroad company under its said grant, 
and the cancellation of the entry following the relinquishment was in 
reality ‘‘on account of” said grant. The right of Parker under his 
entry was, however, superior to that of the company, under its grant, 
as hereinbefore shown, and therefore said entry was ‘erroneously can- 
celed on account of” said grant. 

I am of the opinion, that the application for re-instatement of the 
entry of Parker should be granted, and you are accordingly so in- 
structed. 3 


CALIFORNIA SCHOOL INDEMNITY—ACT OF MARCH 1, 1877. 
HAMBLETON ¥. DUHAIN ET AL. 


The cancellation of an indemnity selection on the erroneous conclusion that the State 
‘had not sold the land, or if it had, the purchaser did not desire to perfect his 
claim thereto,” would not divest a purchaser of his possession, or right of pur- 
chase under. the act of March 1, 1877. 

The rejection of an application to purchase under said act will not bar a second ap- 
plication, by the same party, based on a different claim of right. 

An applicant for the right of purchase under said act, may be regarded as ‘‘ an inno- 
cent purchaser for valuable cousideration,” if his vendor held without notice of 
defect in the State’s title. 


Secretary Vilas to Commissioner Stockslager, March 2, 1889. 


In the case of James W. Hambleton v. C, C. Duhain and James 
Whalen, appealed by the defendants from the decision of your office 
dated November 24, 1886, the record shows the following facts: 

On May 30, 1861, the State of California selected the SE. 4, and the 
SE. 4 of the SW. 4 of Sec. 1, and the NE. 4of the SW. { of Sec. 12, all in 
T.9N., R.2 W., M.D. M., California, in lieu of the same quantity of land 
in See. 16, T. 24 N., R. 6 W., same town and range, at that time included 
in the Nome Lacke Indian reservation. This selection was approved 
to the State January 20, 1873. Under proper instructions said reser- 
vation was surveyed in 1857, but the land embraced in the survey, from 
some cause, was never set apart as an Indian reservation by executive 
order, and it was formally abandoned on July 7, 1870. H. I. Willey, 
the surveyor-general of California, in a letter, dated January 23, 1834, 
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se Ex. D.,” states that the records of his office show approved locations 
made by different parties in 1871 and 1872 for said section sixteen, and - 
that. two hundred acres of the saine were patented by the State ecomber 

11, 1874, to one of said locators, and that the balance was so patented to 

the other locators September 30, 1882. OnJune 3, 1874, the State of Cal- 

ifornia patented the land in ROnLnOWers? to the heirs of M.‘A. Wood. 

‘On March 9, 1877, Kate V. Wood deeded an undivided one-third inter- 

est in said lands to James W. Hambleton, and on September 22, 1879, 

Edward ©. Wood, deeded to the same party an undivided one-third 

interest in same. On November 18, 1881, Hambleton, by his attorney, 

applied to purchase the land in controversy under the provisions of the 
act of March 1, 1877 (19 Stat., 267), relating to indemnity school selec- 
tions in the State of California. This application was rejected by the 

Jocal officers on two grounds: 1st, because their records did not show 

that the State’s selection was invalid; and, 2d, because Hambleton was 

the owner of only two-thirds of the State’s title. On appeal to your 
office the decision was, on January 26, 1883, affirmed, on the ground 

dast stated. No appeal was taken from that decision. On January 23, 

1883, the State’s selection of the land in controversy was canceled by 
your office and the State surveyor-general duly notified of the actiun 

taken, and he was requested to notify the vendees of the State, if there 

should be any, that they would be allowed ninety days from receipt of 
notice within which to make the required proof, and to perfect their 
titles under the provisions of the second section of said ‘act. 

The State survey or-general, through inadvertence, failed to give Ham- 
bleton this notice till subsequent to July 7,1884. He was, however, 
notified in February, 1883, by the local officers of said cancellation of 
the State’s selection. 

On April 25, 1884, your office addressed the local officers as follows: 

As no application to purchase the land (the land in controversy) has been received 
through your office, it is to be presumed that the State had not sold the same; or if it 
had, the purchaser did not desire to perfect his title thereto in the manner provided; _ 
and in view thereof I am of the Spon that the said land shoald be treated as vacant — 
public land. 

On May 12, 1884, Duhain entered one hundred and sixty and Whalen 
eighty acres of the said land under the homestead law. 

Hambleton having in 1882-3 acquired the remaining undivided one- 
third interest in the State’s title, made a second application to purchase 

early in June, 1884, which was rejected by the local officers because of 
said homestead entries. 

On June 23, 1884, the State surveyor-general “requested that the 
ease might be re-opened to enable him to protect the holders of the 
State titles,” which request was granted July 7, 1884. On October 6, 
following, Hambleton made a third application to purchase, which was — 
rejected by the local officers on the same grounds they rejected his sec- 
ond application. On appeal from this decision you find that Hamble- 
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ton is the owner of the State’s title; that his improvements on the land: 
are valued at $2000; that, prior to their entry, appellants had notice of 
Hambleton’s title, and that when they made actual entry and settle- 
ment they found growing crops on the land. You also find that Ham- 
bleton’s Jast application was made within ninety days from the date 
notice was given him of the defective character of the State’s title by: 
the State surveyor-general. 

These findings of fact are fully sustained by the record in the case. 
You reverse the decision of the local officers, find Hambleton entitled 
to purchase, and hold said homestead entries for cancellation. Appel- 
lants, by their attorneys, state, that the decision does not, as they con- 
ceive, set out all the material facts in the case, and I am asked to con- 
sider the statement of facts contained in a brief filed by them with the 
Commissioner, June 15,1885. This has been done. The only alleged. 
material fact, insisted on as being shown by the record, and which is. 
omitted from the Commissioner’s findings of fact, is “that Hambleton. 
had knowledge of the invalidity of the title under the State in November, 
1881, and that he had official formal notice of the fact from the register 
- and receiver in February and March, 1883.” And appeliants insist that 
having such knowledge, at least from the latter date, and having failed 
toapply to perfect his title under the second section of the act of March 
1,1877, “relating te indemnity school sections in the State of California” 
(19 Stat., 267), for a period of fonrteen months after notice to him of the 
cancellation of the State’s selection, and until after the land in dispute 
had been disposed of to other parties as vacant public land, he has by 
such neglect to assert his claim lost all right to make cash entry for 
said land under the statute aforesaid.. ; 

In this view of the law I do not concur. The statute fixes no time 
within which, after obtaining knowledge of the defect in the State’s 
title, the purchaser from the State shall “furnish proof and make pay- 
ment for such land.” The only express limitation as to time within 
which this shall be doue is found in a regulation of the Department, 
which also provides that such purchaser shall be notified of the invalid- 
ity of the State’s title by the State surveyor-general. 

Hambleton, it appears, had been cultivating the land, and had been 
in the quiet undisturbed possession of the same under color of title. 
from the State, for years before appellants’ entries were made. His 
application to purchase was made in due time after he received notice 
from the State surveyor-general, as provided by departmental regula- 
tions, and, under the facts shown in this case, it was made, in my. 
opinion, in a reasonable time after legal notice to him of the.defective: 
character of the State’s title to the land in controversy. 

Appellant further insists that the Commissioner erred, “in ruling 
that Hambleton was not concluded by his failure to present his proof 
and payment before an adverse right. had been acquired.” No valid 
adverse right has been acquired by appellants to this land.. The State’s 





DECISIONS RELATING TO THE PUBLIC LANDS. 32° 


selection was canceled, it appears, under the erroneous opinion (founded » 
on presumption), that the State had not sold the land, or, if it had,. 
the purchaser did not desire to perfect his title thereto in the manner 
provided.” This cancellation and the direction to the local officers to: 
treat the land in question as vacant public land, did not make it vacant 
public land, nor divest Hambleton of his possession. 

The further exceptions to your said decision, to wit: 1st, That Ham- 
bleton is concluded by the Commissioner’s decision, of January 26, 1883,.. 
from asserting a subsequent claim to purchase; and, 2d, That heis not. 
an innocent purchaser; are, in wy opinion, not welltaken. His first 
application to purchase was rejected solely on the ground that he, at: 
that time, held only an-undivided two thirds interest in said lands. In- 
stead of appealing from this decision, he, very sensibly, proceeded to: 
remove the only objection made to his application. His present appli- 
cation was made after he obtained the other undivided third interest in 
said land, and, since he is now the sole owner of the State title, this. 
application materially differs from the one which was rejected, and,. 
therefore, his failure to appeal from the. decision of January 26, 1883, 
in no manner affects his present claim. ° 

It is not contended by appellants that Hambleton had any knowledge 
of the defective character of the State’s title until after he had purchased. 
an undivided two-thirds interest in said land, nor that he did not pay a. 
valuable consideration for all of said tract, but it is contended that as-- 
he had such knowledge before he purchased the third interest last ac- 
quired that, therefore, he is not an innocent purchaser. It is not as- 
serted, and there is no evidence tending to show, that the patentees of~ 
the State, Hambleton’s immediate grantors, had any knowledge what- 
ever of the defective character of the State’s title. They, therefore, . 
were purchasers in good faith, without notice. In order to protect his 
rights, and to obviate the only objection to his request to be allowed to. 
purchase, Hambleton acquired the outstanding undivided third interest. 
Whether this purchase was made before or after obtaining knowledge: 
of the defective character of the State’s title can make no difference, . 
because such right and title as the grantors of this interest had they. 
could convey unimpaired and untainted to him, though he had full: 
knowledge of the defective character of the title conveyed. The late- 
Justice Story, after discussing the doctrine that the grantor with notice - 
of his defective title can not convey a good title to one who knows or~- 
is in a position to know of such defect, says: 

But it [notice] in no manner affects any such title derived from another person, in - 
whose hands it stood free from any such taint, Thus, a purchaser with notice may 
protect himself by purchasing the title from another bena fide purchaser for a valua- 


ble consideration withont notice; for otherwise such bona fide purchaser would not: 
enjoy the full benefit of his own unexceptionable title. 


Story’s Equity Jurisprudence, Sects. 409-10, and cases cited. The- 
doctrine here enunciated is old and well settled. 
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Hambleton being in the intendment of the statute “an innocent pur- 
«chaser for valuable consideration,” and there being no valid adverse 
-¢laim to the land in controversy, his application to perfect title should 
be allowed, and appellants’ homestead entries canceled. 

Your said decision is accordingly affirmed. 


HOMESTEAD—ACT OF JUNE 15, 1880. 


WARDEN ¥. SHUMATE. 


_A homesteader who has sold his interest in the land covered by his original entry, 
cannot make cash entry therefor under section 2, act of June 15, 1840. 


First Assistant Secretary Muldrow to Commissioner Stockslager, March 
8, 1889 
I have considered the appeal of Mortimer W. Warden from your 
office decision of July 23, 1887, denying his application to be allowed 
‘to contest the homestead entry of William R. Shumate and cash entry 
thereunder for the NW. 4 of Sec. 3, T.38., BR. 27 W., Oberlin, Kansas, 
land district, Kerwin series: 
On September 8, 1879, Shumate made homestead entry for said land 
.at the Kirwin land office. Afterwards (the date not appearing) there 
was filed in the office at Oberlin, a petition to purchase said land under 
the second section of the act of June 15, 1880 (21 Stat., 237). This ap- — 
‘plication is signed by Wm. R. Shumate and is dated at “Land Office 
at Oberlin, Kansas, October 18, 1884.” Accompanying this application 
were two affidavits executed by said Shumate October 18, 1884, at 
Kirksville, Adair County, Missouri, before S. S. McLaughlin, couuty 
‘clerk. This application was allowed and entry made October 31, 1884. 
On March 14, 1887, Warden filed in the local office an affidavit of 
-contest against said entry alleging that Shumate had abandoned said 
land for more than six months prior to the date of said cash entry; 
that at the date said entry was made Shumate had sold all his right, 
title and interest in and to said land for a valuable consideration and 
.at the date of said cash proof said Shumate had no interest in said 
land whatever. With this affidavit was filed an abstract of title show- 
ing a warranty deed from said Shumate to one James N. Goodrich dated 
‘October 18, 1884, and acknowledged the same day, before S. 8S. Me- 
Laughlin, county clerk, Adair county, Missouri. The register by letter 
of May 6, 1837, transmitted this application to contest to your office for 
-consideration. Your office decided “Shumate was not required to 
show residence in purchasing the land under the act referred to, and 
_as to his conveyance to Goodrich, which bears the same date as his 
application to purchase, it is held by the Department (case of Geo. E. 
Sandford, 5 L. D., 535), that a previous agreement to sell can in no way 
‘impair the right to purchase under said act. The charges made by 
Warden being immaterial the application for a rehearing is denied.” 
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‘The trae scope of the allegations in said contest affidavit seems to have 

‘been overlooked in your office. That allegation was not that there was 
a previous agreement to sell but that there had been an actual sale and 
‘transfer of allhisinterest. If he had sold his interest in said land prior to 
the cash entry there was nothing to base said entry upon and it was 


erroneously allowed. 

Watts v. Williams (6 L. D., 94); Matthiessen and Ward ». Williams © 
{6 L. D., 95). 

I am of the opinion that the allegations i in Warden’s contest affidavit 
form a sufficient basis for a contest and that a hearing should be had 
to determine the facts surrounding said entry. | 

The decision appealed from is reversed and it is directed that a hear- 
ing be had in accordance with the rules applicable to such cases notice 
of which should be given to Shumate and such other parties in interest 
as shown by the records. 


PRACTICE—MOTION TOR REVIEW—RESIDENCE—TRANSFEREE. 
MARY CAMPBELL, 


A motion for review should be accompanied by an affidavit that the motion is made 
in good fajth and not for the purpose of delay, and set forth affirmatively the 
specific errors alleged. 

_ df the conclasion reached in the decision is authorized by evidence independently of 
the matters set forth in the motion for review, an alleged erroneons finding as to 
such matters is not sufficient ground for review. 

Evidence, though newly discovered, which goes only to feameaet the credit or char- 
acter of a witness is not sufficient to authorize the review of a decision. 

A motion for review on the ground that the decision is contrary tn the weight of evi- 
dence if allowable at all, where there is some evidence to sustain the decision, 
can only be granted where the latter is clearly against the palpable preponder- 
ance of the evidence. 

Tf fair minds might reasonably differ as to the conclusion that avoula be drawn from 
the evidence, a review should not be granted on the ground that the decisiou is 
not supported by the evidence. 

‘Where a pre-em ptor makes out, and forwards by mail, his declaratory statement, prior 
to performing auy act of settlement on the land covered thereby, and thereafter 
goes upon the land, it must be held that in legal effect, as to such pre-emptor, the 
filing in fact preceded settlement. 

Residence can not be acquired or maintained by going upon, or visiting: the land, 
solely for the purpose of complying with the letter of the law, no matter how hon- 
estly the claimant may believe such visits all that the law requires. 

A purchaser prior to patent takes no better title than the entryman has to confer, and 
whatever right is thus pedumene is subject to the subsequent action of the Land 
Department. 


Secretary Noble to Commissioner rere March 11, 1889. 


I have considered the motion of W. A. Mathewson as grantee of Mary - 
W. Campbell for a review of the decision of this Department of January 
27, 1888, afiirming your office decision holding for cancellation the pre- 
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emption cash entry of said Mary W. Campbell on the NW. 4 of Sec..8; 
T, 124 N., R. 61 W., Aberdeen district, Dakota Territory. 

The motion is as follows :— 

This application is made ou the good faith of Mary W. Campbell in making said’ 
final proof and upon the facts as set forth in accompanying affidavits, that she did 
not file upon the land until after she had made settlement'and upon the further fact 
that the house built on said land was bought and paid for by the claimant and was 
not put upon the land simply for the purpose of making final proof; that the said W. 
A. Mathewsou was a purchaser for value in good faith, supposing and believing thak 
the law had been complied with by the said Mary W. Campbell in all respects. 

There is no affidavit accompanying this motion, as required by Rule 
of Practice 78, ‘that the motion is made in good faith and not for the 
purpose of delay,” and the motion is objectionable in not affirmatively 
setting forth the specific errors complained of. We are left to infer that 
the idea intended to be conveyed by the motion is, that in said depart- 
mental decision the reverse of the statements contained in the motion 
was found, and that this was not only error, but error to the injury of 
the claimant—in other words, that without the alleged erroneous find- 
ing as to said matters, this Department could not have arrived at the 
general conclusion of said decision, namely, that the claimant ‘“ never 
established or maintained residence on the land.” If said conclusion 
was authorized by the other facts established by the evidence independ- 
ently of the matters set forth in the motion and notwithstanding their 
existence as stated in the motion, then the alleged erroneous finding as 
to said matters can not be claimed to have worked injury to the claim- 
ant and consequently is not ground for a new trial at law or a review 
and revocation of a departmental decision. (Hilliard on New Trials, 
2nd Ed., p. 40; Rule of Practice, 76). 

I am of the opinion that said conclusion was so warranted by the 
other facts iu the case set forth in said decision; but, if there be doubt 
about this, were said assumed findings in fact erroneous ? ? As to filing 
before settlement, the admitted facts are that the claimant made her 
declaratory statement and the necessary pre-emption affidavit and 
mailed them to the local officers fifty miles distant one evening before 
she had ever gone upon or seen the land, and the next morning went 
upon the land. She had done her part toward the filing before going: 
on the land and in legal effect there was as to her a filing before settle- 
ment, and there was no error in so holding. As to the building and 
ownership of the house, the only evidence is that of the claimant and 
Hardy Campbell and they contradict each other on the question of 
ownership. She testified that the lumber was furnished and the house 
built by Hardy Campbell, but that she had labored for him as a house- 
servant, and, as he had not otherwise paid her anything for said labor, 
she ‘‘ considered” she had thereby paid for the house, and it was so 
understood by him and she knew of no claim to the house by him. He 
testified that he bought and paid for the lamber and built the house, 
with the understanding between him and claimant, that if she repaid: 
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him what the lumber cost, she was to keep the house—otherwise, he | 
‘was to remove it after she had made proof. The evidence shows that 
he in fact removed the house from the land on the same day or the day 
-after the proof was made. 

Motions for review of departmental decisions are only allowable “in 
accordance with the legal principles applicable to motions for new trials 
at law.” (Rule of Practice 76). When the ground of the motion is that 
the verdict is contrary to the weight of the evidence, new trials at law 
if grantable at all where there is contradictory evidence on both sides 
-.and consequently some evidence to sustain the verdict, can only be al- 
lowed where the latter is clearly against the “palpable preponderance 
-of the evidence.” (Hilliard on New Trials, 2nd Ed., p. 458, Sec. 2; ib., 
p. 466, Sec. 37, ib., p. 456, Sections 19 and 20). 

On the state of the evidence as above set forth in reference to the 
-ownership of the house, if there be any preponderance at all in favor 
of the claimant’s ownership, it is by no means clear or palpable, but 
the most that can be claimed is, that “fair minds might reasonably 
-differ as to the conclusion to be drawn from” said evidence, and it is 
-quite clear, that in such a case, ‘(a review of a departmental decision 
‘should not be granted on the ground that itis not supported by the | 
evidence.” Neilson v. Shaw (5 L. D., 387). 

There is no pretense of any newly discovered evidence, and no new 
evidenée is offered, except evidence affecting the. credibility of said — 
-Hardy Campbell by tending to show hostility on his part towards the 
‘claimant. Evidence, however, even though newly discovered, “ which 
goes only to impeach the credit or character of a witness, is not suffi. 
-cient ground for a new trial at law.” (Hilliard on New Trials, 2nd Ed., 
p. 505, Sec. 19, and page 509, Sec. 25), and hence under Rule of Prac- 
‘tice 76 does not authorize a review of a departmental decision. Itis 
Sometimes said, that this rule as to new trials is a general rule, subject | 
‘to exception in cases ‘so imperative as to require the interposition of 
the court to prevent a palpable wrong.” (Ib., p. 509, Sec. 24). 

The present is not such a case, however, as it clearly appears, from — 
the testimony of Mary Campbell and her witnesses at the hearing, and - 
the statements contained in her affidavit accompanying the motion for 
review, without considering the testimony of Hardy Campbell or the 
-Other witnesses for the government, that, as found in said departmental 
decision, she, ‘never established or maintained residence on the land.” 

The claimant testified on the hearing, as set forth in said depart- 
mental decision, that she was on the land ‘‘as much as they told me” 
(her) “the law required.” ‘The facts as to residence set out in her said - 
affidavit attached to the motion for review, are not materially different 
from those testified to on the hearing as stated in said departmental 
-decision, and show that she went on the land, “assisted in building 
the house, and staid there over night,” thereby claiming to have estab- 
dished residence, and that she *‘ was not absent from said land until” 
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she “* made final proof, one week at a time except during the winter,. 
when she staid there from November to February once each month and 
from February to April..-... three times, one time three days and the 
other time two days each.” In the meantime she had elsewhere a reg- 
ular place of living with her child. After making proof her visits. 
ceased altogether, and within a month after cash entry she sold and 
conveyed her interest in the land to Mathewson for $1100, and one of 
her witnesses testified that she offered to sell before making proof. She 
admits that sbe visited the land only as much as she was told “the 
law required” and seems to have acted on the idea, that such visits at. 
intervals of not more than six months at any one time were sufficient. 
Residence, however, cannot be acquired or maintained by going upon 
or visiting a claim solely for the purpose of complying with the letter | 
of the law with a view of thereby acquiring title to the land, no matter 
how honestly the claimant may believe such visits all that the law 
requires. To establish residence, the act of going upon the land must 
concur with an intent to make it a permanent home to the exclusion of 
oneelsewhere. Without such intent, there cannot be good faith within 
the meaning of those words as applied to the homestead and pre-emp- 
tion laws. | 

Stress is laid by counsel for applicant upon the fact, that the local 
officers approved Mrs. Campbell’s original proof and also found in her 
favor in the hearing. In their written opinion on the hearing, however, 
the local officers do not bold, that she has shown compliance with the - 
law, but only that “the residence is such as has often been accepted,” 
and in that connection say, ‘“ We conceive the Jaw liberal enough to 
make some reasonable allowances in behalr of a poor widow working to 
support herself and children.” The law, it is true, authorizes ‘ reason- 
able allowances” to be made in favor of all classes of claimants, but 
an allowance which abrogates the law itself is not reasonable, and 
those charged with the administration of the law have no pewer to- 
make such allowance. 

AS to the approval by the local officers of Mrs. Gainpbeils original — 
proof, it is to be borne in mind, that there was no flaw in that prooi on 
its face. She and her two final proof witnesses (one of whom, on the 
hearing swore he had never seen her on the land though he lived in 
sight of the house thereon) testified in said proof, that her residence 
had been “continuous” and there was no disclosure made in said proor 
of her absence or of the other facts, tending to show that she had ‘never 
established or maintained residence” on the land. These facts were | 
not voluntarily disclosed in the proof but were first brought to the 
knowledge of the officers of the law by the report of the special agent 
and at the hearing ordered on said report; and herein lies a broad dis- 
tinction between the present case and that of James H. Marshall (3 L. 
D., 411) cited by counsel for applicant. In the latter case, Marshall, 
in making his proof testified that his residence had been “ continuous 
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as per statement” and in said statement (which was attached to his: 
proof) made a full and honest disclosure of all the particulars as to his 
residence, improvements &c., and Secretary aoueh in holding that the- 
entry should be sustained, says: 

I do not find any evidence of fraud in Marshall’s proceedings, He was very frank 
in submitting the particnlars as to residence and in mentioning his business at St. 
Paul when he offered his final proof. If there wasa failure to satisfy the register and 
receiver of his good faith at that time, they should have held him to further residence 
before admitting the entry. But with the facts voluntarily stated by him they ac- 
cepted his proof. At most it was merely deficient, not fraudulent. He took no ad- 
vantage by concealment, and if error was committed, it was error of the government.. 


I have not deemed it necessary to comment upon the testimony of the 
witnesses for the government, but I note one significant fact—hereto- 
fore referred to—testified to by government witness Lambro, as to which 
he is corroborated by Mrs. Campbell’s witness J. H. Clark, and which is. 
to a certain extent admitted by Mrs. Campbell in her testimony on the: 
hearing. Lambro states, ‘‘She” (Mrs. Campbell) “told me she intended: 
to sell the land as soon as she could, after making proof. She said she 
made an agreement with J. H. Clark to sell him the land before she 
made proof.” Clark says: | 

She offered to sell me the land before she proved up; there was no price agreed: 
upon—the talk was, that if she proved up all right and wanted to sell, I would buy 
it of her, if I could raise the money. It was about a month or so before she made: 
proof. 

Mrs. Campbell in effect testifies that before making proof she had a 
conversation with Clark about selling him the land after she had made 
proof. : 

The fact that she was trying before she made proof to make an oe 
ment for the saie of the land after proof, and that immediately on mak- 
ing proof her visits to the land ceased altogether, and she in fact sold it 
within a month thereafter, tend strongly to show that at the time she — 
made proof she had the intent to sell, and, if this was the case, her proof 
was not merely “ deficient” as was said of the proof in the case of James. 
H. Marshall supra, but was fraudulent as well. 

The plea of Mathewson, that he is a bona fide purchaser for value 
without notice, if admitted to be true, cannot avail him. The doctrine 
“ is well settled that a purchaser prior to patent “takes no better title 
than the entryman has to confer, and whatever right is thus acquired 
is subject to the subsequent action of the land Department.” (R. M. 
Chrisinger, 41. D., 347). - 

The motion for review is denied. 
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DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., April 1st, 1889, 
Registers and Receivers of the United States Land Offices, at Guthrie and 

Kingfisher Stage Station, Indian Ty. 

GENTLEMEN: The 12th, 13th, 14th and 15th sections of an act of 
‘Congress, approved March 2, 1889, entitled “‘An act making appropria- 
tions for the current and contingent expenses of the Indian Depart- 
ment and for fulfilling treaty stipulations with various Indian tribes for 
‘the year ending June 30, 1890, and for other purposes,” a copy of which 
sections is hereto attached, embrace provisions for the disposal of cer- 
tain lands therein designated. Pursuant to these provisions, the Pres- 
ident has issued his proclamation of the twenty-third instant, copy also 
attached, opening a described portion of the lands so designated for 
settlement and entry from and after a date therein given—and your 
offices have been established for the disposal thereof, accordingly. 

These lands have been surveyed, and you will be supplied with the 
‘township plats, tract books, blank forms, official circulars, and other re- 
-quisites for the proper transaction of your business in connection there- 
with. 

You will observe that the statute reserves sections 16 and 36 in every 
‘township for school purposes and the proclamation reserves for Govern- 
ment use aid control the following, viz: one acre of land in square form 
‘in the north west corner of section nine, in township sixteen north, 
‘range two west, of the Indian Meridian in Indian Territory, and also one 
acre of land in the south east corner of the north west quarter of sec- 
tion fifteen, township sixteen north, range seven west of the Indian 
Meridian in the Indian Territory. The remainder of the lands are made 
-Subject to entry by actual settlers under the general homestead laws 
with certain modifications. 

Your attention is directed to the general circular issued by this office 
January 1, 1889, pages 13 to 30 inclusive, 4% to 57 inclusive, and 86 to 90 
inclusive, as containing the homestead laws and official regulations there- 
under. These laws and regulations will control your action, but modi- 
fied by the special provisions of the said act of March 2, 1889, in the 
following particulars, viz: 

1. The rule stated on 17th page of said circular under the title, ‘* Only 
‘one homestead privilege to the same person permitted,” is so modified 
as to admit of a homestead entry being made by any one, who, prior to 
the passage of said act, had made a homestead entry, but failed, from 
any cause, to secure a title in fee to the land embraced therein, or who, 
having secured such title, did so by what is known as the commutation 
-of his homestead entry. See Section 2301 U.S. R. S., page 88, and 
-Statement on page 19 of said circular under the title ‘‘ Commutation of 
‘Homestead Entries.” A person desiring to make another entry under 
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claiming will, in addition to the proof required on pages 26 and 27 of 
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this provision will be required to make affidavit to the facts necessary 
to entitle him to do so under the laws and rules, designating in the affi- 
davit his former entry by description of the land, number and date of 
entry, with the name of the land office where made, or other sufficient 
data to admit of readily identifying it on the official records, which 
affidavit you will transmit with the other entry papers to this office. 

With regard to persons making homestead entries and failing to ac- 
quire title thereunder, or commuting them, after the passage of said 
act of March 2, 1889, the rule stated on page 17 of said circular, as to 
second homesteads, is operative, and wilh be enforced, in relation to 
these lands as well as others. 

2, The statute provides for the disposal of these lands “to actual set- 
tlers under the homestead laws only,” and while providing that “the 
rights of honorably discharged Union soldiers and sailors in the late 
civil war as defined and described in sections 2304 and 2305 of the Re- : 
vised Statutes, (See pages 24, 25 and 26 of said circular) shall not be Bor 
abridged,” makes no mention of sections 2306 and 2307 thereof, under ae 
which soldiers and sailors, their widows and orphan children are per- 
mitted, with regard to the public lands generally, to make additional 
entries, in certain cases, free from the requirement of actual settlement 
on the entered tract—see pages 26 and 27 of said circular. It is there- 








fore held that soldiers’ or sailors’ additional entries cannot be made 


on these lands under said sections 2306 and 2307, unless the party ’ ate 


said circular, make affidavit that theentry is made for actual settlement 
and cultivation, according to section 2291, as modified by sections 2304 
and 2305 of the Revised Statutes, and the prescribed proof of compli- 
ance therewith will be required to be produced before the issue of final 
certificate. 5 

3. It is provided in the statute that section 2301 of the Revised Stat- 
utes shall not apply to these lands. See pages 19 and 88 of said circu- 
lar. Therefore, entries made thereon will not be subject to commuta- 
tion under that section. 

Any person applying to enter or file for a homestead will be required 








first to make affidavit in addition to other requirements that he did not 


violate the law by entering upon and occupying any portidn of the lands 

deScribed in the President’s proclamation. dated March 23, 1889, prior 

to twelve o’clock, noon, April 22d, 1889, the affidavit to accompany your 

returns for the entry allowed. : 
The statute provides that townsite entries may be allowed ander sec- a 

tions 2387 and 2388 U.S. ‘RB. 8., but limits the area in any such entry to ese 

one half section or 320 acres, as the maximum, whatever the number of 

inhabitants. For instructions as to entries under said sections of the 


Revised Statutes, you are referred to the circular issued by this office 
duly 9, 1886, sab division IIf, pages 4 and 5. Should applications for 
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townsite entries or filings be presented by parties in interest, in the ab- 


sence of officers properly qualified to make entry, in trust for the inhabit- 
ants, under the provisions of said section 2387, you will note the appli- 
cations on your records, forward a report thereof to this office with any 
papers presented, and await instructions before allowing any entry of 
the land. . 

No rights under the town site laws can be acquired to any of the 


lands described in the said proclamation prior to the time therein pre-. 
scribed for the same to become open to entry and occupancy as afore-_ 


said, viz; 12 o’clock, noon of the 22d of April, 1839. 
It appears that by the President’s order of the 26th December, 18385, 


a reservation was established for military purposes of the following sub- - 
divisions of land within the boundaries described in said proclamation 


of the 23d March, 1889, and which reservation still continues, viz; SW4 
of Section 15, S4 of section 16, S3 of section 17, SH4 of section 18, E4 of 
Section 19, all of section 20, all of Section 21, W4 of Section 22, W4 of 
Seetion 27, all of Section 28, all of Section 29, the Ei} of Section 30, NE} 
of Section 31, N$ of Section 32, N4 of Section 33, and NW4 of Section 
34, all in Township 12 North, Range 4 West of the Indian Meridian. 
These tracts, in view of their reservation under the President’s order 
of December 26, 1885, are not subject to settlement or entry under the 


act of March 2, 1889, aforesaid, and the laws of the United States ap-- 
"plicable thereto. See Sections 2258 and 2289 U. 8. RB. 8., and you will | 


permit no entry or filing for any portion thereef. | 

It is thought that the foregoing will be found sufficient for your guid- 
ance in any cases that may arise, but should unforeseen difficulties pre- 
sent themselves, you will submit the same for special instructions. 


Respectfully 
S. M. STOCKSLAGER 


Commissioner. 

Approved. | 
| | JOHN W. NOBLE, 

: Secretary. 


[PuBLIc—No. 155.] 


An act making appropriations for the current and contingent ex- 
penses of the Iudian Department, and for fulfilling treaty stipulations with various 
Indian tribes, for the year ending June thirtieth, eighteen hundred and ninety, and 
for other purposes. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, | 
* ¥ a * # * # 


SEMINOLE LANDS, 


- SEc. 12. That the sum of one million nine hundred and twelve thou- 
sand nine hundred and forty-two dollars and two cents be, and the 
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same hereby is, appropriated, out of any money in the Treasury not 
otherwise appropriated, to pay in full the Seminole Nation of Indians 
for all the right, title, interest, and claim which said nation of Indians 
may have in and to certain lands ceded by article three of the treaty 
between the United States and said nation of Indians, which was con- 
cluded June fourteenth, eighteen hundred and sixty-six, and proclaimed 
August sixteenth, eighteen hundred and sixty-six, and which land was 
then estimated to contain two million one hundred and sixty-nine thou- 
sand and eighty acres, but which is now, after survey, ascertained to 
contain two million thirty-seven thousand four hundred and fourteen 
and sixty-two hundredths acres, said sum of money to be paid as fol- 
-lows: One million five hundred thousand dollars to remain in the Treas- 
ury of the United States to the credit of said nation of Indians and to 
bear interest at the rate of five per centum per annum from July first, 
eighteen hundred and eighty nine, said interest to be paid semi-an- 
nually to the treasurer of said nation, and the sum of four hundred and 
twelve thousand nine hundred and forty-two dollars and twenty cents, 
to be paid to such person or persons as shall be duly authorized by the 
laws of said nation to receive the same, at such times and in such sums 
as shall be directed and required by the legislative authority of said 
nation, to be immediately available; this appropriation to become oper- 
ative upon the execution by the duly appointed delegates of. said na- . 
tion, specially empowered so to do, of a release and conveyance to 
the United States of all the right, title, interest, and claim of said nation 
of Indians in and to said lands, in mauver and forin satisfactory to the 
President of the United States, and said release and conveyance, when 
fully executed aud delivered, shall operate to extinguish all claims of 
every kind and character of said Seminole Nation of Indians in and to 
the tract of country to which ‘said release and conveyance shall apply, 
but such release, conveyance, aud extinguishment shall not inure to: 
the benefit of or cause to vest in any railroad company any right, title, — 
or interest whatever in or to any of said lands, and all laws and parts 
of laws so far as they conflict with the foregoing, are hereby repealed, 
and all grants or pretended grants of said lands or any interest or right 
therein now existing.in or on behalf of any railroad company, except 
rights of way and depot grounds, are hereby declared to be forever 
_ forfeited for breach of condition. : 
 §8e.13. That the-lands acquired by the United States under said 
-agreement shall be a part of the public domain, to be disposed of only 
as herein provided, and sections sixteen and thirty-six of each town- 
ship, whether surveyed or unsurveyed, are hereby reserved for the use 
and benefit of the public schools, to be established within the limits of 
said lands under such conditious and regulations as may be hereafter 
enacted by Congress. 

‘That the lands acquired by conveyance from the Seminole Indians 
-. hereunder, except the sixteenth and thirty-sixth sections shall be dis- 
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posed of, to actual settlers under the homestead laws only, except as 


herein otherwise provided (except that section two thousand three hun- — 


dred and one of the Revised Statutes shall not apply): And provided — 
Further, That any person who having attempted to, but for any cause, 
failed to secure a titie in fee to a homestead under existing law, or who 
made entry under what is known as the commuted provision of the 
homestead law, shall be qualified to make a homestead entry upon said 
lands: And provided further, That the rights of honorably discharged 
Union soldiers and sailors in the late civil war as defined and described 
in sections twenty-three hundred and four and twenty-three hundred 
and five of the Revised Statutes shall not be abridged: And provided 
further, That each entry shall be in square form as nearly as practicable 
and no person be permitted to enter more than one-quarter section 
thereof, but until said lands are opened for settlement by proclamation 
of the President, no person shall be permitted to enter upon and occupy 
the same, and no person violating this provision shall ever be permitted 
to enter any of said lands or acquire any right thereto. | 

The Secretary of the Interior may, after said proclamation and not 
before, permit entry of said lands for town-sites, under sections twenty- 
three hundred and eighty-seven and twenty-three hundred and eighty- 
eight of the Revised Statutes, but no such entry shall embrace more 
than one-half section of land. 
- That all the foregoing provisions with reference to lands to és ac- 
quired from the Semiuole Indians including the provisions pertaining 
to forfeiture shall apply toand regulate the disposal of the lands acquired 
from the Muscogee or Creek Indians by articles of cession and agree- 
ment made and concluded at the city of Washington on the nineteenth | 
day of January in the year of our Lord eighteen hundred and eighty- 
nine, | 

Szc. 14. The President is hereby authorized to appoint three commis- 
sioners, vot more than two of whom shall be members of the same po- 
litical party, to negotiate with the Cherokee Indians and with all other 
Indians owning or claiming lands lying west of the ninety-sixth degree 
of longitude in the Indian Territory for the cession to the United States 
of all their title, claim, or interest of every kind or character in and to 
said lands, and any and all agreements resulting from such negotiations 
shall be reported to the President and by him to Congress at its next 
session and to the council or councils of the nation or nations, tribe or 
tribes, agreeing to the same, for ratification, and for this purpose the 
sum of twenty-five thousand dollars, or as much thereof as may be nec- 
essary, is hereby appropriated, to be immediately available: Provided, . 
That said Commission is farther authorized to submit to the Cherokee 
nation the proposition that said nation shall cede to the United States 
in the manuer and with the effect afcresaid, all the rights of said nation 
in said lands upon the saine terms as to payment as is provided in the 
agreement made with the Creek Indians of date January nineteenth, 
eighteen hundred and eighty-nine, and ratified by the preseut Congress; 
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and if said Cherokee nation shall accept, and by act of its legislative 
authority duly passed, ratify the same, the said lands shall thereupon 
become a part of the public domain for the purpose of such disposition — 

as is herein provided, and the Presidentis authorized as soon thereafter 

+” ag he may deem advisable, by proclamation open said lands to settle- 

ment in the same manner and to the same effect, asin this act provided 
-coucerning the lands acquired from said Creek Indians, but until said 
lands are opened for settlement by proclamation of the President, no 
person shall be permitted to enter upon and occupy the same, and no. 
person violating this provision shall be permitted to enter any of said 
lands or acquire any right thereto. 

SEc. 15. That the President may whenever he deems it necessary 
create not to exceed two land districts embracing the lands which he 
may open to settlement by proclamation as hereinbefore provided, and _ 

he is empowered to locate land offices for the same appointiug thereto — ‘a 
in conformity to existing law registers:and receivers and for the pur- ae 
pose of carrying out this provision five thousand dollars or so much “Us 

_ thereof as may be necessary is hereby appropriated. 
_ Approved, March 2, 1889. 





ey 





BY THE PRESIDENT OF THE UNITED STATES OF RICA. 
A PROCLAMATION ALS of 


Whereas, pursuant to Section eight, of the Act oy ~ eress approved 
March third, eighteen hundred and eighty-five, entitled ‘An act making 
appropriations for the current and contingent expenses of the Indian De- 
partment, and forfulfilling treaty stipulations with various Indian tribes, 
; for the year ending June thirtieth, eighteen hundred and eighty-six, and 
“s for other purposes,” certain articles of cession and agreement were made 
and concluded at the City of Washington on the nineteenth day of Jan- 
uary, in the year of our Lord, eighteen hundred and eighty-nine, by and 
between the United States of America and the Muscogee (or Creek) 
Nation of Indians, whereby the said Muscogee (or Creek) Nation of In- 
dians, for the consideration therein mentioned, ceded and granted to the 
United States, without reservation or condition, full and complete title 
to the entire western half of the domain of tlie said Muscogee (or Creek) | 
Nation, in the Indian Territory, lying west of the division line surveyed 
and established under the treaty with said Nation, dated the fourteenth 
day of June, eighteen hundred and sixty-six, and also granted and re- . ~ 
leased to the United States all and every claim, estate, right or interest “ 
of any and every description in and to any and all jand and territory ~~ 
whatever, except so much of the former domain of said Muscogee (or : : 
Creek) Nation as lies east of said line of division surveyed and estab- © 
' lished as aforesaid, and then used and occupied as the home of said. _ 
_ Nation,and which articles of cession and agreement were duly accepted, 
ratified and confirmed by said Muscogee (or Creek) Nation of Indians 
by act of its council, approved on the thirty-first day of January, eight- 





t 
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een hundred and eighty-uine, and by the United States by act of Con- 
gress approved March first, eighteen hundred and eighty-nine, and 

Whereas, by Section twelve of the Act, entitled “An Act making ap- 
propriaticns for the current and contingent expenses of the Indian De- 
partment, and for fulfilling treaty stipulations with various Indian 
tribes, for the yearending June thirtieth, eighteen hundred and ninety, 
and for other purposes,” approved Marott second eighteen hundred and 
eighty-nine, a sum-of money was appropriated to pay in full the Semi- 
nole Nation of Indians for all the right, title, interest and claim which 
said Nation of Indians might have in and to certain lands ceded by 
article three of the treaty between the United States and said Nation 
of Indians, concluded June fourteenth, eighteeu hundred and sixty-six, 
and proclaimed August sixteenth, eighteen hundred and sixty-six, said 
appropriation to become operative upon the execution by the duly ap- 
pointed delegates of said Nation, specially empowered to do so, of a 
release and conveyance to the United States of all right, title, interest 
and claim of said Nation of Indians. in and to said lands, in manner, 
and fourm, satisfactory to the President of the United States, and 

Whereas, said release and conveyance, bearing date the sixteenth 
day of March, eighteen hundred and eighty-nine, has been duly and 
fully executed, approved and delivered and 

Whereas, Suction thirteen of the Act last aforesaid, relating to said 
lands, provides as follows: 


Sec. 13, That the lands acquired by the United States under said agreement shall 
be a part of the public domain, to be disposed of only as herein provided. and sec- 
tions sixteen and thirty-six of each township, whether surveyed or unsurveyed are 
hereby reserved for the use and benefit of the public schools to be established within 
the limits of said lands under such conditions and regulations as may be hereafter 
enacted by Congress. | 

That the lands acquired by conveyance from the Seminole Indians hereunder, except 
the sixteenth and thirty-sixth sections, shall be disposed of to actual settlers under the 
homestead laws only, except as herein otherwise provided (except that section two 
thousand three hundred and one of the Revised Statutes shall not apply): And pro- 
vided further, That any person who having attempted to, but for any cause failed to 
secure a title in fee to a homestead under existing laws or who made eutry under what 
jis known as the commuted provision of the homestead laws shall be qualified to make 
a homestead entry upon said lands; And provided further, That the rights of honor- 
ably.discharged Union soldiers and sailors in the late civil war as defined and de- 
seribed in sections twenty-three hundred aud four and twenty-three hundred and five 
of the Revised Statutes shall not be abridged; And provided further, That each entry 
shall be in square form as nearly as practicable, and no person be permitted to enter 
more than one-quarter section thereof, but until said lands are opened for settlement 
by proclamation of the President, no person shall be permitted to enter upon and oc- 
cupy the same, and uo person violating this provision shall ever be permitted to enter 
any of said lands or acquire any right thereto. 

The Secretary of the Interior may, after said proclamation and not before, sail 


eutry of said Iands for town-sites, under sections twenty-three hundred and eighty 
seven and twenty three hundred and eighty eight, of the Revised Statutes, but no 


such entry shall embrace more than one lialf sectiou of land. 
That all the foregoing provisions with reference to lands to be acquired from the 
Seminole Indians, including the provisions pertaiuing to forfeiti.re shall apply to and 
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regulate the disposal of thet lands acquired from the Muscogee or Creek Indians by 
articles of cession and agreement made and concluded at the city of Washington, 
on the nineteenth day of January, in the year of our Lord eighteen hundred and 
eighty-hine. | 
Now, therefore, I, Benjamin Harrison, President of the United 
States, by virtue of the power in me vested by said Act of Congress, 
approved March second, eighteen hundred and eighty-nine, aforesaid, 
do hereby declare and make known, that so much of the lands, as 
aforesaid, acquired from or conveyed by the Muscogee (or Creek) Nation 
of Indians, and from or by the Seminole Nation of Indians, respect- 
ively, as is contained within the following described boundaries, viz: 
Beginning at a point where the degree of longitude ninety-eight west 
from Greenwich, as surveyed in the years eighteen hundred and fifty- 
eight, and eighteen hundred and seventy-one, intersects the Canadian 
River; thence, north along and with the said degreé to a point where 
the same intersects the Cimarron River, thence up said river, along the 
right bank thereof, to a point where the same is intersected by the south 
line of what is known as the Cherokee lands lying west of the Arkansas , 
River, or as the “ Cherokee Outlet,” said line being the north liue of the 
lands ceded by the Muscogee (or Creek) Nation of Indians to the United 
States by the treaty of June fourteenth, eighteen hundred and sixty-six, 
thence, east along said line to a point where the same intersects the 
west line of the lands set apart as a reservation for the Pawnee Indians 
by Act of Congress approved April tenth, eighteen hundred and sev- 
enty-six, being the range line between ranges four and five east of 
the Indian Meridian, thence, south on said line to a point where the 
same intersects the middle of the main channel of the Cimarron River, 
thence, up said river, along the middle of the main channel thereof, to 
a point where the same intersects the range line between range one 
east and range one west (being the Indian Meridian) which line forms 
the western boundary of the reservation set apart respectively for the 
Iowa and Kickapoo Indians, by Executive Orders dated respectively, 
August fifteenth, eighteen hundred and eighty-three; thence south 
along said range line or meridian to a point where the same intersects | 
the right bank of the North Fork of the Canadian River; thence up 
. gaid river, along the right bank thereof, to a point where the same is 
intersected by the west line of the reservation occupied by the Citizen 
Band of Pottawatomies, and the Absentee Shawnee Indians, set apart. 
under the provisions of the treaty of February twenty-seven, eighteen | 
hundred and sixty-seven, between the United States and the Pottawato- 
- pie tribe of Indians and referred to in the Act of Congress approved May 
twenty-three, eighteen hundred and seventy-two; thenee south along | 
the said west line of the aforesaid reservation to a point where the same... 
intersects the middle of the main channel of the Canadian River;. . 
thence up the said river, along the middle of the main channel thereof, 
to a point opposite to the place of beginning and thence north to the 
place of beginning (saving and excepting one acre of land in square 
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form in the northwest corner of section nine, in townsbip sixteen north, 
range two west, of the Indian Meridian in Indian Territory, and also 
one acre of land in the southeast corner of the northwest quarter of 
section fifteen, township sixteen north, range seven west, of the Indian 
Meridian in the Indian Tertitory ; (which last described two acres are 
hereby reserved for Government use and control), will at and after the 
hour of twelve o’clock, noon, of the Twenty-second day of April next, 
and not before, be open for settlement, under the terms of and subject 
to, all the conditions, limitations, and restrictions contained in said ‘act 
of Congress anoroved March second, eighteen hundred and eighty. mine 
and the laws of the United States applicable thereto. 

And it is hereby expressly declared and made known that no other 
parts or portions of the lands embraced within the Indian Territory 
than those herein specifically deseribed, and declared to be open to set- 
tlement at the time above named and fixed, are to be considered as open 
to settlement under this Proclamation or the act of March second, 
eighteen hundred and eighty-nine aforesaid ; and 

Warning, is hereby again expressly given that no person entering 
upon and occupying said lands before said hour of twelve o’clock, noon, 
of the Twenty-second day of April, A. D. eighteen hundred and eighty- 
nine, hereinbefore fixed, will ever be permitted to enter any of said 
lands or acquire any rights thereto, and that the officers of the United 
States will be required to strictly enforce the provision of the Act of 
Congress to the above effect. 

In witness whereof, | have hereunto set my hand, aud caused the 
seal of the United States to be affixed. 

' Done at the City of Washington, this Twenty-third day of March, in 
the year of our Lord one thousand, eight hundred and eighty- -nine, and 
of the Independence of the United States the one hundred and thir- 
teenth. | , 
[SEAL, | BENJ. HARRISON. 


By the President, 
JAMES G. BLAINE, 
Secretary of State. 


RAILROAD LANDS—ACT OF JANUARY 18, 1881. 
BENJAMIN H. EATON. 


Land excepted from a railroad grant, and consequently not withdrawn for its bene- 


fit, is not subject to purchase under the act of January 13, 1881, as land ‘restored 


to the public domain.” 


A purchaser under said act must show actual settlement on the land, and that he is 
not entitled to pages title under the pre-eniption, homestead, or timber culture 
law. " 


wt 


Secretary Noble to" Comments Stockslager, March 15, 1889. 


Benjamin H. Eaton ‘appeals from your office decision of February 
15, 1887, rejecting his application to purchase, under the act of January 
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13, 1881 (21 Stat., 315) the S. 4 of the NW. 4 of Sec. 35, T. 6 N., BR. 67 


W., Denver, Colorado. 

The application of Eaton was transmitted to your office on June 3, 
1885, accompanied by his affidavit in which he makes oath that on or 
about October 1, 1870, he applied to the Denver Pacific Railroad Com- 
pany to be allowed to purchase from it the tract in question, and that 
soon thereafter he occupied said tract by placing thereon improvements 
to the value of $300 or more; that he has been in actual peacable pos- 
session of the tract, cultivating it annually and has expended a large 


 guim in irrigating the land by ditches and canals. | 


The tract is situated witbin the limits of the grant to the Denver 
Pacific Railroad Company, whose road was. definitely located August 
20, 1869. Eaton claims the right to purchase the same under the. act 
referred to, by reason of bis said improvements, and occupancy thereof, 
as stated by him, alleging that he was the first applicant to purchase 
from said company. 

It further appears from the records of your office that, on August 25, 
1866, one Timothy 8. Nettleton inade homestead entry for said tract, 


and that on November 6, 1873, his entry was canceled for failure to 


make proof within the ‘ime preeubel by law. ° 
On March 27, 1882, your office rejected the claim of said company to 
the tract in question, and from such rejection no appeal was ever taken. 
It further appears that on January 19, 1885, Ella N. Cooper filed pre 
emption declaratory statement for said tract, alleging settlement on the | 


18th of the same month, and that on March 3, 1885, George W. Briggs 


made timber-culture entry therefor. : 
The provisions of the act of January 13, 1881 (21 Stat., ee under 
which Haton applies te purchase are— 


That all persons who shall have settled and made valuable and permanent im~- 
provements npon any odd-numbered section of land within any railroad withdrawal 


' in good faith and with the permission or license of the railroad company for whose 


benefit the satne shall have been made, and with the expectation of purchasing of 
such company the land so settled upon, which land so settled upon and improved, 
may, for any cause, be restored to the public domain, and who, at the time of such 
restoration, may not be entitled to enter and acquire title to such land nuder- the 
pre-emption, homestead, or tinber-culture acts of the United States, shall be per- 


Taitted, at any time within three months after such restoration, and under such rules 


and regulations as the Commissioner of the General Land Office may prescribe, to 
purchase not to exceed one hundred and sixty acres in extent of the same by legal 


- gnbdivisions, at the price of two dollars and fifty cents per aCTe, and to receive pat- |, 


ents therefor. 

In the case of Roeschlaub v. Union Pacific Railway Company et al. 
(6 L. D., 750) the Department, in construing said act, held that the - 
right of purchase therein provided, exteuds only to lands which had 
been withdrawn for the benefit of arailroad company, and SLE wares, 
for some cause, restored to the public domain. é | 

The instructions issued under said act, by the Guniaisaioner of the’. 
General Land Office, accord with this view. See circular of April 30, °° 


1886 (5 L. D., 165). 
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The land in question was excepted from the operation of the grant to 
the railroad company by the homestead entry of Nettleton, which was 
in existence at the time the company’s right attached, and the same 
was consequently never withdrawn for the benefit of said company. 
It is in no sense, land “restored to the public domain,” and for the rea- 
sons stated, is not subject to purchase under the provisions of said act. 

Moreover, it does not appear that Eaton ever made actual settlement 
on the land he seeks to purchase, and he does not show, as required by 
said act, that he may not have been entitled to enter and acquire title 
to the land under the pre-emption, homestead or timber-culture laws of 
the United States. | 

He is clearly not entitled to purchase the land involved under said 
act, and your said decision rejecting his application is affirmed. 


. 


PRE-EMPTION CLAIM—PRIVATE CASH ENTRY. 


GAINER v. PAAZIG. 


The failure of a pre-emptor to file for unoffered Jand within the statutory period works . 


a forfeiture of his claim only in favor of the ‘next settler” who has given the 
required notice and complied with the conditions of the law. — 

Where such land is subsequently offered, a purchaser at private cash entry is not a 
“settler” within the meaning of the statute, who can take advantage of the pre- 
emptor’s default in filing. 

The only ease in which land “settled and improved ” by a pre-emptor becomes “‘ sub- 
ject to the entry of any other purchaser,” by reason of the pre-emptor’s failure to 
file within the specified period, is where the'land is subject, ‘‘ at the time of set-. 
tlement,” to private entry. 


Secretary Noble to Commissioner Stockslager, March 15, 1889. 


I have before me the appeal of Wiley Gainer, from your decision of 
August 12, 1887, denying his application to make homestead entry of 
lot 1, section 30, and lots 5,6, and 10, section 29, T.45., R. 14 W., Gaines- 
ville district, Florida, and also denying his application to contest the 
private eash entries of Louisa Gargett, Marguerita J. Paazig, and John 
Casson, for the same tract. 

In an affidavit of his own, the statements of which are substantially 
corroborated by no less than nine of his neighbors, Wiley Gainer sets 
forth the following facts: 


That I settled on this place in 1868 and have been living on it continuously ever | 


since, being eighteen years. Having formerly been a slave, without any education, 
I did not know my duty under the law, and as nearly all the settlers on St. Andrews 
Bay were living upon public land without entering the same and were not molested 


in their rights of settlement, I did not know that it was necessary for me to apply for 


the land. Last year (1886) when a land excitement was started here I was advised 
to make application for my homestead. When I had raised the money and got the 
numbers of my land, I was informed that it was no nse, as Van Kirk, Duhois & Webb, 
three land speculators had entered me out. When the lands near here were surveyed 
last month I found ort from the surveyor that Van Kirk & Co,, had not entered the lot 
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i my houses were on, J then made application in proper form through clerk circuit court, 
Calhouncounty. . . .:, All I have isupon this land, the accumulation of years of 
toil and poverty. I have put up two ‘houses besides other buildings, eight hundred 
panels of fencing, dug three hundred yards of ditches, and cleared over twenty acres 
of land, besides planting an orchard and vineyard. If Iam deprived of this Jand I 
lose everything and have to begin life anew. The parties entering my land are non- 
residents and have homes already up north and want my land for speculation from 
its enhanced value owing to my improvements. . 





January 25, 1886, Louisa Gargett made private cash entry No.11,004. 


for said lot, Sec. 29; on March 12, 1886, Marguerita Paazig made pri- 
vate cash entry No. 11,185, for said lot 1, Sec. 30; and on March 25, 
1886, John J. Casson made peat cash entry No. 11, 240 for said lots 
5 and 6, See. 29. 

Upon this state of facts you made the following ruling: 


At the time Gainer made settlement on the land as claimed by him, he had under 
section 2265, Rev. Stats., three months from date of settlement to make his claim of 
record at the proper local office, which he neglected to do, said land being then desig- 
nated as unoffered. May 20, 1581, this Jand was offered at public sale and thereafter 
became subject to private cash entry, and Gainer failed also to avail himself of the 
right accorded him by section 2264, Rev. Stats., to put bis claim on record. The fore- 
- going entries were made at the dates stated. This office is not insensible to the strong 
equities of Gainer in the premises, and to the great loss he would suffer by being de- 
prived of his claim and the accumulation of years of toil; but the law is plain, and 
he having failed, albeit through lack of knowledge of his rights and the legal require- 
ments, cannot now invoke the interposition of this office. I must therefore affirm 
your action rejecting his application to enter the land and also refuse his application 
to contest said entries on the complaint made, subject to the right of appeal in due 
time. 

In this conclusion I do not coneur. While of course Gainer can not 
be allowed to enter the tract so long as the latter is actually covered 
by the uncanceled cash entries mentioned, I am of the opinion that he 
should be permitted to contest those entries in a proceeding to which 
the owners of said entries should be specially cited. 

In the absence of a statutory provision attaching such a consequence 
to a settler’s failure to file declaratory statement or make homestead 
entry within the period allowed him for so doing, the forfeiture or de. 
struction of his (the settler’s) interest in his claim can not properly be 
enforced by the Department simply on the ground that he (the settler) 
has in fact failed to make filing or entry in accordance with the direc- — 

tion upon the subject. 

- The statutory provision for the filing of a record claim “by every 
claimant for land not yet proclaimed for sale” is contained in Sec. 2265 of — 
the Revised Statutes, and that expressly states the consequence of a 
default upon the settler’s claim, to wit: That that “claim shall be for- 
feited and the tract awarded to the newt settler, in the order of time, on 
the same tract of land who has given (the required) notice and otherwise 
complied with the conditions of the law.” Except as against such a 
“next settler who has given notice, etc.,” the filing (or entry) may be 
made afler the expiration of the three months period, and no forfeiture 
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is incurred: Johnson ». Towsley (13 Wall., 72). The cash entrymen 
here are not “settlers” at all, and therefore canuot insist that Gainer 
Shall be deprived of his claim and improvements, for thetr benefit, simply 
because he omitted to file within three months after bis settlement (i. e. 
thirteen years betore the land was “offered” and eighteen years before 
these particular entrymen applied to purchase). Theonly case in which 
the statute provides that “land settled and improved” by a pre-emption 
claimant shall, because of his failure to file within the specified period, 
become *‘subject to the entry of any other purchaser,” is the case men- 
tioned in Sec. 2264, to wit, one in which the land is “subject at the time 
of settlement to private entry.” The present case is not touched by 
that, inasmuch as Gainer’s settlement was made some thirteen years 
before the land first became “subject to private entry.” 

There being no provision in the law for forfeiting such a claim upon 
this ground, except in favor of “the next settler who has given notice 
etc.,” and there being in this case no settlers at all, other than Gainer 
himself, I see no reason why the latter should not be allowed to make 
entry, after he shall have duly established the facts alleged in a proper 
proceeding against the adverse claimants. A hearing should be or- 
dered for this purpose. | | 

Your said decision is modified accordingly. 


CIRCULAR—ACT OF MARCH 3, 1887. 


DEPARTMENDL OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., February 13, 1889, 
Registers and Receivers, United States Land Offices : 
GENTLEMEN: The following instructions under the act of Congress 
approved Mareh 3, 1887 (24 Stat., 556), are forwarded for your guid- 


ance, 
THE FIRST SECTION 


Directs that all railroad land grants not adjusted heretofore shall be 
adjusted immediately, that is withont unnecessary delay. The duties 
thereunder pertain to the General Land Office and Depariment of the 
Interior. 

THE SECOND SECTION | 

Provides for the recovery by the United States of title to lands which 
from any cause have been erroneously certified or patented “to or for 
the use or benefit of any company” ou account of a railroad grant, 


whenever the fact may be ascertained that a certificate ov patent has - 


been erroneously issued, and prescribes the duties of the Secretary of 
the Interior and Attorney-General in. connection therewith. 


THE THIRD SECTION 


Provides “That, if in the adjustment of said grants, it shall appear 
that the homestead or preémption entry of any bona fide settler has been 
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erroneously canceled on account of any railroad grant, or the withdrawal 

of public lands from market, such settler, upon application, shall be 
reinstated in all hisrights and allowed to perfect his entry by comply. 

ing with the public land laws; provided, that he has not located another 
claim or made an entry in lieu of the one so erroneously canceled; and ag 
provided also, that he did not voluntarily abandon said originalentry; © s 
and provided further, that if any of said settlers do notrenew their ap- - 
plication to be reinstated within a reasonable time, to be fixed by the _ 
secretary of the Interior, then all such unclaimed lands shall be dis-— 
posed of under the public land laws, with priority of right given to bona 
fide purchasers of said unclaimed land, if any, and if there be no such 
purchasers then to bona fide settlers residing thereon.” 

Three classes of persons are provided for under this section. 

First. Bona fide settlers whose homestead or preémption entries have beer errone- . 
ously canceled on account of a railroad grant or withdrawal. 7 

Second. Bona fide purchasers of such unclaimed lands. 

Third, Bona fide settlers residing thereon. : 

The rights of the several classes to the lands referred to in the section are succes- 
sive in the order stated in the section. The first in right is the homestead or pr eémp- | 
tion settler whose entry has been wrongfully canceled. If he elects to assert his 
right, and has not been disqualified by locating another claim or making another en- 
try in lieu of the entry erroneously canceled, his right is absolute, and the successive 
rights of the remaining two classes can not attach if he lawfully asserts his claim. 
If he fail to claim the land, or is disqualified under the act, the second class of per- 
sons, who are the bora jide purchasers of the land unclaimed by him, attach, and have 
precedence over the third class. The dona jide purchasers here referred to are those 
who, without knowledge of wrong or error, have purchased from the railroad com- 
pany lands which have been previously entered by a preémption or homestead settler, — 
,whose entry has been erroneously canceled, as described in the first clause of the third _ 
section, and which land the preémption or homestead settler did not elect to claim 
after the recovery by the proceedings prescribed by the second section of the act.— 
Aittorney-General'’s Opinion, Nov. 17, 1887 (6 LZ. D., 272). 

Parties of the first class desiring to avail themselves of the benefits 
of this section should present their applications without unnecessary | 
delay, after notice of intention as required by the act of March 3, 1879, : 
in preémption and homestead cases. The application must in every =. :°% 
instance be accompanied by proof showing : a 

1. The facts respecting the date of the applicant’s settlement, dura- 
tion of residence, and value of improvements upon the public land. | 

2. Whether be has located any other claim under any of the laws of 
the United States authorizing settlements upon public lands. 

3. Whether he has abandoned the land embraced in his canceled — 
entry or filing, if so, the causes which led to the abandonment, } 
4. Whether any other person or persons are residing upon the land. 

5. That such persons as may be so residing upon the land bave been 
notified of the intention of the claimant to apply for the re-instatement — 
of his filing or entry, and the manner of giving such notice must be 
shown. 
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Should an adverse claimant appear to dispute or contest the right of 
re-instatement proceedings will be had in accordance with Rules of 
Practice as in ordinary coutests. 

While the act contains no provision ee to persons whose entries 
or filings have not been canceled, but whose lands have been certified 
or patented on account of railroad grants, it follows as a matter of course, 
that their rights should be protected, and the mode of procedure in 
such cases will be the same as in the cases where cancellation has been 
made, except that the parties should apply to make final proof and pay- 
ment instead of for re-instatement of entry; but in such case proceed- 
ings will be deferred until the tithe has been restored to the United 
States as provided by section two of the act. The instructions of Nov. 
22, 1887 (6 L. D., 276), under this section, are hereby modified in accord- 
ance with the foregoing. 

Proceedings on applicatious by parties of the second class will be 
governed by instructions under the fourth section. 

Applicants of the third class will be required to submit evidence, in 
addition to that relating to their own settlement or claims, showing 
whether there are persons of the first or second class residing upon, in 
possession of, or claiming lands. 


THE FOURTH SECTION 


Relates to all lands which have been erroneously certified or patented 
on account of railroad grants, except those mentioned in the third sec- 
tion, and by the grantee company sold to citizens or to persons who 
have declared their intention to become citizens of the United States ; 
and provides that after the title to such lands has been restored tothe 
United States as contemplated by the second section of the act, persons 
who have purchased such land in good faith, their heirs or assigns, 
shall be entitled to the lands upon making proof at the proper land 
office, whereupon patents shall issue relating back to the date of the 
original certification or patenting, and the grantee company will be 
required to pay the United States for such lands at the price at which 
other similar lands are legally held by the Government. 

The purchaser from the company is not debarred by the act from re- 
covering from the company the amount of purchase money paid by 
him less the amount paid by the company to the United States for the 
land. 

A mortgage or pledge of such lands is not a sale within the intention 
of the act. | " | 

No forfeiture is declared by this act against any land grant for con- 
ditions broken (and no entry is authorized for lands legally within such 
grant), but no rights of the United States on account of breach of con- 
ditions are waived by the act. 

An applicant for land under this section will be required to publish 
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notice of intention to make proof as in preémption and homestead cases, 

and the proof must show: | | 

1, That he is, or has declared his intention to become, a citizen of the 
United States. | : 

2. That he is a bona fide purchaser from the company or some person 
claiming title under it, and the character of the instrument conveying 
the land to him. | 

3. The amount of purchase money paid to the company. i 
4, What part, if any, of the purchase money paid to the company has © 

- been refunded to him or any person acting as his agent. 

5. Whether he has instituted proceedings against the company for the 7 
recovery of any portion of the purchase money; if so, for what portion. 

6. The value and character of the improvements, if any, made or ac- 
quired by him upon the land. 





7. Whether there is any person of the first class under the third sec- —— 
tion entitled to the night of entry under the ‘preémption or homestead =e): 


laws. : 

Upon the. submission of satisfactory a as prescribed above, the 
register will issue certificate, in duplicate—numbered in the regular 
cash series—with annotatious thereon showing that the entry is. allowed 
without payment under the fourth section of the act of March 3, 1887 


(24 Stat., 556). 
THE FIFTH SECTION 


Rélatea to lands within the limits of railroad grants, coterminous with . oo 


coustructed portions of the lines of road, not conveyed on account of, 
but excepted from, the grants. : ’ 

Under this secon, when the company has sold to citizens of the 
United. States or persons who have declared their intention to become 
such citizens, the numbered sections prescribed in the grant and coter- 
minous with the constructed portions of the road, within either the 
granted or indemnity limits, and which upon the adjustment of the 
grant are shown to be excepted from the operation of the grant, it shall 
be lawful for such purchasers (if their purchases are bona fide) to pur- 
chase said land from the Government by payment of the Government. - 
price for like lands, unless said lands were at the date of purchase in 
the bona fide occupancy of adverse claimants under the preémption or 
homestead laws, in which case the preémptor or homestead claimant 
may be permitted to perfect. his proof unless he has since voluntarily 
abandoned the land. 

Under the last proviso of said Scetion, however, if a settlement was: 
made on said lands subsequent to December 1, 1882, by persons claim- 
ing the same under the settlement laws of the United States, it will. 
defeat the right of the purchaser, whether said purchase was made prior 





or subsequent to December 1, 1882, and the settler will be allowed to. | 


prove up for said lands as in other like cases. , 
Applicants to purchase under this section will be required to publish 


¢ 
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notice of intention as directed by instructions under the third and fourth 
sections, and the proof must show: 

1. That the tract was of the numbered sections prescribed by the 
grant. 

2. That it was coterminous with constructed parts of said road. 

3. That it was sold by the company to the applicant, or one nuder 
whom he claims, as a part of its grant. 

4, That it was excepted from the operation of the grant. 

5. That at the date of said sale it was not in the bona fide occupancy 
of adverse claimants under the preémption or homestead laws, whose 
claims and occupancy have not since been voluntarily abandoned. | 

6. That it has not been settled upon subsequent to the first day of 
December, 1882, by any person or persons Sune the right to enter 
the same under the settlement laws. 

7. That the applicant is, or has declared his intention to become, a 
citizen of the United States. | 

8. And that he, or one under whom he ) Was a bona Jide pur- 
chaser of the land from the company. 

The proof upon these points being found satisfactory, the entry will 
be allowed and the usual cash certificate and receipts will be issued 
thereon reciting the fact that the entry is in accordance with the fifth 
section of the act of March 3, 1887, (24 Stat., 596). 

No entry will be allowed eee chis BccHaa until it shall have been 
finally determined by this Department that the land was excepted from 
the grant. | 

THE SIXTH SECTION 

Provides that when any such lands have been sold and conveyed as 
the property of the company for State and county taxes, and the grant 
to the company has been thereafter forfeited, the purchaser at such sale 
shall have the preference right for one year from the date of this act, 
and no longer, in which to purchase said lands from the United States 
by paying the Government price for said lands, provided said lands were 
not previons to or at the time of the taking effect of such grant in the 
possession of or subject to the right of an actual settler. 

' The period prescribed by the statute for presenting applications under 
this section having expired, instructions as to methods of procedure are 


deemed unnecessary. 
THE SEVENTH SECTION 


Authorizes the Secretary of the Interior to refuse to certify or convey 
lands on account of any railroad grant where it shall appear to him 
that to do otherwise would give to the grantee more lands than the 


granting act contemplated giving. : 
Very respectfully, 5S. M. STOCKSLAGER, 
Commissioner. 
Approved : 


Wm. I*. VILAS, 
Scerctary. 
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PRE-EMPTION ENTRY—RESIDENCE. 
JAMES EDWARDS. 


If the improvements are shown by the evidence to be commensurate with the means - 
of the claimant, their inferior character should not be taken as an indication of 


bad faith. 
After the establishment: of residence, absences occasioned by sickness are excusable, 
and do not interrupt the continuity of the residence. , | 
The fact that the claimant while necessarily absent from the land, on account of sick- 
ness, voted in the precinct where he had been taken for treatment, will not in 
itself raise a conclusive presumption of abandonment, where he subsequently re- 
turned to the Jand. 


Secretary Noble to Commissioner Stockslager, March 15, 1889. 


T have considered the appeal ‘of James Edwards from the decision of 
your office of May 10, 1887, rejecting his final preor in the matter of his 
pre-emption filing, No. 12 435, for N. 4 of NW. 4, NW. 2 1. of NE. 4, Sec. 
19, and SW. + of SE. 4, Sec. 18, T.7 S., R.17 B., Stockton district, Cali- 
fornia. 

The ieninratary sionals was filed April "24, 1884, alleging settle- 
ment April 1, of that year. Proof was made February 14, 1887, from — 
which it appears, as stated in your office decision, that “actual resi- 
dence was established, September 11, 1885,” and the claimant remained 
continuously on the land from that time until April, 1886, a period of 
about seven months. About the latter date he was found sick in his 
house on the tract by a neighbor, who carried hin provisions during his 
sickness, and subsequently he was taken to the hospital in Merced City, 
about thirty miles distant from his claim. He remained in the hospital 
about two months at that time, and several times since has been there 
a month at atime, but the witnesses testify positively, that he has never 
been absent from the Iand since he established residence, as above 
stated, in September, 1885, except when sick and carried to the hospital. 
While in the hospital in Merced, November 2, 1886, he voted in a gen-. 
eral State election. When discharged from the hospital, however, he 
returned to his claim and was living there at the time he made proof. 
His improvements consist of a dwelling house, twelve by fourteen feet, 
‘ shake” roof, board floor, stone chimney and fire-place, two windows 
and a door, of the value of $50.00, and a corral about two hundred feet 
- in diameter, valued at $50.00. The house was furnished with a bunk 
and bedding, a table, two or three benches, dishes, cooking utensils and 
a bake-oven. The claimant was a single man, with uo family, and old, 
poor, and sickly. The land was suitable for grazing. The claimant 
had no farming iniplements or stock, but had cultivated two acres as a 
garden. | 

Your office sustained the action of the local officers in rejecting the — 
proot, on the grounds, that “the pre-emptor must prove six mouths un- 
interrupted residence next prior to application to enter and the making 
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of such Improvements as shall make it apparent that he has taken the 
Jand for a permanent home.” 

The improvements of the claimant, while meagre, are shown by the 

evidence to be all that the claimant had the means of making, and, 
being commensurate with his ability, their inferior character and ex. 
tent do not indicate bad faith. As to residence, it is shown, and found 
in your said decision, that he established it upon the land in Septem- 
ber, 1885, and remained continuously upon the land for seven months 
thereafter, and has never since been absent except when sick and car- 
ried to the hospital, from which when discharged he invariably returned 
to the land. Jtesidence being once established, subsequent absences 
necessitated by sickness are excusable, and do not show or tend to show 
abandonment of such residence, and, therefore, the continuity of the 
residence is not broken thereby. Patrick Mauning (7 L. D., 144). 
_ Itis true, the claimant voted at Merced, while in the hospital there, 
November 2, 1886. This is a circumstance to be considered in connec. 
tion with all the other tacts of the case, as bearing upon the question of 
the claimant’s abandonment vel non of the residence which he had ae- 
quired upon the tract enfered. Did it show an intent to make the hos- 
pital or the election precinct in which 1t was located his home, and thus 
prove such abandonment? 

The claimant testifies that before voting at Merced, November 2, 
1886, he had voted in Mariposa county where the claim is located, and 
that when he voted at Merced his name was on the “ great register” of 
Merced county. Previons to that time it must have been upon the reg- 
_ ister of Mariposa county. The “ Political Code” of California forbids 
registration in different counties at the same time. (Codes and Stat- 
utes of California, Vol. 1 Sec. 1104). That code also provides that be- 
fore a person’s name can be entered on the register of one county, in | 
case of former registration in another county, there must be presented 
a certificate showing the caucellation of such prior registration, and in 
addition thereto, “ Proof, by the affidavit of the party, that he is an 
elector of the county in which he seeks to be registered,” and one of the 
qualifications of an elector is that he “shall have been a resident. 

. . of the precinct in which he claims his vote thirty days, next 
preceding the election.” (Ib. sections 1097 1083). 

The claimant, therefore, must in order to have had his name placed 
upon the “ great register” of Merced county, have procured a certifi- 
cate showing the cancellation of his registration in Mariposa county, 
and have made affidavit that he had been a resident of the precinct at 
Merced for thirty days preceding the election at which he voted. 

A stroug presumption is raised by these facts, that, at the time he 
voted and had his name placed on the register at Merced, he had aban- 
-doned his residence on bis claim, but this presumption is toa large 
extent rebutted by the fact, that after so voting and registering and as 
soon as he was discharged from the hospital he returned to the land. 
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It being conceded that he had once acquired residence on the claim, 
his subsequent voting and registering at another place to which he had 
been carried on account of sickness and where he was under treatment 
in a hospital—in view of bis return to the claim after so voting and 
_ registering and as soon as discharged from the hospital—might be held 
to be evidence tending to show illegal voting, rather than a change of 
residence. | 
- Your office and the local officers, while rejecting the claimant’s proof 
do not find that there was bad faith as to residence or hold the entry 
for cancellation, and the claimant in his appeal to this Department 
prays, if his proof cannot be accepted that at least he be allowed to 
make proof of further and continual residence and additional improve- 
ments, and that upon such. further showing the land be awarded him. 
In view of the conflicting facts and circumstances of the case bearing 
on the question of abandonment of residence, and in the absence of an 
intervening adverse claim, I am of the opinion that the claimant’s entry 
should.be suspended, and he be allowed to make proof as requested 
by him, and if said proof be otherwise sufficient, that said entry—inas- 
much as its life time hus expired—be then submitted to the Board of 
Equitable Adjudication for action thereon under the appropriate rule. 
You are accordingly so instructed, and the decision of your office is mod- 
ified accordingly. 


RAILROAD GRANT-INDEMNITY WITHDRAWAL. 
CENTRAL PaciFic R. R. Co. v. Douu. 


A settlement made on land included within an indemnity withdrawal is unavailing 
as against the right ‘of selection on the part of the company; but the company 
cannot be heard to object to such settlement, after the revocation of the with- 
drawal and in the absence of a selection. 

The order revoking the indemnity withdrawal, made for’ the benefit of this com- 
pany, took effect as soon as issued; and a settlement ou land included within 
‘said order, existiug at the date of Fe issuance, will be protected as against a sub- 
sequent selection. ; 


Secretary Noble to Commissioner Stockslager, March 15, 1889. 


I have considered the case of the Central Pacific Railroad Company 
#. Josiah Doll, on appeal of the said railroad company frow your office 
decision of November 19, es approving the pre-emption cash entry 
of said Doll for the N. 3, NE. 4, Sec. 15, T. 41 N., R.9 W., M.D. M., 
Shasta, California, land district. 
_ The record shows that said land is within the indemnity limits of 
the grant of July 25; 1866, to the California and Oregon (now Central 
Pacific) Railroad Gon pany, the withdrawal for which took effect Sep- 
tember 6, 1871. 3 
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Doll filed his declaratory statement March 11, 1886, alleging settle- 
ment Jannary 1, 1884. 

At the time Doll made his final proof the said railroad company of: 
fered formal protest against the acceptance of said proof and against 
the entry. 

In your said decision you Say, airasinien as the indemnity oath: 
drawal has been revoked, and the land not selected for railroad pur- 
poses, the company has now no interest in the land, and its protest 1s 
dismissed.” | 

On appeal the Railroad Company, as grounds of error, claim: 

1st. That as the land was withdrawnin 1871, it was not subject to 
pre-emption settlement by Doll in 1884. 

2nd. Error in holding that the railroad company had not selected 
the lands. 

Upon the first proposition above, it may be said in reply that the 
record shows Doll to have made his settlement in January, 1884, and 
to have remained thereon continuously until he made final piose in 
October, 1886, and while as against the said railroad company’s rights 
this settlement would have been unavailing, had they exercised them 
in time, they cannot now be heard to raise the question as they no longer 
have any interest in the land. 

As to second ground of error assigned, 7. é., that 1t was error to 
hold that said company had not selected said lands, no evidence of a 
selection is submitted and upon inquiry at the proper division of the 
land office, it appears that list No. 11, which it is alleged in the 
appeal was filed in the local offic | etober 7 (, 1887, did not reach the © 
General Land Office until after your said decision was promulgated and 
the amended list now on file does not contain the land in controversy so 
that it can not now be determined by me whether the said tract was or 
was not in the original list. But if it was it is immaterial in the view I 
take of the case. Said list was not filed until October 7, 1887, and 
while the land officers could not receive filings until the expiration of 
the. thirty days notice, October 14, 1887, the order of revocation took 
effect as soon as issued and actual settlement might have been made at 
once. See Atlantic and Pacific Railroad Co. (6 L. D., 84 (92)). 

The order of revocation was made August 15, 1887, and as a new set- 
tler might, after that date and before the application of the company 
to select, have made settlement upon said lands, and as there would 
then exist no legal reason why his settlement should not ripen into a 
title, the railroad company would acquire no right thereto as against 
such new settler, by subsequently including the same in a list of selec- 
tions. Northern Pacific Railroad Co. ». Waldon (7 L. D., 182). It 
cannot be said that Doll an actual settler at the time the restoration 
took effect, could have less right to the land than such new settler. 

Your said decision is accordingly affirmed. 
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TIMBER CULTURE CONTEST—RELINQUISHMENT. 
SORENSON v. BECKER. 


A relinquishment filed after the initiation of a contest does not inure to the benefit 

of the contestant, inless it be found that it was filed as the result of the contesé, 

In ease of a timber culture contest, accompanied by an application to enter, the 

| right of the contestant depends upon the establishmené of the default alleged 

against the entryman; but such right cannot be defeated by a relinqnishment 
filed after the initiation of the contest. 


First Assistant Secretary Muldrow to Commissioner Stockslager, March 
22, 1889. | 


I have considered the case of James Q. Sorenson v. Charles Becker 
on appeal by the former from your office decision of March 3, 1887 can- 
-celling his timber culture entry for the SES of Sec. 18 T. 109 N., RB. 53 
| W., Watertown Dakota land district. 
- One Ann Leonard made timber culture entry for said land June 18, 
1878. On May 21, 1884 Charles Becker filed affidavit of contest sworn 
to May 19, against said entry alleging failure to break, cultivate and 
plant to tree seeds, cuttings or trees, as required by law in the first, 
second, third, and fourth years. It is stated by Becker and in your 
office letter of September 20, 1884 that this affidavit was accompanied 

by an application to make timber culture entry for said tract. 
~ On May 22, 1884, Sorenson appeared at the local office and presented 
a relinquishment executed May 20, by Ann Leonard, of ber entry and 
at the same time presented his application to make timber culture en- 
try for said tract. This relinquishment was accepted, Leonard’s entry 
canceled and Sorenson’s application to make timber culture entry al- 
lowed. On the same day, Becker’s affidavit of contest was rejected be- 
ing marked “Rejected May 22, 1884 as relinquishment of the entry is 
this day filed in this office, and the entry canceled and awarded to the 
first legal applicaut tendering the fees and commissions.” Becker ap- 
-pealed from that decision and your office, on September 20, 1884 de- 
cided “ when Becker presented his application to make timber culture 
entry with his affidavit of contest thereby complying with the require- 


meénts in such cases he acquired a prior right to enter the land: when- 


ever it should become vacant either by reason of said contest or other- 
wise,” allowed Becker’s application to entry and held Sorenson’s entry 
for cancellation. It should be noted that there is nothing in the record 
now before me to show that Sorenson was served with notice of Beck- 
er’s appeal or that he was given an opportunity to present his claims to 
your office prior to the rendition of said decision. Becker was notified 
of this decision and of his préference right of entry December 5, 1884, 
and on the 11th of that month filed his application to make timber cult- 
ure entry for said land, which application was allowed and entry No. 
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10588 made by said Becker. By letter of May 14, 1885 your office wrote 
to the local officers, “Timber culture entry No. 10588 Charies Becker 
SE 4 Sec. 18 T. 109 R. 53 Dee. 11, 1884, is suspended for conflict with 
timber culture entry No. 10080 James O. Sorenson same tract, May 22, 
1884,” and directed them to notify Becker that he would have sixty 
days to show cause why his entry should not be canceled. On Junel7, 
1885, Ann Leonard filed a petition asking that she be allowed to with- 
draw the relinquishment of her said timber culture entry and that a 
hearing be ordered in the matter of Becker’s contest against said entry. 
In her affidavit in snpport of said application, which affidavit 1s corrob- 
orated by Sorenson and seven other witnesses it is set forth, that up to 
the date of her relinquishment she had fully complied with the require- 
ments of the law in all particulars; that at the time of making said re- 
linquishment she knew of no contest; that “iny relinquishmenut was 
not made for purposes of speculation, but simply and only because [ am 
a widow and old and poor and unable to give my tree claim proper at- 
tention, and that [ never received or was to receive more for my said 
relinguishment than my tree claim had cost me for filing, breaking, 
planting, cultivating and other expenses.” This petition was refused 
‘by your office, and in the letter of March 3, 1887, passing upon the same, 
it was said “‘ the entry of Sorenson is this day canceled.” On May 24, 
1887, Sorenson filed an appeal ‘‘from the action of the Hon. Commis- 
sioner of the General Land Office in ordering the cancellation of said 
entry.” After considerable correspondence between your office and the 
local officers, it was concluded that Sorenson had not been notified by 
the local ofticers of the decision of March 3, 1487, and that his appeal 
was filed in time and should be allowed. 

Becker claims that because Leonard’s entry was sansa upon re- 
linquishment filed after the filing of his contest affidavit he became en- 
titled to a preference right to enter said land. This does not, however 
necessarily follow. That right is extended to one who “ has contested, 
paid the Jand office fees and procured the cancellation” of an entry by 
the provisions of the second section of the act of May 14, 1880 (21 Stat., 
140). Unless it be found that the filing of this relinquishment was 
brought about by the filing of the contest affidavit the contestant is 
not under the decisions of the Department entitled to a preference right 
ofentry. The act of June 14, 1878 (20 Stat., 113) provided that if at any 
time before the issuance of patent the claimant thereunder should fail 
to comply with any of the requirements of that law “then and in that 
event such land shall be subject to entry under the homestead laws, or 
by some other person under the provisions of this act,” the rights of the 
parties to be determined as in other contested cases. Unless Leonard 
had failed to comply with the requirements of the law at the date of 
the filing of Becker’s affidavit of contest and accompanying application - 
to enter, if such application did accompany his affidavit, he (Becker) 
secured no right thereunder. If such failure on the part of Leonard 
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did really exist then Becker should not be deprived of the legitimate 
fruits of his diligence in bringing that failure to the notice of the proper 
authorities by a relinquishment filed subsequently to his application to 
contest and make entry. In view of all the circumstances of this case 
I am of the opinion that the rights of these respective parties can be ~ 
determined only by a hearing had for that purpose. You will therefore 
please direct the local officers to order a‘hearing of which all parties in 
interest should have due notice, to determine whether or not there was 
a failure on Leonard’s part to comply with requirements of the law under 
which her entry was made and whether the execution or filing of her 
relinguishment was due to the attack by Becker upon the validity of 
her said entry, and such other facts | as may be of service in determining — 
the rights of these parties. 

The decision of your office is accordingly modified. 


RAILROAD GRANT—-TIMBER TRESPASS. 
NORTHERN Pacrric BR. R. Co. 


| _ The right of recovery as against a railroaidl company for the value of timber taken 
from odd sections within the indemnity limits, is not defeated by a subsequent 
selection of the lands by the company. 


Secretary Noble to the Attorney General, March 19, 1889. 


I have the honor to acknowledge receipt of a communication from 
the Department of Justice of the 12th ultimo, transmitting a copy of a 
letter from the.United States district attorney for Minnesota relative to 
the timber trespass cases of the United States v. De Graff and Co., and 
the Northern Pacific Railroad .company, asking whether said suits 
should be brought to trial at the adjourned term of the court in April 
next. In the communication from the Department of Justice above 
referred to, it is stated that ‘‘ the question is, whether the lands involved 
in the trespass are on the even or the odd numbered section.” 

It appears from the report of the special agent upon which such suit 
was recommended, and also from the report of the Commissioner of the 
General Land Office, that these suits were brought for the recovery of 
the value of timber and railroad ties taken from odd sections only of 
land in the State of Minnesota, within the forty miles indemnity limits 
of the Northern Pacific road known as the second indemnity belt. 

The suit was instituted upon the recommendation of the Commis- 
sioner of the General Land Office, made August, 1883. At this date 
the land upon which the trespass was alleged to have been committed 
had not been selected by the railroad company. but on May 24, 1854, 
the Commissioner made another report in which he stated that prior to 
. the commencement of the suit the railroad company selected said lands 
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under the indemnity provisions of its mreeezanid selections having 
been made October 17, 1883. 

The lists of said selections are now pending before the land depart- 
ment for examination, and will be finally approved and certified to the 
company in the progress of the adjustment of said grant, if upon said 
examination it should appear that said selections are legal and proper 
in allrespects; yet although said selections may eventually be certified 
to the company, such certification can only relate to the date of selec- 
tion—and not defeat the right of the government to recover for a tres- 
pass committed on said land prior to selection, because the title of the 
company to indemnity land attaches from the date of selection only, 
and not at the date of the grant. 

In the case of Barney v. Winona Railroad Company (117 U. 8. 232) 
the court after observing that there is a well established distinction 
between ‘“ granted lands” and “indemnity lands” said: 

The former are those falling within the limits specially designated, and the title to 
whieh attaches when the lands are located by an approved and accepted survey of 
the line of the road filed in the Land Department, as of the date of the act of Con- 
gress. The latter are those lands selected in lien of parcels lost by previons disposi- 
tion or reservation for other purposes, and the title to which acernes only from the 
time of their selection. . . 

Again in the case of the Kansas Pacific Railroad company v. Atchi- 
son Topeka and Santa Fe Railroad Company, the court held that the 
right to select lands within indemnity limits, in lieu of lands lost in the 
granted limits, conferred only a right to select them within certain limits 
and did not confer aright to any specitic land or lands, capable of 
identification. 

The court say: 

That grant to Kansas as stated, conferred only a right to select lands beyond ten 
wiles from the defendant’s road upon certain contingencies. It gave no title to in- 
demnity lands in advance of their selection. (112 U.S. 42.) 

To the same effect is the ruling in the case of McCreery v. Haskell 
(119 U.S., 327), holdiug that the approval of the Secretary of indem- 
nity sliool selections vests the title in the State as of the date of selec- 
tion. 

Under the ruling of the supreme court in the cases above sia it 
would seem that the right of the government to recover for the value 
of timber taken from lauds in the indemnity limits of a railroad grant 
and subsequently selected by the company, would not be defeated, 
although the selections might be eventually approved and certified to 
the company; but in my judgment, the case is rather technical, and 
justice does not require the prosecution of the claim—but all is sub- 
mitted for your further consideration. 
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MINING CLAIM—SURVEY—CIRCULAR OF DECEMBER 4, 1884. 
ENGINEER MINING AND DEVELOPING COMPANY. 


In the survey ofa claim that conflicts with a prior valid lode claim, where the ground 
in couflict is excluded, the applicant’s right is limited to a line passing through 
the point where the lode intersects the exterior liue of the senior location. 


Secretary Noble to Commissioner Stockslager, March 19, 1889. 


This is an appeal by The Engineer Mining and Developing Company 
from your office decision of Jany. 28, 1888, requiring to be amended the 
survey under which William Schultz anid the Engineer Mining and De- 
veloping Company made mineral entry December 28, 1885, for the El- 
dorado lode claim in E4 Sec. 17, T. 43 N., B. 8 W., N. M. P. M., Lake City, 
Colorado. The Eldorado claim was located July 31,1877. It was sur- 
veyed in July 1885 and the survey was approved on August 26, 1885, 
and publication began September 4th following. The said survey over- 
laps on its southerly end the “B. F. Requa” lode claim which had béen 
previously (June 14, 1876) located. | | 

By said letter dated January 28, 1888, addressed to the United States 
surveyor general at Denver Colorado, your office stated that said sur- 
vey had not been made in accordance with the cireular approved De- 
cember 4, 1884. (3 L. D., 540.) 

By the same letter your office directed “ within that portion of the 
‘‘Kldorado” survey to which the claimants rights are restricted by said 
circular they must have a new survey of their claim made, the end 
lines of which must be parallel; ” and also that the amended survey be 
connected with a United States mineral monument within two miles, it 
appearing that the township survey “has been questioned by letter 
“BH” of March 31, 1883.” 

Section 1 of. the said circular finds that the rights granted to locators 
_are restricted to locations ou veins, lodes, or ledges situated on the pub- 
lic domain, and directs that when the survey conflicts with a prior valid 
lode claim or entry, and the ground in conflict is excluded -the claim- 
ants “right to the lode claimed terminates when the lode in its onward 
course or strike intersects the exterior boundary of such excluded ground 
and passes within it.” Said circular in section 2 provides further “ the 
end line of survey should not therefore be established beyond such in- 
tersection unless it should be necessary so to do for the purpose of in- 
cluding ground held and claimed under a location which was made upon 
public land and valid at the time it was made.” | 
The appellant contends that under section 2336, Revised Statutes, it 
had certain rights to the space in conflict between the survey referred 
to and the said prior location, and that it is beyond the power of your 

office to limit such rights, 

Section 2336, supra, provides: 


Where two or more veins intersect or cross each other, priority of title shall gov- 
ern; and such prior location shall be entitled to all ore or mineral contained within 
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the space of intersection; but the subsequent location shall have the right of way 
throngh the space of intersection for the purposes of the convenient working of the 
mine. And where two or more veins unite, the oldest or prior location shall take the 
vein below the point of union, including all the space of intersection. 

In the case at bar the survey overlaps but does not cross or intersect 
the prior location. It cannot therefore be held to come within the 
purview of section 2336, the manifest purpose of which is to provide for 
the working of such claims as cross and lie on both sides of a senior lo- 
cation or entry. 

‘In the case of Branagan et al. v. Dulaney (13 C. L. O., 190) upon 
which the appellant relies, the supreme court of Colorado considered 
the respective rights of a junior and senior location which crossed each 
other, 

‘In the present case no part of the over-lapping space is embraced in 
the “ Eldorado” application or entry but said space is expressly ex- 
cluded therefrom. T'rom the survey as it now stauds the lode appears 
to strike the exterior line of the B. F. Requa lode claim at a point north 
of the line surveyed as the sontherly end line of the ‘ Eldorado.” 

The appellant’s right does not extend beyond a southerly end line 
(parallel with the north line) through the point where the lode inter- 
sects the exterior line of the said senior location. The surface right be- 
ing simply an adjunct to the lode claim, such right could not extend 
beyond the same. It was therefore proper to require the end lines of 
the survey to be re-adjusted so as to accord with the requirements of 
the law and the regulations. | 

Your decision is affirmed. 


RAILROAD GRANT—SETTLEMENT CLAIM. 


NORTHERN PACIFIC R. R. Co. v. ANRYS. 


A claim resting on settlement, residence and improvement, and existing at the date 
when the grant becomes effective, is such a claim as contemplated by Cougress 
in the excepting phrase ‘‘oceupied by homestead settlers.” 


‘Secretary Noble to Commissioner Stockslager, March 19, 1889. 


The land involved herein is the NE, 4 of the NH. 4, the W. 4 of the 
NE. 4 and Lot 5, Sec. 7, T. 5 N., R. 2 E., Vancouver land district, 
Washington Territory. 

The tract in question lay within the limits of the withdrawal for the 
benefit of the Northern Pacific Railroad Company, under the grant of 
July 2, 1864 (13 Stat., 365), on map of general route of its road filed 
August 13, 1870, and is in the primary limits of said grant as indicated 
by map of the definite location of the company’s road, filed September 
22, 1882. 

‘On March 23, 1887, A. P. Anrys applied to make homestead entry for 
_ the tract, accompanying his application by affidavits, alleging, in effect, 
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that the land was covered by the homestead settlement claim of one 
Isaac Newland, prior to and on August 13, 1870, and was thereby ex- 
cepted from the operation of the withdrawal on general route. On 
these allegations a hearing was had April 26, 1887, after notice to the 
company, at which Anrys appeared and submitted acne but the. 
company made default. 

The local officers found in favor of Anrys, and were of opinion that his 
application to enter the tract should be allowed. 

Upon appeal by said company, your office, on November 7, 1887, 
_ affirmed the finding of the local officers, and rejected the company’s 
claim to the land. The company vow appeals to this Department. 

It is shown by the testimony submitted at the hearing, that Isaac 
Newland settled on the land in question (then unsurveyed) on or about 
the first of February, 1870, with a view to acquiring title thereto under 
the homestead law, and erected a dwelling-house thereon; that at the 
date of his settlement he was a citizen of the United States, with a 
family cousisting of his wife and five children, and otherwise qualified 
to make homestead entry ; that he moved his family to, and took up his 
residence on the land about the first of March, 1870, and thereafter 
continued to reside thereon, with his family, making it his exclusive 
home, until some time in May, 1871. He cleared, enclosed and culti- 
vated a portion of the land, raising oats, potatoes, turnips and other 
vegetables thereon, duriug the season of 1870, and built a chicken-house, 
milk-house and barn, which improvements, together with his dwelling 
house, were worth about $110.00. He also had a span of horses, two 
colts and nineteen head of cattle on his claim. In the meantime the 
land was surveyed, and Newland finding that he was on an odd section, 
and that his iand was claimed by the said railroad company, and that 
the company intended to oppose his claim thereto, became discouraged, 
and sold his improvements and part of his stock to one John Colvin 
in the early spring of 1871, and moved off the land in the month of 
May following. Colvin immediately moved on to the land and con- 
tinued to reside there until November, 1871, when he was succeeded by 
one Fritz Kettler, who was in turn succeeded by one J. C. Bronson in 
1877. Bronson remained on the land, cultivating and improving the . 
same, until the month of June, 1881, when ‘he sold his improvements to 
the applicant A. P. Anrys at the price of $216.00. Anrys at once moved | 
to and took possession of the tract and has continuously resided there- 
on, with his family, making the same his exclusive home ever since. He. 
has built a new barn, planted an orchard of some fifty fruit trees and 
otherwise added to the improvemeuts on the claim, to the extent that: 
such improvements are now worth about $700. Colvin and Kettler 
each cultivated and improved the land during the time of his residence 
thereon. It thus appears that the tract has beeu continuously occu- 
pied and claimed by settlers ever since the date of Newland’s settle- 
ment, namely, February 1870, and also that Aprys had settled on the 
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game prior to the definite location of the company’s road, and was living 
on and claiming the land at the date of such definite location. Italso 
appears that the land was not surveyed until after the map of general 
route of the company’s road had been filed. 

I am clearly of the opinion, in view of the foregoing, that the claim 
of Newland, acquired by his settlement, residence and improvements, 
prior to and covering the date of the withdrawal on general route, was 
such a claim as served to except the land in question from the pes 
of such withdrawal. Northern Pacific R. BR. Co. v. Bowman (7 L. D 
238); same v. Evans (id., 131). 

Nor did the land pass to the company on definite location of its eal 

Jor at that date the tract was covered by the settlement claim of Anrys, 
the present applicant, who had settled in June, 1881, and was still living 
on and claiming the same. Southern Pacific R. RB. Co. v. Lopez (3 L. 
D., 130); Central Pacific R. R. Co. v. Wolford (id., 264); Brown v. Cen- 
tral Pacific R. R. Co. (6 L. D., 151); Holmes v. Northern Pacific RB. Re 
Co, (5 L. D., 333), 
It is not necessary that actual entry should be made by a homestead 
settler, in order to defeat the claim of the railroad company to land 
covered by such settlement. <A claim resting ou settlement, residence 
and improvement, existing at the date of withdrawal on general route 
is sufficient, as we have seen, to except the land covered thereby from 
the operation of such withdrawal, and the same principle applies to 
such a claim existing at the date of definite location of the company’s 
road. Moreover, it seems to me that this is such a case as the Congress 
contemplated by the excepting phrase “occupied by homestead set- 
tlers,” used in the third section of said grant of July 2, 1864. 

For these reasons your said office decision, rejecting the company’s 
claim to the land in question is affirmed, and tlie application of A urys 
to enter the same will therefore be allowed. 


ae 


SURVEY -SPECIAL RATES—ACT OF OCTOBER 2, 1888. 


Augmented rates authorized for the survey of mountainous and heavily timbered 
land. 


Secretary Noble to Commissioner Stockslager, Mareh 23, 1889.. 


I am in receipt of your communication of January 18, 1889, relative 
to the petition of a large number of settlers upon unsurveyed lands in 
townships 38, 39, 40 and 41, S., range 12, W., and township 39 S., 
range 13, W., Willamette Meridian Oregou. | 

It appears that in September, 1887, and again in April, 1888, the sur- 
veyor general for Oregon advertised for propdsals for the execution of 
the surveys in several of said townships, but that, on account of the 
country being mountainous and broken, no’surveyor would undertake 
the work at the mileage rates allowed ($9 for standard and meander 
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lines, $7 for township exterior lines, and $5 for subdivisional lines) ; 
and he recommended that, where the lines pass over lands that are- 
mountainous, heavily timbered, or covered with dense under-growth, he - 
be authorized to allow the augmented rates provided by the act of Oc- 
tober. In this recommendation you concur. 
The paragraph of said act relative to such surveys is as follows (Stats. 
of 1887-88 p. 525): | 
For surveys and re-surveys of public lands, one hundred thousand dollars, at rates 
not exceeding nine dollars per linea] mile fur standard and meander liues, seven dol- 
lars for township lines, and five dcllars for section lines; except as to mountainous 
— lands, or lands covered with dense timber or underbrush, the rate shall not exceed 
thirteen dollars per wile for standard and meander lines, eleven dollars for township oe 
 Jines, and seven dollars for section lines, when the survey is made upon the order of are. 
. the Secretary of the Interior: Provided, That in expending this appropriation, pref- pe 
erence shall be given in favor of surveying townships occupied, in whole or in part, 
by actual settlers; and the surveys shall be gontoed to lands adapted to agriculture 
and lines of reservation. 
On January 25, 1889, my predecessor, Secretary Vilas, in case of a: 
similar petition and recommendation, authorized the survey of certain: 
lands in the immediate vicinity of those herein described, at the en- 
hanced rates allowed under the act above quoted. 
In view of the facts herein set forth, you are authorized to grant the 
prayer of the petitioners, and to instruct the U. 8. surveyor general for 
Oregon to invite proposals for the survey prayed for, at a compensation 
not exceeding the augmented rates allowed by said act of October 2, 


1888, 7am fv. Jatt? 


Pia / | 
x yom ATO GRANT—-WITHDRAWAL—SETTLEMENT CLAIM. 


NoRTHERN Paciric R. BR. Co. URQUHART. 








A withdrawal on general route made for a branch line of this road, will not operate. 
to reserve lands for the benefit of the main line. 

The settlement and occupancy of a qualified pre-emptor, existing at the date of : 
definite location, are sufficient to except the land covered thereby from the =~ © *: 
operation of the grant. re, 








Secretary Noble to Commissioner Stockslager, March 23, 1889. 


I have considered the case of the Northern Pacific Railroad Com- 

in pany v. Donald Urquhart, on appeal by the former from your office de- 

cision of November 1, 1886, holding that the E. 4 of the NE. 4 of See 
13, T. 22 N., R. 30 E., North Yakima, Washington Territory land dis- 

trict, was excepted from the grant to said company of July 2, 1864 ° 
(13 Stat, 3695), 

On June 14, 1883, Donald Urquhart filed pre-emption declaratory 
statement for this tract and other land, alleging settlement September 
30, 1877, and, on December 27, 1883, made final proof thereunder be- 
fore the ‘iosal’ officers, upon ion final certificate was issued. 
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When the papers in the case were examined in your office, it was 
held that “the filing and settlement of Urquhart operated to except 
the land in question from the attachment of the grant.” The railroad 
company appealed from that decision. 

The land was within the limits of the withdrawal made on the filing 
August 20, 1873, of map of general route of the branch line of said road. 
Afterwards, ou June 11, 1879, said company filed what was deuomi- 
nated an amended map of the general route of said branch line, and a — 
withdrawal of lands along the general route as shown by said amended 
map was ordered by your office. 

The land here in controversy fell entirely outside the limits of that 
withdrawal even if it bad been authorized by law. 

On September 1, 1879, the lands within the first withdrawal anid not 
within the limits of the withdrawal attempted to be made on the said | 
amen ied map of general route were by your office ordered to be restored 
to the publicdomain. These tracts came within the limits of said grant 
as fixed by the filing October 4, 1880, of the map of definite location of 
the main line of said road, between WalJlula Junction and Spokane 
Falls. The branch line of the road for the benefit of which this land 
was withdrawn in 1873, was finally located entirely outside the limits 
of that withdrawal and did not include in either the forty or fifty mile 
limits, as fixed by the definite location, the tract in dispute, and said 
company thereby indicated that it no longer had any claim to the land 
- included in the withdrawal made upon the filing of the first map, for 
the construction of said branch line. 

It can not be held that the company could rightfully claim the benefit 
of the withdrawal made for the benefit of the branch line of said road 
for the main line. If it were allowed to receive the benefit of the 
withdrawal on general route of the branch line for the definite location 
of the main line, it would thus withhold from settlement two distinct 
belts of land for the benefit of one and the swme line of road, since 
there had already been a withdrawal for the benefit of the main line, 
aid this was certainly not contemplated or warranted by the law. 
The company can claim no right to said land prior to the filing of its 
map of definite location October 4, 1880, and this is admitted in the ar- 
gumeut filed in support of its appeal. It is contended that the facts in 
the case do not show such a claim to the land by Urquhart as would 
serve to except this tract from the grant to the company. 

Aithe time of Urquhart’s alleged settlement, he was an alien, but on 
July 20, 1880, he declare J his intention to become a citizen of the United 
States. In the matter of settlement and residence the claimant and 
one of his final proof witnesses state that he built a house and begun 
his residence thereon in 1879, while the other witness states that he 
had known the claimant only about two years and that he (claimant) 
had established his residence there “ prior to 1881.” Urquhart had not 
been continuously present on this Jand all the time from 1877 to date 
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of his final proof, but itis Shown and adwitted by the company, that 
he used this land during that time for grazing purposes. | 

I concur iv the conclusion reached in your office that said tracts were, 
by reason of Urquhart’s claim thereto, excepted from the operation of 
the grant, and the decision appealed froniis therefore hereby affirmed. 


—— 


PRE-EMPTION—SECTION. 2260 R. S.. 


PAYNE v. CAMPBELL. 





Joint ownership in land is snfficient, under section 2260 R. S., to preclude such a pro- 


prietor from removing therefrom to settle upon other land in the same State or 
Territory. 


Secretary Noble to Commissioner Stockslager, March 25, 1889. 


I have considered the case of Charles H. Payne v. John J. Campbell, 
on appeal by Campbell from your office decision of August 14, 1886, 
rejecting his final proof and holding for cancellation his pre-emption 
filing for the SW. 4 of the NE. tthe 8. 4 of the NW. 4 and the NE. i 
of the SW. 4of Seq, 2,T.1158., BR. 41 E., W. M., Le (ange land distr ict, 
Oregon. ~ 7 

Campbell filed his pre- Sapuon declaratory statement for said tract — 
‘June 6, 1883, alleging settlement May 20, 1883, and in accordance with — 
published notice made final proof December 17, 1885, against the ac- 
ceptance of which Payne who on September 10, 1885, filed his pre- — 
emption declaratory statement for the same tract alleging settlement — 
August 21, 1885, filed protest. A hearing was had, the testimony 
being by stipulation of the parties, taken before E. H. Van Slyck, a 
notary public at Baker City, Oregon. The local officers decided in ~ 
favor of the claimant, and on appeal by Payne, your office held that 
Campbell moved from land of his own to settle on that in controversy, 
and therefore such settlement was illegal, and that his filing should be 
canceled. From that decision Campbell appealed. 

Campbell, in his final proof in answer to the question,“ Did you 
leave other land of your own to settle on your present claim”? said, “I 
did not.” In his cross-examination ‘at the hearing, Campbell testifies 
that when he made his settlement on the land in controversy he re- 
moved from a tract of land near Baker City containing about one hun- 
dred and forty acres where he had resided seventeen or eighteen years, 
and which was and still is owned by himself and his two sons jointly. 
This showing clearly brings the claimant within the inhibition of the 
second clause of section 2260 of the Revised Statutes and it is therefore 
unnecessary to consider the question of his residence on and inhabitaney 
of the land upon which questions the testimony is somewhat contradic- 
tory. Nor is it necessary here to pass upon Payne’s claim or to decide 
what right, if any, he obtained by virtue of his alleged settlement. 

For the reasons herein stated your said office decision rejecting Camp- 
bell’s final proof and holding his filing for cancellation is affirmed. 
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PRICE OF DESERT LANDS—STATUTE. 
DANIEL G. TILTON. 


The price of desert lands within the limits of a railroad grant may be properly fixed 
at double minimum. 
When there are different statutesin part materia, though made at different titneys and 
not referring to each other, they should be taken and construed together as one | 
system aud explanatory of each other. 


Secretary Noble to Commissioner Stockslager, March 25, 1889. 


September 28, 1837, Daniel G. Tilton made application to make desert 
land entry for Sec. 24, T. 11 N., BR. 14 W., San Bernardino meridian, 
Los Angeles district, California. He accompanied the application with 
a tender of twenty-flve cents per acre of said land. The tract being 
‘within the granted limits of the Southern Pacific Railway,” the local 
officers held it to be double-minimum land under Sec. 2357 of the Re- 
vised Statutes, and, under sections three and eight of the circular of 
June 27, 1887 (5 L. D., 708), refused said tender of twenty-five cents, 
and demanded fifty cents per acre, which Tilton refused to pay, and 
for that reason the local officers rejected his application. Your office 
sustained the action of the local officers by decision of February 7, 1888, 
from which he appeals to this Department. 

Section 2357 (Revised Statutes) is of general application to the * wii: 
lic lands” of the United States, aud, as to alternate sections of such 
lands, reserved along the line of railroads within the granted limits 
thereof, provides that they shall be double minimum in price. 

It is insisted by the counsel for appellant, that, as to lands subject to 
the operation of the “‘desert land act” (act of March 3, 1877, 19 Stat., 
377), the latter being subsequent in point of time to section 2357, is a 
repeal thereof. While the “ desert land act” fixes the price of lands 
subject to entry thereunder, at one dollar and twenty-five cents per 
acre in ordinary cases, it does not expressly mage such lands an excep- 
tion to the above general rule laid down in Sec. 2357, in reference to 
reserved lands within the granted limits of railroads. Repeal by im- 
plication is not favored. ‘Laws are presumed to be passed with de- 
liberation and with full knowledge of all existing ones on the same 
subject; and it is, therefore, but reasonable to conclude, that the legis- 
lature, in passing a statute, did not intend to interfere with or abro- 
gate any prior law relating to the same matter, unless the repugnancy 
between the two is irreconcilable.” -Every statute “ must be considered 
with reference to the state of the law subsisting when it came in oper- 
ation and when it is to be applied; it can not otherwise be rationally 
construed.” (Sedg. Stat. & Con. Law, pp. 106, 104.) These statutes 
are parts of ove general system of laws regulating the disposal of the 
public domain and are to be construed in pari materia. “Ali acts in 
pari materia are to be taken together as if they were one law,” and 
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By ae ies there are different statiites in part materia, though made at dif. 


“ ferent times. ...., and not referring to each other, they shall be 
* taken aad construed together as one system and as explanatory of each 
other.” (Ib. pp. 209, 210.) Under such construction, Sec. 2357 of the 
Revised Statutes and the desert land act do not conflict, but each has 
a separate and appropriate field of operation; the former regulating 
the price of desert lands reserved to the United States along railway 
lines, and the latter, the price of other desert lands not so located. 
There is nothing in the nature of the case which renders it proper that 
desert lands be made an exception to the general rule any more than 
lands ‘entered under the pre-emption laws. Lands reserved to the United 
States along the line of railroads are made double minimum in price 
because of their enhanced value in consequence of the proximity of 
such roads. Desert lands subject to reclamation are as much liable to 
be increased in value by proximity to railroads as any other class of 
~ Jands and hence the reason of the law applies to them as weil as to other 
public lands: made double minimum in price. To hold desert lands an 
exception to the general rule regulating the price of lands reserved . 
along the lines of railroads, would be to make the laws on this subject 
inharmonious and inconsistent. Hence, I am of the opinion, that the — 
circular of June 27, 1887 (5 L. D., 708), (which was approved by Secre- ° 
tary Lamar) is in accord with the law in directing (Sec. 3), that “The — 
price at which lands may be entered under the desert land act is the 
same as under the pre-emption law, viz: Single minimum lands at $1.25 
per acre, double minimum at $2.50 per acre,” and (Sec. 8), that the pay- 
ment made on application to enter double minimum lands under said 
act shall be one fifth the double minimum price, viz: “ fifty cents per 
acre.” See case of John Cameton (7 L, D., 436). | | 
The decision of your office is affirmed. 


ed 


SWAMP GRANT—UNSURVEYED LANDS. — 
“SPATE OF. FLORIDA. 


Selections may be made of unsurveyed swamp lands by estimated areas, if the entire | 
body of land is unquestionably of the’ Ceaetee granteu, and the selection. does 
ee conflict with the claims of others, 


Secretary Noble to Commissioner Stockslager, March 25, 1889. 


The Department is in receipt of a communication from your office of 
the 28th ultimo, enclosing a communication from the chief of the 
swamp land division, relative to unsurveyed lands inuring to the State 
of Florida, under the swamp land grant of September 28, 1850. 
~ The case referred to in the communication of the chief of the swamp 
land division was decided by my predecessor January 12, 1889, in which 
he held that under the regulations of the Department, ‘which allowed 
16184—VoL &-——24 
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selections of unsurveyed Swamp lands to be made and certified by esti- 
mated areas, where an entire body was swamp and overflowed, selec- 
tions so made and reported to the General Land Office, prior to the 
passage of the act of March 3, 1857, were confirmed by said act and 
the title thereto made complete and perfect. (8 L. D., 65.) 

You now ask to be instructed as to the action that should be taken 
in cases where the selections have been made and reported ‘since the 
passage of the confirmatory act of March 3, 1857.” 

In the decision of the Department above referred to, the Secretary 
observing that the grant of September 28, 1850, is not a grant of lands 
by legal subdivisious, but a grant of “the whole of those swamp and 
overflowed lands, made unfit thereby for cultivation, which remain un- 
sold at the passage of the act, says: | 

The failure to make a subdivisioual survey of the township, can in no wise affect 
the right of the State under the grant to all of the swamp and overflowed lands, as 
contemplated by the grant, and the only purpose to be subserved by a subdivision of 
the township is to enable the Secretary to determine whether by such subdivisional 
survey there might be one or more legal subdivisions, the greater part of which is 
dry and fit for cultivation. If, however, ‘‘ the whole of a township, or avy particular 
or specified part of a township, or the whole of a tract of country bounded by speci- 
fied surveyed or natural boundaries, is of the character embraced by the grant,” a 
subdivisional survey of the township would not be necessary to enable the Secretary 
to make out a list and plat of the swamp and overflowed lands in accordance with 
the provisions of the act, because if ‘the whole of the township” or the whole of a 
tract of country bounded by specified surveyed or natural boundaries, is swamp and 
overflowed, it necessarily follows that a subdivision of the land would show that the 
greater part of each smallest legal subdivision is swamp and overflowed, and there- 
fore of the character of lands deseribed in the grant. 


Hence, J can see no reason why selections may not be made of large 
bodies of unsurveyed swamp land by estimated areas if the entire body 
is unquestionably swamp, and if itis absolutely certain that a subdivis- 
ional survey would show the greater part of every smallest legal sub- 
division to be swamp and overflowed within the meaning of the act. 

If, however, there is any doubt whatever as to the swampy character 
of the entire body so selected, or if the selections interfere with or may 
conflict with the claims of others, as in the cases referred to in the com- 
munication of the chief of the swamp land division of persons who have 
purchased from entrymen lands bordering oh lakes or rivers meandered 
on the old surveys, ov where there is the least uncertainty in determin- 
ing whether the greater part of each smallest legal subdivision that 
may be embraced in such selections is of the character contemplated by 
the grant, the selections should not be acted upon until there has been 
a subdivisional survey, so that the character of the land as: to each 
smallest legal subdivision may be accurately ascertained. 

The proper course to be pursued by the land department as to selec- 
tions of unsurreyed swamp lands must therefore be determined accord- 
ing to the facts in each particular case. But, while the selections of 
unsurveyed lands is not prohibited by the act, yet I am of the opinion 
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that in all cases where the swampy character of the entire body is not 
absolutely certain, the selection should not be approved, until a sub- 
divisional survey has been made, and the character of the legal subdi- 
visions accurately determined. 


~ 


DESERT LAND ENTRY—RELINQUISHMENT. 
ZABLIA J. FULLER. 


When the relinquishment of a desert land entry is filed in the local office, the entry 
should be at once canceled, and the land thereafter held open to settlement and 
entry without further action. 


First Assistant Secretary Muldrow to Commissioner Stockslager, March 
25, 1889. : 


On November 5, 1886, your office held the homestead entry of Zelia 
J. Fuller, made April 15, 1886, for the NW.4 of Sec. 4, T. 298., R. 29 
E., Visalia land district, California, for cancellation as invalid, on ac- 
count of conflict with desert land entry, No. 199, of one John Barker, 
made April 21, 1877. 

From this decision claimant appealed. 

With her appeal she files her affidavit, made December 4, 1886, in 
‘which it is stated, among other things, that she, in good faith purchased 
of said Barker his right to said tract of land, and that on April 15, 
1886, Barker relinquished in due form, at the local office, so much of 
his desert land entry as embraced the tract in question, and the same | 
was, to that extent, then and there canceled, whereupon, claimant made 
homestead eniry therefor, as stated. Immediately thereafter she pro- 
ceeded to make improvements on the land, and has built a house thereon, 
twenty by twenty-four feet, has broken and cultivated twenty acres 
thereof and bas four thousand grape vines planted and growing on the 
same, all by aid of artificial irrigation; that she has about three-quar- 
ters of a mile of lumber and wire fence, with lumber enough on the 
land to enclose her grape vines with a tight fence, and has otherwise. 
improved the tract to the value, in all, of $1,000. 

By a memorandum endorsed on the homestead application papers of 
claimant, it appears that’ on February 14, 1887, your office canceled | 
the desert land entry of Barker, so far as the same was in conflict with 
the entry of claimant, ‘on the ground of relinquishmens.” 

In the case of Sears v. Almy (6L. D., 1), the Department, following 
the previous ruling in Fraser v. Rpioeoid (3 L. D. 69), held, in effect 
that desert land entries are subject tothe provisions of the sé of May. 
14,1880 (21 Stat., 140), and that when the relinquishment of a desert 
entry is filed in the local office, the entry should be at once canceled, 
and the Jand thereafterheld opento settlement and entry without fur- 
ther action. 
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By departmental circalar, issued June 27, 1887 (5 L. D., 708-12), itis 
provided, among other things, that ‘“‘ when relinquishments of desert 
Jand entries are filed in the local land office the entries will becanceled 
by the register and receiver in the same manner as in homestead, pre- 
emption and timber culture cases, under the first section of the act of 
May 14, 1880.” 

Applying to the case at bar the rule thus Sataniinned: it would seem 
that the local officers acted properly in canceling Barker’s entry, as 
stated, upon the filing of his said relinquishment, and allowing claimant 
to make homestead entry for the tract relinquished, and that your office 
erred in holding the entry thus allowed for cancellation as invalid, be. 
cause of conflict, as aforesaid. 

Your said office decision is therefore reversed, and clainant’s aniiy 
will be allowed to remain intact. 


PRACTICE~APPEAL—INTERLOCUTORY ORDER. 
SMALLEY v. HAWBLITS. 


An appeal will not lie from a decision of the Commissioner ordering a hearing. 


First Assistant Secretary Muldrow to Commissioner Stockslager, March 


28, 1889. 


By letter of May 12, 1888 you transmitted the appeal of William Haw- 
blits from your office decision of February 20, 1888, ordering a hearing 
upon the contest affidavit filed by Joseph H. Smalley against the home- 
stead entry made by said Hawblits for the SE. $ of section 9 T, 218. 
R. 38L W., Garden City land district Kansas. 

The attorneys for Smalley move to dismiss the appeal on the ground, 
‘ That said appeal is taken from a ruling of the Commissioner, which 
in so far as it affects the defendant is interlocutory and not a final judg- 
ment, therefore not appealable.” 

In answer to said motion the attorneys for Hawblits say: 


We do not care to discuss authorities, as the only question in issue is, is the action 


of the Hon. Commissioner interlocutory or not ?—merely a auestion of fact. 


The record shows that Hawblits made homestead entry for said traet 
March 12, 1886, and that Smalley filed affidavit of contest February 26, 
1887, charging that defendant “has wholly abandoned said land and 
has never established a residence thereon since making entry.” Notice 
was issued appointing September 27, 1887, as the date of hearing at the 
local office but upon an affidavit filed September 13, 1887, by the con- 
testant stating that he had used due diligence in his efforts to obtain 
personal service upon the defendant buat has been unable to do so, the 
hearing was continued to October 31, 1887. Prior to this last named 
date the contestant filed several affidavits reciting his efforts tu secure. 
personal service upon the defendant and the failure of all of them. 
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Anong others was the affidavit of the assistant postmaster at Garden 
City wherein he states that a registered letter (alleged to have coutained 
a notice of the hearing) was received at the post-office at Garden City 
and presented to the defendant who refused to receive it. Upon these 
affidavits the contestant asked for a further continuance until such time 
as he could make personal service. 

The defendant filed affidavits relative to his residence upon the tract, 
denying that he had abandoned it, and stating that the contestant 
could have served notice upon the defendant by using proper diligence, 
and he moved that the contest be dismissed for want of service of 
notice. The local officers sustained the motion and dismissed the con- 
test. From such action the contestant appealed and your office held 
that upon the showing made the contestant was entitled to a contina- 
,ance, and you returned the affidavit of contest to the local office “as 
the basis of the hearing to be had after due notice to the parties in in- 
' terest, service to be made by publication if contestant so desires. (See 
Rule 11 of Practice.) | 

Rule 81 of Practice provides that: 

An appeai may be taken from the decision of the Commissioner of the General Land 
Office to the Secretary of the Interior upon any question relating to the disposal of. 
the public lands and to private land claims, except in case of interlocutory orders , 
and decisions and orders for hearing ¢ or other matter resting in the discretion of the 
Commissioner. 

The decision from which the appeal is taken mezely ordered a hear- 
ing upon the charges contained in the contest affidavit, and was not a 
final judgment upon the right of the defendant or any one else to the. 
tract of landinvolved. The ianguage of the rule excludes appeals from, 

‘the action of your office in ordering hearings and the Department has 
uniformly held that from such an order, or from an interlocutory de- 
cision of your office, an appeal can not be taken. J. WH. Murray (6 L. 
D., 124); Atlantic and Pacific R. R. Co. v. McCabe (4 L. D., 94); Jones 
v. Campbell (7 L. D., 404); Heitkamp v. Halvorson (3 L. D. ., O00). 

The appeal is aasntieeed 


RAILROAD GRANT—INDEMNITY SELECTION. 
ATLANTIG AND PAcriFic R. R. Co. 


Indemnity selections should be made from lands nearest the granted sections in which 
the loss is alleged. 


Secretary Noble to Commissioner Stockslager, March 29, 1889. 


T have before me the appeal of the Atlantic and Pacific Railway Com- 
pany from your office decision of October 4, 1837, approving the action 
_ of the local officers at Prescott, Arizona, under date of June 27, 1887, 
rejecting said company’s list of proposed indemnity selections (163,- 
381.62 acres), upon the grouud that the lands selected “ are not nearest 
to the lost lands, as required by Department instructions.” (See cir- 
eular, 4 L. D., 90.) 
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In principle, this instruction seems to be justified by the following 
ruling of the supreme court, on an analogous question : 

Although there was no express limitation of the distance from the road in which 
the land was to be selected, it was necessarily implied that the selection should be 
made of alternate sections nearest the road, of which the land has not been previously 
sold, reserved, or otherwise disposed of. The company was not at liberty to pass be- 
yond land open to its appropriatiou, and take lauds farther removed from its road, 
Wood.v. Burlington & Missouri R. R. Co. (104 U. 8., 329). 

After a careful examination of the case, I see no reason for disturb- 
ing your said decision, and the same is accordingly hereby affirmed. 


TIMBER TRESPASS—ACT OF MARCH 8, 1875. 
Union RIVER LOGGING RAILROAD Co. 


Civil and criminal proceedings advised where timber was taken by a railroad com- 
pany, prior to application for right of way privileges under the aet of Mareh 3, 
1875, and not for the purposes contemplated by said act. 

Question submitted as tothe jurisdiction of the Department to revoke an order of 
approval made on application for the benefits of the right of way act. 


Secretary Noble to the Attorney-General, March 29, 1889. 


I have the honor to transmit herewith a report from the Commissioner 
of the General Land Office, dated January 8, 1889, with accompanying 
papers therein referred to relative to an alleged timber trespass com- 
mitted by the Union River Logging Railroad Company, in Washing- 
ton Territory. | 

It appears from said report and papers therein referred to, that the 
Union River Logging Railroad Company was incorporated in 1883, un- 
der the laws of Washington Territory, for the purpose and object of 
building, equipping, running, maintaining, and operating a railroad for 
the transportation of saw logs, piles and other timber, and wood and 
lumber, and to charge and receive compensation and tolls therefor; the 
line of said road being intended to run from a point on tide water in 
Lynch’s Cove at the head of Hood’s Canal, in Mason connty, and run- 
ning thence in a general northeasterly direction, a distance of about ten 
miles, to a point at or near the northeast corner of township twenty- four 
north, range one west, Willamette Meridian. 

No application was nade by said company for the benefit of the right 
of way provided for by the act of March 3, 1875, but on August 17, 1888, 
they filed in the office of the Secretary of Washington Territory, in ac- 
cordance with the laws of said Territory, supplemental articles of in- 
corporation, providing for a line of road from a convenient point on 
tide water in Lynch’s Cove, at the head of Hood’s Canal, in Mason 
county, and running thence in a general northeasterly direction to a 
convenient point on tide water in Dyes Inlet in the county of Kitsap, 
in said Territory; and also a branch from said line at some convenient 
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point thereon between Lynch’s Cove and Dye’s Inlet, and running 
thence in a general northerly direction to or near the town of Seabeck 
on Hood’s Canal, in said county of Kitsap; and also a branch from some 
convenient point on the line of said road between said Lynch’s Cove and 
Dye’s Inlet, and running in a general northeasterly direction to tide 
water at or near Port Orchard, in the county of Kitsap. 

Said supplemental articles of incorporation declared that the wapieee | 
of the company was to maintain and operate said railroad and branch 
- to carry freight and passengers, and to receive tolls therefor, and also 
to engage in and carry on the general logging business and provide for 
the cutting, hauling, transportation, buying, owning, acquiring and 
selling all kinds of logs, spars, piles, poles, lamber and timber, as pro- 
vided for in the original articles of incorporation. 

Subsequently, said company filed in this Department a copy of the 
original and supplemental articles of incorporation of the Union River 
Logging Railroad Company, duly certified, under the seal of the Terri- 
tory by the Secretary of the Territory, and under the corporate seal of 
the company by the secretary of the company, with due proofs of 
organization thereof; a copy of the territorial law under which said 
company was organized, duly certified, and all other affidavits and cer- 
tificates required by the regulations of the Department to carry into 
effect the act of March 3, 1875, granting the right of way to railroads 
over the public lands, and on January 29, 1889, the articles of incorpor- 
ation and maps of definite location of said Union River Logging Kail- 
road Company were Bpprove by the Department, as being in conform. | 
ity with the act. 

This trespass is alleged to have been committed by John McReavy, 
. Edward McReavy, and John Latham, officers of said railroad company, 
under its original organization, prior to the filing of the articles of in- 
corporation in this Department or application for the benefit of the act 
of March 3, 1875, and the cutting and removal of said timber, prior to 
the approval of the articles of incorporation, was not only a technical 
_ violation of the law, but from the statements disclosed by the report 


of the special agent and the affidavits accompanying the same, it seems 


to have been cut and removed by said parties for the use principally 
of the timber itself. An offer of settlement has been made by the 
present president of the company at the lowest rate, but in view of the 
facts alleged by the special agent and all the circumstances attending 
the cutting and removal of this timber, I recommend that suit be brought 
to recover the full value of the timber unlawfully cut from the public 
‘lands and appropriated by said company, and that criminal proceedings 
be instituted against John McReavy, Edward McReary, John Latham, 
and the former officers of said railtoad company, aS recommended by 
the Commissioner. ) 

Another question presented in this case is, whether steps should not 
be taken to revoke and cancel the approval by the Department of the 
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articles of incorporation and maps of definite location of the Union River 
Logging Railroad Company. 

It will be seen from the papers herewith submitted, that this com- 
pany was incorporated, as before stated, in 1883, and that five miles of 
road was constructed, along which the timber trespass alleged was 
committed; that no effort was made by the company from 1883, to 1889, 
to secure the right of way, and that the sole object of the road as orig- 
inally incorporated was for the purpose of building, equipping, running, 
maintaining and operating a railroad for the transportation of saw logs, 
piles and other timber, and wood and lumber, and it was not then con- 
templated that it should be used for the purpose of common carriers ; 
that the company did not apply forthe benefits of the act of March 3, 
1875, after filing with the Secretary of the Territory the supplemental 
articles of incorporation, until January 1889, woen they filed said 
articles in the Department for the purpose of securing the benefit of 
said act of March 3, 1875, said company having then changed hands, 
and was then, and is now, owned by the Puget Mill Company, the pres- 
ent officers being, William Walker, president, E. G. Ames, saat 
and D, B. Jackson, superintendent. 

From the apolication of said parties, and the papers filed therewith) 
there was nothing to indicate that the company was not entitled to the — 
benefits of said act, but in the affidavit of Edwin C. Bemis, filed with 
the report of the special agent, he states: 

I am satisfied thatsaid road, from the route and contemplated terminus of the same, 
and the character of the country through which it passes aud is intended to pass, is 
only being constructed for the purpose of personal and private gain, viz: The trans- 
portation of logs, timber and wood, and that it will never be used for transportation 
of passengers and general freight, and that said road as soon as the timber in that 
locality is cut and removed to the mills or tide water said road will be abandoned, as 
the scarcely settled country and small settlement through which it passes and small 
village which it will reach will not justify the maintenauce or operation of any kind 
ofarailroad. I do not believe that said road is being constructed with a view of 
operating it as acommon carrier, or for the benefit of the general public, but simply 
for private gain, and as a means of transporting the timber in that locality (which 
is mostly owned by the cimpany that is constructing said road) to the mills or tide 
water, 

This is sormberated by other witnesses, whose affidavits are herewith 
submitted. 

In view of this allegation, I respectfully request an opinion as to 
whether the Department still retains jurisdiction for the purpose of 
waking investigation as to the purpose and object of said incorporation, 
and of canceling and revoking its order, if it should appear that said 
approval was improperly granted, and it you should be of the opinion 
that this Department has no longer jurisdiction in the premises, I then. 
request that suit be brought for the purpose of revoking and canceling 
said approval, upon the ground that the purpose and objectof this road - 
is not such as is contemplated by the act of Marchi 3, 1875, granting the 
right of way over the public lands to railroads, ifin your judgment such 
suit can be maintained. 
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RAILROAD GRANT—ACT OF FEBRUARY 8, 1887. 
VICTORINE v. NEW ORLEANS AND PAG. R. R. Co. 


By the terms of section 2, act of February 8, 1887, lands occupied by actual settlers 
at the date of the Gelinite location of this road, and still remaining in their pos- 
session, are held to be excepted from the grant. 

The fact that the land covered by such occupancy was at the date of settlement in- 
cluded within a grant for another company, will not operate to deprive the set- 

tier of the benefit of said act, where such grant was subsequently forfeited. 


Secretary Noble to Commissioner Stockslager, March 30, 1889. 


I have considered the case of John B. Victorine v. the New Orleans 
Pacific Railroad Company, on appeal by the latter from your office de- 
cisions of January 23, and February 23, 1888, holding for cancellation 
the claim of said railroad company for the SE. 4 4 of Sec. 7, T.48., BR. 1 
K., La. M., New Orleans laud district. 

The tract is within the twenty mile granted limits of the grant by 
act of March 3, 1871, to the New Orleans, Baton Rouge and Vicksburg, 
now New Orleans Pacific Railroad Company, and was withdrawn No- 
vember 29, 1871, and October 15, 1883. It was contained in a list of 
the company filed December 25, 1883. 

YVictorine alleged in his application to make homestead entry, that 
he had settled upon said land in January, 1863, and had remained 
thereon continuously ever since. 

Your office, by letter ““F” of March 19, 1887, ordered a hearing to 
determine whether Victorine had made settlement upon the tract as 
alleged, aud whether he was still in possession of the same March 19, 
1883, the date of the definite location of the railroad, and, if ib is still 
in his possession. 

After due notice, such hearing was had, and the local officers fond 
in favor of said Victorine. Your office, i letter “FF” of January, 1888, 
affirmed the conclusion of the local officers, and rejected the company’s 
claim for said land, and on February 28, 1888, your office, by letter “ F',” 

.. denied a motion for review, filed by said railroad company. 

The evidence shows conclusively, that residence had been ssfablignea 
by Victorine in 1863 and continuously maintained as alleged, and, in- 
deed, the railroad company made no effort to deny this, and their one 
assignment of error is, that you erred ‘In holding that Sec. 2, act Feb- 
ruary 8, 1887, applies to the tract in controversy.” 

Thé act of February 8, 1887 (24 Stat., 391), forfeited part of the lands 
granted to the New Orleans, Baton Rouse and Vicksburg Railroad Com- 
pany by the act of March 3, 1871, and confirms the title of the New Or. 
jeans Pacific Railroad Company to the remainder. 

In section two of said act if is provided : 

That all said lands occupied by actual settlers at the date of the definite location 
of said road, and still remaining in their possession, or in possession of their heirs or 


assigus, shall be held and deemed excepted from said grant, and shall be subject to 
entry under the public land laws of the United States. 
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But in a brief filed in another case, counsel for said railroad company 
argues that the tract claimed by Victorine was in 1863, the date of his 
settlement, withdrawn for the *‘ Opelousas” railroad. 

By this is doubtless meant the railroad from New Orleans by Ope- 
lousas, to the State line of Texas, to which a grant of lands was made 
June 3, 1856 (11 Stat., 18); but the land in controversy is situated in 
the part of said grant which was forfeited by act of July 14, 1870 (16 
Stat., 277), and if Victorine had established his residence thereon im- 
mediately after said forfeitare there can be no doubt but he would be 
of the class coming within the proviso of section two of the act of Feb- 
ruary 8, 1887, and the fact that he was already living on the tract wheu 
the forfeiture was declared would certainly not give him any less right 
under said act than would be given to a new settler. | 

As the settlement of Victorine was made in 1863, long prior to the 
definite location, and his possession and occupancy has ever since been 
continuous, it follows that your decision is correct, and the same is ac- 
cordingly affirmed. 


RAILROAD GRANT-—-CONFLICTING HOMESTEAD CLAIM. 
LAITY v. NORTHERN PAcIFIC R. R. Co. 


The allowance of a homestead entry for land included within the existing entry of 
another is irreguwar; but on the cancellation of the prior entry, the one remain- 
ing of record is prima facie valid, and sufficient to except the land covered 
thereby from withdrawal on general route. 

Land covered by settlement rights, at the date of definite location, is excepted from 
the operation of the grant made for the benefit of this company. 


Secretary Noble to Commissioner Stockslager, April 1, 1889. 


On November 7, 1870, Eliza J. Stocking, now Laity, made home- 
stead entry for the E.4 of SW. 4, N. 4 of SH.4, Sec. 11, T. 10 N., BR. 3 W., 
Olympia, now Vaucouver, land district, Washington Territory. 

This entry was canceled by your office letter of April 19, 1872, for 
conflict with the grant tothe Northern Pacific Railroad Company. On 
February 13, 1886, Eliza J. Laity, nee Stocking, filed in the local office 
an application to have her said entry re-instated. 

On November 5, 1887, your office rejected the claim of the said com- 
_ pany to the land involved, and directed that in the absence of appeal 
Laity’s entry should be re-instated. From this decision the company 
appeals here. | 

The tract in question is within the limits of withdrawal ordered upon 
the map of general route of the company’s road, filed August 13, 1870, 
and also within the limits of the grant as designated by the map show- 
ing the definite location of said road opposite this land, filed Septem- 
ber 18, 1873. Said land was also embraced in homestead entry, No. 501, 
made by Henry M. Gooddell, on February 9, 1865, and canceled Feb- 
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rnary 18, 1868. It was also covered by homestead entry, No. 661, made 
by Lewis F. Warren, on August 1, 1867, which entry was canceled 
October 4, 1870. - 

Laity’s application was based upon her accompanying affidavit, 
wherein she averred that when she made her said entry 1. e,, November 
7, 1870, she was advised by the register that the land was subject thereto; 
that at that time she was a widow, with three children; that she had 
previously bonght the improvements of said Warren ; that she built a 
house on the land, in which she lived continuously from January, 1871, 
until the fall of 1884; that she fenced the entire tract, set out and cul- 
tivated an orchard, “ built a hen house and root honse,” and during 
the five years imm ediately succeeding the date of her entry expended 
upon the land not less than eight hundred dollars; that in the fall or 
winter of 1875, she offered to make final proof, which was refused, her 
entry having been canceled, and that she married John Laity in the 
fall of 1876, 4. é., six years after making ber said entry. 

It is claimed by the company that your office erred in holding that 
“the entry of Warren excepted the tract in dispute from the operation 
of the withdrawal on general route, filed August 13, 1870.” 

Counsel insist that said entry having been made before the cancella- 
tion of the Guoddell entry, “ was prima facie illegal and void, and hence 
did not affect said land or the withdrawal thereof;” that the Gooddell 
entry having been cauceled before said withdrawal, the land then passed 
by the grant, and the subsequent entry by the applicant was illegal. 

I am not favorably impressed with this contention. Although the 
Warren entry (made in the presence of the existing entry of Gooddell) 
was irregularly allowed, still the same, after the said prior eutry had 
been canceled, remained of record, and was at the date of said with- 
drawal prima facie valid. It can not, therefore, be said that the land 
was then free from ‘‘ pre-emption or other claims or rights,” the condi- 
tion in which it must have been in order to have passed by the grant 
to the appellant. Moreover, in the case of the Northern Pacific Rail- 
road v. Bowman (7 L. D., 238), the Department, upon the authority of 
Newhall v. Sanger (92 U. 8., 76), and Kansas Pacific R. R. v. Dunmeyér 
(113 U. S., 629), held that any question as to the lawfulness or oy 
of such saith is immaterial. | 

I therefore concur in the conclusion reached te your office, that the 
land was excepted from the operation of the said withdrawal, and that 
it was subject to the applicant’s entry, when the same was nates 

The record shows the land to have been at the date of definite loca- 
tion subject to the applicant’s settlement rights. Consequently, it could 
not at that time be affected by the grant. Northern Pacific R. R. 2. 
Evans (7 L. D., 131). 

It appears that the applicant-had, in. the fall of 1875, when she offered 


Os to make proof, as stated, complied with the homestead law, and that 


a she was then. qualified to make entry thereunder.’ Her said entry was, 
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therefore, erroneously canceled. Her application to have the same re- 
“instated should be allowed, and she should be permitted to submit 
proof showing compliance with the law at the time when she first of- 
fered to make the same, 7. e., in the fall of 1875.. + 

Your decision 1s affirmed. | 


A 


STATE SELECTION—ACT OF JUNE 9, 1880. 
STATE OF FLORIDA. 


Under the act of June 9, 1880, the right of the State to select indemnity is confined to 
‘vacant, nnappropriated public lands.” 


Secretary Noble to Commissioner Stockslager, April 1, 1889. 


I have before me the appeal of the State of Florida from your decis- 
ion of January 28, 1888, holding for cancellation list No. 9 of selections 
{under special indemnity certificate No. 1), filed May 26, 1886, for con- 
flict with Helena M. Chase’s pre-emption cash entry, No. 12049, made 
July 25, 1887, under declaratory statement filed June 1, 1886, for the 
E.$ SW.4 and N. 4, SE. 4, of section 2, T. 2 8., R. 27 E., Gainesville 
district, Florida. 

The State claims under the act of June 9, 1880, (21 Stat., 171), which 
provided for the selection, as indemnity for certain relinquished lands, 
of “‘ vacant, unappropriated public land of the United Statesin Florida.” 

The proofs show that at the date of the selection in this case the tracts 
in question were not “ vacant, unappropriated public lands,” the set- 
tlement, claim and improvements of Helena N. Chase having before 
that date attached or been placed upon the land—Chase’s entry must 
— unguestionably prevail. 

Your said decision is accordingly affirmed. 


RAILROAD GRANT—CONFLICTING PRE-EMPTION CLAIM. 
NORTHERN Pac. R. R. Co. ET AL. v. GIUVE. 


An unexpired pre-emption filing of record at date of definite location, raises a conclu- 
sive presumption as to the existence of the claim, and is sufficient to except. the 
land covered thereby from the grant to the Northern Pacific. 

Though under the grant to the St. Paul, Minneapolis, and Manitoba Company, the 
existence of such a “claim,” without a ‘‘ right,” might not except the land cov- 
ered thereby, it would however raise a presumptiou of right, which in the absence 

_ of proof would be conclusive. 


Secretary Noble to Commissioner Stockslager, April 1, 1889. 


I have before me the appeals of the Northern Pacific Railroad Com- 
pany and the St. Paul, Minneapolis and Manitoba Railway Company 
(St. Vincent Extension) from your office decision of February 2, 1887, 
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rejecting their respective claims to, and allowing Gjuve’s application 
to make homestead entry of, the N. 4 SW. 4, SW. 4 NW. 4 and SW. 4 
SW. 4, Sec. 3, T. 135 N., R. 44 W., Sth P. M., Fergus Falls, Minnesota. 

The tract in question is geographically within the primary limits of 
the grants in aid of the Northern Pacific company and the St. Paul, 
Minneapolis, and Manitoba Railway company, the lines of which were 
definitely located November 21,1571. and December 19, 1871, respect- 
ively. At those dates the iand was covered by Anders Gulbranson’s 
pre-emption declaratory statement, No. 558, filed February 17, 1871. 
That declaratory statement alleged settlement July 4, 1870, and still 
remains uncanceled upon the records. | 

On July 10, 1883, Bjorn ©. Gjuve applied to enter the said tract as 
_ a homestead, supporting his application by a corroborated affidavit, to 
the effect that during June, 1871, he (Gjuve) settled on said tract, and 
in July, 1871, offered to make pre-emption filing for the same, but that 
the local officers refused his filing because of its being in contlict with 
the railway grant. , Thereupon, in September, 1871, he (Gjuve) settled 
upon another piece of land, for which he subsequently obtained patent, 
and then, in 1877, moved back upon the track here in question, with 
his family, and resided thereon continuously down to the date of bis 
said application to make homestead entry of the same, cultivating the 
samé and making improvemeuts unerenn which, at that date, were esti- 
mated at $1,800. : 

Gjuve’s said application to make homestead entry, having been re- 
aoe by the local officers, he appealed to your office, and on October 
22, 1883, your predecessor, Commissioner McFarland, ordered a hearing 
“to ascertain the status of the lands (on) September 19, 1871.” 

On December 29, 1883, the Northern Pace Consany applied to list 
the Jand; but the peal officers rejected the application, and the com- 
pany appealed. | 

On January 11, 1884, the hearing, ordered as aforesaid was held. 
The homestead applicant, and the St. Paul Minneapolis and Manitoba 
Company, appeared; but the Northern Pacific Company, your letter 
gays, “ was not represented and probably was not notified of said hear- - 
ing, because the Secretary of the Interior had long before (May 13, 
1873,) decided that the rights of the St. Paul company to lands in con- 
flicting or overlapping limits of the two grants were superior to those of 
~~ the Northern Pacific company.” 

‘After said hearing the local officers decided in favor of Gjuve, and the 
St. Paul company appealed. 

On June 16, 1885, the Northern Pacitie company applied to list ‘ne 
entire section, embracing the tract in question. This application was. 
rejected, an‘ an appeal was taken. , - 

By its said letter of February 2, 1887, your office held. that the pre- 
emption filing of Anders Gulbranson excepted the land from the opera- ° 
tion. of botl grants. Both companies appeal; the Northern Pacific 
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road, in particular, complaining that it has been allowed no “oppor- 
tunity to show the status of Gulbranson’s claim at the date of the defi- 
nite location of its road,” and asking ‘‘that a hearing be allowed the 
company to show whether or not Gulbranson had abandoned his claim 
at the time of definite location, for, if he had, then the land was not 
excepted from the grant.” 

Gulbranson’s declaratory statement having been filed in February, 


-1871—some ten months before the definite location—raised a presump- 


tion, on the face of the record, that when the Northern Pacitie grant 
attached, in November, 1871, the pre-emption claim thereby evidenced 
was in existence and excepted the tract from the operation of the grant. 
As to the St. Paul company—while a mere claim, without a “right,” 
might not have excepted the land from the grant—the filing of Gul- 
vranson would raise a presumption of a right, which the company 
had, at the hearing ordered for the purpose, full opportunity to con- 
tradict. Though represented at the hearing, the company made no 
attempt to prove nor has it indeed, anywhere alleged it a fact—that 
Gulbranson did not, at the date in question, have a pre-emption 
‘¢right” such as the filing purported to show that he had. 
The decision appealed from is accordingly affirmed. 


RAILROAD GRANT—ACT OF MARCH 8, 1887. 
MICHAEL DONOVAN. 


The object of section three, act of March 3, 1887, is not only to correct all decisions of 
the Land Department erroneously canceling the entry ofa bona fide settler within 
the limits of a railroad grant, whether the land in question had been certified to 
the company or not, but also to re-instate such settler, if qualified under said act, 
in all his rights to lands for which his application to file or enter may have been 
erroneously rejected by the local office. 

Under said act such settler is entitled to perfect his homestead entry for the entire 
tract originally applied for, notwithstanding the issuance of patent to him, under 
the homestead law, for a part of the land included in his original application. 

The right to re-instatement thus conferred upon the settler, whose application to enter 
was erroneously rejected, is superior to that of a bona fide purchaser from the rail_ 
road company. 

A judicial decree awarding possession of the land to such a purchaser as against the 
settler, is not such au adjudication as will preclude the Department from taking 
jurisdiction under said act. 


Secretary Noble to Commissioner Stockslager, April 1, 1889. 


I have before me the report of your office of the 14th instant, adverse 


to the application of Michael Donovan for the institution of proceedings 


under the act of March 3, 1887 (24 Stat., 556), to restore to the United 
States title to the E. 4 of the NW. 4 of Sec. 35, T.101 N., R. 28 W., fifth 
principal meridian Worthington, Minnesota, and asking to be re-instated 
to his right to make homestead entry of said tract. 
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This tract is within the twenty miles indemnity limits of the South- 
ern Minnesota Railway Company. The withdrawal of lands on account 
of the grant was made September 10, 1866, and at said date the tract 
in controversy, together with the E. 4 of the SW. 4 of Sec. 26, was em- 
braced in the homestead entry of one Lyman Barkley, which was can- 

celed January 14, 1868. 

The tract in diepate was excepted ani the withdrawal] for the bene- 
fit of said grant by reason of the entry of Barkley, and after the can- 
cellation of his entry the tract became subject to selection by the road, 
or to entry under the homestead and pre-emption laws by the first legal 
applicant. 

On June 6, 1868, Michael Donovan, the petitioner, presented his ap- 
plication to the local office to make homestead entry of all the land 
embraced in the former entry of Barkley, and was informed by the 
local officers that he would be allowed to enter the eighty acres in the 
even section, but would not be allowed to enter tne eighty acres in Sec. 
35, a8 the same was railroad land and not subject to entry. Where- 
upon, he made entry of the E. $ of the SW + of Sec. 26, upon which 
final certificate issued May 18, 1875, and which was patented to him 
July 1, 1875. 

Subsequently to the aupliea ion of Donovan, to make entry of said - 
tract, to wit, the HE. 3 of the NW. 4 of Sec. 35, the railroad company 
seleeted said tract on account of the grant, and it was certified to the 
State for the benefit of the railroad company March 25, 1871. 
~ Upon the filing of Donovan’s petition, the railroad company was sailed 
upon to show cause, within thirty days, why said petition should not be 
granted, and in response thereto the company on December 16, 1888, 
filed its answer objecting to the granting of = petition, upon the fol- 
lowing grounds :— 

1st. The act of March 3, 1879, does not in any sense apply to indemnity Jands, and 
an additional homestead entry under said act is not permissible. ) 

2nd, Donovan when he made homestead entry 5797, for eighty acres in section 26,: 
. exhausted his homestead right, and therefore be has no right to the land herein in- 
‘volved which requires the protection referred to in the Rule, 

It can not be questioned that at the date of Donovan’s application to 
make entry of said tract it was open public land, subject to entry under 
the pre-emption or homestead laws by the first legal applicant; that 
Donovan was the first legal applicant after the cancellation of the home- 
stead entry of Barkley, and that his application was improperly re- 
jected. But you denied the petition, upon the ground that Donovan, 
waived his claim to the tract in the odd section by eliminating the same 
from his homestead application after its rejection, and perfecting entry — 
for the land in section 26, and that when he perfected said entry he ex- 
hausted his right under the homestead law, and was not in a position 
to assert a legal claim to the land in section 35 after it was selected and 
certified on account of the grant. It is upon this ground, mainly, that 
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the railroad company, also, defends. But, in addition thereto, the com- 
pany has filed a certified copy of the record of the district court of the 
sixth judicial district of Minnesota, in the case of Michael Donovan v. 
Thomas 8.’‘Thompson, involving the right of possession to the land in 
question, tor the purpose of showing that by judicial process the grantee 
of the railroad company has been declared to be in legal possession of 
said land. 

The third section of the act of March 3, 1887, provides: 

That if, in the adjustment of said grants, it shall appear that the homestead or pre- 
emption entry of auy bona fide settler has been erroueously canceled on account of any 
railroad grant or the withdrawal of public lands from market, such settler upon ap- 
plication shall be re-instated in all hisrights and allowed to perfect his entry by com- 
plying with the public land laws: Provided, That he has not located another claim 
or made an entry in lieu of the one so erroneously canceled: dnd provided also, That 
he did not voluntarily abandon said original entry: And provided further, That if any 
of said settlers do not renew their application to be re-instated within a reasonable 
time, to be fixed by the Secretary of the Interior, then all such unclaimed lands shall 
be disposed of under the public laud laws, with priority of right given to bona fide 
purchasers of said unclaimed lands, if any, aud if there be no such puree then 
to bona fide settlers residing thereon. 

It was undoubtedly the intention of the act to protect the bona fide 
settler in all his rights as against the railroad company, and, therefore, 
the object and purpose of section three, above quoted, was not only to 
correct all decisions made by the Department or the General Land Office, 
erroneously canceling the homestead or pre-emption entry of any bona 
fide settler to Jands within railroad grants, whether said lands had been 
certified to the company or not, but, also, to re-instate the settler in all 
his rights to lands upon which he may have settled, and for which his 
application to file or enter may have been rejected by the local office, 
provided it be shown that said application to file or enter was errone- 
ously rejected, and that the settler had not located another claim or 
made entry in heu of the land for which his application to file or enter 
had been so erroneously rejected. 

In such case, the Department is re-invested with jurisdiction to re-in- 
state the settler in all his rights, and allow him to perfect his entry or 
. filing by complying with the public land laws, if application to be re-in- 
stated in such rights be made within a reasonable time. 

While it is true that as between the government and the settler, he 
acquired no vested right upon the mere application to enter, yet he 
had an inchoate right as against every one else, and if it appears that 
the land was subject to entry at the date of his application, and such 
application has been erronecusly rejected, his right to the land under 
this section is made superior to that of a bona fide purchaser tor value 
from the railroad company. 

In this case it appears from the record that, although Donovan’s ap- 
plication was rejected, he nevertheless, upon the refusal of the register 
to allow him to enter the same as a homestead, still remained in pos- 
session of said land, and made improvements thereon, by fencing and 
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cultivating the same; that in 1881 he had fenced about fifteen acres of 
said Jand, used the same for pasture, and is still in possession of said 
land. | 
These facts are not denied by the company in answer to the rule, and 
‘said facts are substantially set forth in the decree of the court in the 
ease of Donovan v. Thompson, above referred to, although the court 
held that Donovan is not an actual settler on the land, and has not con- 
stantly occupied the same, or caused the same to be so occupied, since 
the year 1868, and that he is not entitled to the possession of the same 
and has no claim, right, or interest in the same; that the Southern 
. Minnesota Railway Company is the legal owner of said land, and the 
defendant (Thompson) is the equitable owner of the same and is entitled 
to the possession of the tract. | 
This decision is not such‘an adjudication of the rights of the parties 
as will prevent the Department from taking jurisdiction of the case un- 
der the third section of the act of March 8, 1887, and the only question — 
remaining is, whenever Donovan has exhausted his homestead right and . 
waived all right to the land within the odd section by perfecting home- 
stead entry and receiving patent for the land in section 26. _ , 
It is insisted by the company that Donovan would have no right to 
make an additional entry except under the act of March 3, 1879, which 
applies to even sections only, and within granted limits, and that as: 
the land in controversy is within the indemnity limits, he was not re- 
stricted to eighty acres at the time of making his homestead entry, and 
can not, therefore, make additional entry under the act of March 3, 1879. 
In my opinion his rights will not depend upon said act of March 3, 
1879, but upon his right under the act of March 3, 1887, to be re-instated 


to all the rights under his application to enter the same under the home- 


stead law, which was erroneously rejected, and the mere fact that he 
made entry of part of the land embraced in his application, will not bar 
him of the right to be re-instated in the same manner as if the entry had 
been made and was subsequently erroneously canceled. 

It is not the making of an additional or a second homestead, but an. 
application to be restored to his original homestead right. . 
This question seems to have been settled by the decision of the De- 
partment in the case of Holmes v. Northern Pacific Railroad Company 

(dL. D., 333). | 

In that ease Holmes pads entry for a tract of solauity acres in section 
24, together with a tract of eighty acres in section 13, being adjoining 
land. The entry, so far as it covered the land in. the odd section, was 
canceled by the decision of the Department, being in conflict with a 
 yailroad grant, and Holmes perfected entry to the eighty acres in the 
odd section, and received patent therefor. Subsequently, Holmes ap- 
plied to amend his entry so as to embrace the land in section 13, being | 
part of the tract covered by his original entry and which was canceled 
as before stated, claiming that said tract was excepted from the grant 

Tee Ou 8——25 
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to the railroad company by the homestead entry of one Miller that ex- 
isted at the date of withdrawal, and which was canceled after with- 
drawal and prior to Holmes’s eit v: 

Your office held, that under existing rulings, the entry should have 
been allowed, but as Holmes’s right to the tract in controversy was’ 
fully considered and adjudicated under the rulings in force at the date 
of the cancellation, it could not now be re-opened. The Department, 
however, held that although the case as then presented, between the 
railroad company and Holmes, was res adjudicata, yet that as it appeared 
at the date of the application to aniend the company was not entitled 
to the land, having been excepted therefrom by the entry of Miller, 
under the ratings of the Department then in force, there was no reason 
why the case should vot be considered as one solely between Holmes 
and the government, and that he should be allowed to amend his entry 
so as to embrace all the land originally covered by it. It was, there- 
fore, held that no other rights having intervened, and the question be- 
ing one solely between Holmes and the government, he was entitled to 
such favorable action as would secure to him the benefits of his original 
entry and the improvements made thereon. It was accordingly directed, 
that his original entry should be re-instated, and that patent should 
issue to him for the entire one hundred and sixty acres, upon surren- 
dering the patent that had been issued for the eighty acres, it appear- 
ing that his final proof covered the entire one hundred and sixty acres. 

But independently of this, the act of Congress of March 2, 1889, al- 
lows au additional homestead entry for such a quantity of land as with 
the land already entered shall not exveed one hundred and sixty acres, 
in all cases where a person has hertofore made entry and final proof for 
a less quantity than one hundred and sixty acres. 

Considering that it was the purpose of the act of March 3, 1887, to 
protect all bona fide settlers in their rights to lands covered by their 
settlements aud improvements, whether the application to enter or file 
had been rejected, or, having been allowed, was afterwards erroneous- 
ly canceled, or for any part thereof, by the officers of the Land Depart- 
ment, and where the application was rejected or erroneously canceled 
as to part of an entry made, such settler would be entitled to perfect his 
entry to the entire tract originally applied for, notwithstanding the is- 
suance of patentfor part of the land, I am of opinion that this case 
should be re-instated, and that Donovan should be allowed to perfect 
his entry of the remaining portion of the land covered by his original 
application in accordance with the fifth section of the actof March 2, 
1889, 

This class of cases seems to be provided for by that part of the circu- 
lar to registers and receivers of February 13, 1889 (8 L. D., 348), which 
is as follows: 


While the act contains no provision relative to persons whose eutries or filings hay- 
not been canceled, but whose lands have been certified or patented on account of 
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railroad grants, if follows, as a matter of course, that their rights should be pro- 
tected, and the moje of procedure in such cases will be the same as in the cases 
where caucellation has been made, except that the parties should apply to make final 
proof and payment instead of for re-instatement of entry ;-but iu such case proceed- 
ings will be deferred until the title has been restored to the United States as provided 
by section two of the act. The iustructions of November 22, 1887, under this section, 
are hereby modified in accordance with the foregoing. 

‘The decision of your office is reversed, and you are hereby directed 
to make demand npon the Chicago, Milwaukee and St. Paul R. R. Com- 
pany for reconveyance of said land, and if the company refuse to recon- 
vey you will return the papers to the Department ‘to be submitted to 
the Attorney General for the purpose of instituting proceedings against 
the company to have said certification canceled as provided for by the 
second section of the act of March 3, 1887. 

Further action on the application of Donovan will be suspended until 
said land has been reconveyed, or until the final determination of the 
question by court, in the event the company shall refuse to reconvey ° 
said land. | | 

SWAMP LAND—ACT OF MARCH 3, 1857. 
STATE OF ARKANSAS. 


A list of swamp-land selections filed, and finally rejected, prior to the passage of the 
act of March 3, 1857, is not within the coufirmatory provisions of said act. 


Secretary Noble to Comnvissioner Stockslager, April 1, 1889. 


I have before me the appeal of the State of Arkansas from your office 
decision of January 30, 1888, refusing to approve a list of lands which 
the State claims to have “selected and reported to the General Land 
Office as swamp and overflowed lands . . . . priorto March third, 
A. D., eighteen hundred and fifty-seven.” 

The act of March 3, 1857 (11 Stat., 251; Rev. Stat., aia provides 
that: 

‘Lands selected and reported to the General Land Office as swamp and overflowed. ° 
land by the several States entitled to the provisions of said act of September 28, | 
1850, prior to March third, A, D., eighteen hundred and fifty-seven, are confirmed to 
said States respectively so far as the same remained vacant and unappropriated and 
not interfered with by an actual settlement under any law of the United States. 

_ The question thus arises, whether the lands now asked for were in fact 

‘selected and reported te the General Land Office as swamp and over. 
flowed lands prior te March: third, A. D., eighteen munered and fifty - 
seven.” 

Said lands are part of those named in a list, embracing 277,053.01, 
acres, which was marked ‘Supplemental ‘O’”, and dated August 27, 
1853. As to this list, your said decision says : 

The only evidence on file or of record in this office that said list was ever sent to 
the Commissioner of the General Land Office by the surveyor-general, is a letter from 


the surveyor-general of the same date as the list—August 27, 1853-—-stating tha6 le 
sent a list of lands in that district—‘‘ Red River ’’”—and four other lists. Said letter 
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was answered in this office September 13, 1853, informing the surveyor-general that 
said lists were defective, there being no certificate that the lands therein described 
were of the character contemplated by the swamp grant and that they could not be 
acted on until properly certified and they were therewith returned to the surveyor- . 
general, There is nothing to show that the list in question was ever returned by the 
surveyor-general to this office ; on the contrary, there is strong presumptive evidence, 
not only that it was not returned, but that the surveyor-general did not intend to re- 
turn it. Much the larger portion of the land embraced in said list was subsequently 
reported in other lists, and she fair presuinption is, that the surveyor-general could 
not truly make the required certificate and consequently place such lands as he could. 
properly certify in the lists. 

It thus seems that said list of August 27, 1853, —including the lands 
how in question,—was received at your office between that date and 
the 13th of September, 1853, and, on the latter date returned, with 
other lists, to the surveyor-general, on the ground that the certificate 
was defective, and at the same time it was answered that, “ until prop- 
erly certified,” it ‘could not be acted on.” ‘This, in effect, was a re- 
jection of the list at that time, and it in no way appears that between 
that time and the date of the passage of the confirming act (March 3, 
1857) anything was done to re-instate this list as one pending in the 
Department for approval: On the contrary, it appears that many of 
the tracts mentioned were subsequently selected by other lists, to that 
extent implying the abandonment of the rejected list of August 27, 
1853. 

In the Michigan swamp grant adjustment (7 L. D., 525), my predeces- 
sor, Secretary Vilas, held that the act of 1857, did not operate to con- 
firm lists of lands, which had been filed in your office before the 3rd of 
Mareh, 1857, but to replace which certain revised or amended lists had, 
before that date, been made out and filed. The principle of this de- 
cision is that only selections pending, as such at the date of the pas- 
sage of the act, and not also all lists before that time finally disposed of, 
were intended to be confirmed. 

Applying this principle to the case in hand, f am of the opinion that 
the list of August 27, 1853, having been rejected in September, 1853, 
and having never been re-instated, was not, on the 3rd of March, 1857, 
in a condition to be confirmed by the act passed on that day. 

Your said decision is accordingly affirmed. 


—eae 


MINING CLAIM-~RELOCATION—SECTION 2324 R. 8. 
ANDERSON ET AL. tw». BYAM ET AL. 


If worl: is renewed on a claim, after it has once been open to re-location, but before 
a re-location is actually made, the rights of the original owners stand as they 
would if there had been no failure to comply with the statutory conditton. 

Secretary Noble to Commissioner Stockslager, April 2, 1889. 


I have considered the appeal of George Anderson et al. from the de- 
cision of your office of February 28, 1888, allowing the application of 
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Byam ez al, original locators, for patent of. the “Bonanza Placer,” and 
in effect denying the application of said Anderson ¢é al. to re-locate said 
claim under the name of the ‘“Arkansaw Placer”—the said claim, or 
claims, being situate in the Sacramento Land District, California. The 
material facts are sufficiently stated in said office decision, to which 
reference is hereby made. 

Section 2324 of the Revised Statutes provides, that, upon a failure by | 
the original locator, or locators, of a mineral claim to comply with the 
requiremeuts of said section as to labor to be performed or improve- 
ments to be made thereon annually, “the claim or mine upon which 
such failure occurred shal! be open to re-location in the same manner as 
if no location of the same had ever been made, provided, that the origi- 
nal locators, their heirs, assigns or legal representatives, have not re- 
sumed work upon the claim after failure and before such location.” In 
discussing this statute, the supreme court of the United States say, 
‘Mining claims are not open to re-location until the rights of a former 
locator have come to an end. A re-locator seeks to avail himself of 
mineral in the public lands which another has discovered. This he can 
not do until the discoverer has in law abandoned his claim, and left the 
property open for another to take up,” and “if work is renewed on a 
claim after it has once been open to re-location, but before a re-location 
is actually made, the rights of the original owners stand as they would 
if there had been no failure to comply with the condition” imposed by 
the statute. Belk v. Meagher (104 U.S., 282). | 

I have carefully considered the voluminous evidence in the case and | 
the entire record, and concur in the finding of your office, that Byam e¢ 
al. resumed work upon said “Bonanza Placer” within the meaning of 
the statute prior to the location of Anderson eéal. The decision of your 
office is affirmed. 


RAILROAD GRANT—FINAL PROOF—ACT OF MARCH 3, 1879. 
NORTHERN Pac. R. R. Co. v. Dow. — 


The failure of a railroad company to appear in response to final proof notice, given - | 
in accordance with the act of March 3, 1879, and assert its right to land claimed — 
by virtue of its being within granted limits, precludes the ee assertion 
of snch right. 


Secretary Noble to CommasioneBiaulagen April 2, 1889. 


I have considered the appeal of the Northern Pacific Railroad ‘Com- 
pany against’ William Dow from your decision of July 23, 1887, reject- 
ing its claim to the N $ of NE 4 and E $ of NW 4 Sec. 13 T. 134.N,, R. 
41 W., Fergus Falls, Minnesota: 

The tract in question is within the twenty mile granted limits of the 
. Northern Pacific Railroad Company and within the twenty mile indem- 

_ nity limits of the St. Paul, Minneapolis and Manitoba, St. Vincent Ex- 
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tension Railway. The line of the former was definitely located Novem- 
ber 21, 1871, and lands in the indemnity limits of the latter.were ordered 
withdrawn by your office letter of February 6, 1872. 

The plat of survey of said township was filed in the local office April 
27, 1872, and the records of your office show that Michael Huss filed 
' pre-emption declaratory statement on said tract June 8, 1872, alleging 
settlement October 5, 1869, and that William Dow filed declaratory 
statement on said tract March 26, 1577, alleging settlement October 1, 
1873. | 

November 8, 1883, Dow gave notice, in accordance with the act of | 
Congress of March 3, 1879, of his intention to transmute his pre-emption 
to a homestead entry on satiate 9, 1884, and claiming the benefits of 
the act of March 3, 1877, and May 27, 1878, would offer final proof and 
perfect his claim on ‘he samme day, which notice was duly posted and 
published in accordance with law and regulations, and was served by 
the register and receiver upon the St. Paul, Minneapolis and Manitoba 
Railway Company. | 

On the day fixed Dow appeared at the district land office, with the 
witnesses named in the published notice. The St. Paul, Minneapolis 
and Manitoba Railway Company was represented by attorney, and a 
hearing was held. The Northern Pacifie Railroad Company failed to 
appear at the hearing. 

The evidence adduced at the hearing shows that Huss—the original 
pre-emptor—settled upon the land in the fall of 1870. Benjamin Grath, 
one of claimant’s witnesses, testified that Huss made settlement in the 
month of October or November 1870, and Levi H. Berry, the other wit- 
ness, testified that Buss made settlement in the year 1870 or in 1871. 

Upon this testimony and the homestead proof made on that day, the 
local officers, on January 19, 1884, rendered an opinion in favor of Dow. 

From this action the company duly appealed, and on July 23, 1887, 
your office rendered a decision awarding the tract to Dow. From this 
decision the St. Paul, Minneapolis and Manitoba Railway Company 
failed to appeal. 

September 14, 1887, the Northern Pacific Havitoad Company filed an 
appeal from your said decision, and the issue is therefore to determine 
the respective rights of the inter company and the claimant William 
Dow. 

It will be observed that the Northern Pacific Railroad Company 
failed to appear on the day appointed for offering final proof and per- 
fecting his claim by the entryman, neither did it appeal from the de- 
cision of the local officers in favor of claimant. 

The question therefore arises whether by its failure to do so, it thereby 
waived all right to appear afterwards and assert a claim to the land 
adverse to Dow. 

The Department has uniformly held, that the failure to thus appear 
and assert its claim is conclusive. 
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In the analogous case of the Atlantic and Pacific Railroad Company — 
v. Forrester, reported in 1 L. D., p. 475, my predecessor, Secretary 
Teller, held: | 


I am constrained to tle opinion that the company, having failed to answer the reg- 
ular citation, issued upon Forrester’s notice, was guilty of laches, by reason of which 
it may be held to have waived its right to assert title to the tr act in question, or to 
object to the consummation of his claim to the same. 

The same doctrine is affirmed in the cases of the Atlantic and Pacific 
Railroad Company against Buckman (3 L..D., 277); Nyman »v. the St. 
Paul, Minneapolis and Manitoba Railway Company (5 L. D., 396); 
Brady v. the Southern Pacific Railroad Company (3 L. D., 407); North- 
ern Pacific Railroad Company v. Sturm (5 L, D., 295), — 

_ The appeal of the Northern Pacific Railroad Companys is, therefore, 
disinissed, aud your decision is accordingly affirmed. . _ 

en ae es ed Ce eae ~“— eral we 
Dower the BG 7 | Go” 
- — CLAIM—ACY OF JUNE 2, 1858. 
- HARDEE v. THE UNITED STATES. 


It J appear that the claim for which indemnity is asked under section 3, act of 
June 2, 1858, has been confirmed by Congress and has not been located or satis- 
fied in whole or in part. Until due proof of such facets has been made there is no 
basis for indemnity under said act. 

Where a claim depends for confirmation upon the third section of the act of March 3, 
1819, the confirmee, or his legal representative, must identify the land in order to 
detect whether it was covered by a claim under the two preceding sections of 
said act. 


Secretary Noble to Commissioner Stockslag ger, April 4, 1889. 


I have considered the appeal of D. C. Hardee as legal representative 
of James Bryson, Geceased, from the decision of your office dated May 
22, 1888, refusing to modify your office decision dated December 1, 1887, 
holding for cancellation the certificates of location issued by the United 
States surveyor general for Louisiana, under the provisions of the act 
of Congress approved June 2, 1855 (11.Stat. 294) in satisfaction of the 
private land claim of said Bryson in said State. 

The record shows that said claim was entered as No. 19 of Register 
“DPD” Commissioner J. O. Cosby’s report. ‘‘ of claims to land in the dis- 
trict west of Pearl river, in Louisiana founded on orders of survey (re- 
quettes) permission to settle, or other written evidence of claim, which, 
in the opinion of the commissioner ought not to be confirmed.” (Ameri- 
can State Papers Green’s Ed. Vol. 3 p. 56.) The claim is derived from 
an order of survey dated August 8, 1806, issued by C. de Grampre for 
- six hundred arpens of land situated in Feliciana in said State, claiming 
“ cultivation and inhabitation from 1806.” 

Under date of February 5, 1877, the United States surveyor general 
of said State transmitted to your office, for appropriate action, six cer-_ 
tificates of location Nos. 338 A. to F. inclusive containing in all 510.42 
acres issued by him to D. C. Hardee as legal representative of. said 
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- Bryson under the provisions of the third section of said act of June 2, 
1858, in full satisfaction of said claim. 

Your office, on December 1, 1887, considered the application for action 
upon said certificates, and held the scrip for cancellation for the reason 
that tbe claim was not confirmed by the act of March 3, 1819, and hence 
indemnity scrip could not issue under the provisions of the third sec- 
tion of said act of 1858. Thereupon the attorneys for the scrip claimant 
asked your office to reconsider said decision on the ground that said 
claim was confirmed by the third section of said act of 1819, and that 
Bryson “ would clearly have been entitled to a donation for six hundred 
and forty acres had he been placed in the technical list of ‘actual set- 
tlers,’” and that he was in no worse condition being an actual settler 
before 1813, with an incomplete title in his pocket, than if he had not 
had such title. 

On March 22, 1888, your office again considered the case, and refused 
to change its former decision. The grounds of error alleged by the 
appellant are—First. Error in holding that said claim was not con- 
firmed by section three of said act of 1819. Second,—Error in holding 
that the locus of said claim must be shown, as required in settlement 
claims, ‘before the question of its confirmation can be determined.” 
In said appeal, counsel “‘ waive delays” and “claim the right to intro- 
- duce new evidence under rule of practice 100.” No additional evidence 
has been furnished nor has any argument been submitted by counsel 
in support of said allegations of error. Nevertheless, the case has re- 
ceived careful consideration. By the third section of said act of 1819 
it is enacted : | 

That every person, or his legal representative, whose claim is comprised in the 
lists or register of claims reported by the said commissioners, and the persons em- 
braced in the list of actual settlers, or their legal representatives, not having any 
written evidence of claim reported as aforesaid, shal], where it appears by the said 
reports, or by the said lists, that the land claimed or settled on had been actually in- 
habited or cultivated by such person, or persous, in whose right be claims, on or be- 
fore the fifteenth day of April, 1813, be entitled to a grant for the land so claimed, 
or settled on, asa donatiou: Provided, That uot more thau one tract shall be thus 
granted to any one person, and the same shall not contain more than six hundred and 
forty acres; and that no lands shall be thus granted which are claimed or recoguized 
by the preceding sections of this act. 

The first of the preceding sections recognizes as valid and complete 
titles, certain claims founded on grants from the Spanish and Pritish 
governments reported by the commissioners provided for by the act of 
Congress approved April 25, 1812 (2 Stats. 713). 

The second section of said act of 1819, provides: 

That all claims reported-as aforesaid and contaiued in the several reports of the 
said commissioners, founded on any order of survey, requette, permission to settle, 
or any written evidence of claim, derived from the Spanish anthorities which onght- 
in the opinion of the commissiouers to be confirmed and which by the said reports 
appear to be derived from the Spanish government before the twentieth day of De- 
cember, 1803, and the land claimed to have been cultivated and inhabited on or be- 


fore that day shall be confirmed in the same mauner asif the title had been com- 
pleted. | 
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It is manifest that the claim of Bryson was not confirmed by either 
‘of said sections for the reason that it was not founded ona complete 
grant, as contemplated by the first section,-and since it was not recom- 
inended for confirmation by said commissioner, although founded upon 
written evidence, it does not come within the provision of the second 
section of said act. Nor does the.claim come within the provisions of 
the third section of said act of 1819, because that section applies, by 
its express terms to claims based upon inhabitancy and cultivation 
‘not having any written evidence of claim reported as aforesaid.” 

_ The third section of the act of June 2, 1858, provides, among other 
things, that— 

Where any private land claim has been confirmed by Gone and the same, in | 

whole or in part, has not been located or satistied, either for want of a specific loca- 

tion prior to such confirmation, or for any reason whatsoever, other than a discovery of 

fraud in such claim subsequent to such confirmation, it shall be the duty of the sur- . 

veyor general of the district in which such claim was situated, npon satisfactory proof 

that such claim has been so confirmed, and that the same in whole or in part remains 

unsatisfied, to issue to the claimant, or his legal representatives, a certificate of loca- 

_ tion for a quantity of land equal to that so confirmed and unsatisfied. 

The ruling of the Department has been uniform, so far as lam advised, 
that it must appear that the claim for which indemnity is asked under 
said third section of 1858, has been confirmed by Congress and has not 
been located or satisfied in whole orin part. Until due proof of this is- 
made there is no basis for indemnity under said act of 1858. 

John Shafer (5 L. D. 283); Stephen Sweayze (idem 570); Madam 
Bertrand (6 L. D. 487); William Goforth {8 L, D. 80). | 

Conceding the correctness of the claimant’s positionin his said motion | 
for reconsideration, namely, that Bryson, being an actual settler prior 
to 1813, was in no worse condition “with an incomplete title in his 
pocket, then he would have been without it,” still, the conclusion of 
your office was correct and in harmony with the Se of this Depart. 
ment. For in the case of D. C. Hardee (7 L. D. p. 1) my predecessor 
Mr. Secretary Vilas, held that ‘where a claim depends for confirmation 
upon said section three of the act of March 3, 1819, the confirmee, or his 
legal representative must identify the land in order to determine whether 
it was covered by a claim under the two preceding sections of said act.” 

A careful examination of the whole record discloses no good reason 
for disturbing the decision of your office and it is accordingly affirmed. 





PRE-EMPTION—FINAL PROOF. 
LEWIS S. CHASE. 


"The statutory period within which final proof should be made for unoffered land, 
begins to run from the expiration of the three months after settlement, and not 
from the date of filing. 3 


Secretary Noble to Commissioner Stockslag ger, April 4, 1889. 


Lewis S. Chase appeals from the decision of your office of March 31, | 
1888, involving his pre-emption declaratory statement, No. 581, for the 
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NW. 4 of SE. 4, N. 4 of SW. 4 and SE. 4 of NW. 4, Sec. 13, 1.3 S., R. 
86 W., Glenwood Springs district, Colorado. 

Said declaratory statement was filed November 17, 1887, and alleged 
settlement March 1, 1885. It is stated in your office decision, that ‘In 
the declaratory statement receipt issued, the filing is said to expire 
December 1, 1887,” which is thirty-three (33) months from the alleged 
date of settlement and thirty (30) months froin the expiration of the 
three months after settlement within which the statute requires the de- 
claratory statement to be filed for unoffered lands. (Sections 2265 and 
2267, Revised Statutes.) << 

Chase contends, that this was error, claiming, that he was entitled to 
thirty months within which to make proof and payment from the date 
of filing his declaratory statement, and not from the expiration of said 
three months after settlement. The statute, section 2267 of the Revised 
Statutes, allows thirty (30) months within which to make proof and 
payment for the land, to be computed from “the date prescribed” in 
section 2265 for filing declaratory statements (three months after set- 
tlement), and not from the date of filing such statement. Your office 
was correct in so holding. Asis said, however, in your office decision, 
‘‘In the absence of an adverse claim, the failure to make proof within 
the statutory period, would not affect his” (Chase’s) ‘right to do so 
thereafter.” 

The decision of your office is affirmed. 


SCHOOL LAND-INDEMNITY SELECTION. 
HENRY WILDS. 


Where the State makes indemnity selection in lieu of lands covered by settlement at 
survey, the reservation, by the act of selection, is transferred from the basis to 
the indemnity ; and by the same act the reservation of the basis is relinquished, 
and the land restored to entry. | | 


Secretary Noble to Commissioner Stockslager, April 4, 1889. 


Henry Wilds appeals from your office decision of May 16, 1887, affirm. 
ing the action of the local officers at Spokane Falls, Washington Terri- 
tory, in rejecting his application to make pre-emption filing for the NW. 
4+ of the SE. 4, the N. dof the SW. 4, and the SW. 4 of the NW. 4, of 
Sec, 36, T. 18 N., R. 42 E. 7 

For the reason that the land applied for is a part of a school section, and it is not 
shown that the present applicant settled prior to survey of said section, or that he 
has a superior claim to the land, or such aclaim as would defeat the right of the 
State, for the use and control of which schocl-sections are reserved under the law. 

Accompanying the appeal from the local office to your office are cer- 
tain affidavits, setting forth that one Hamilton Laird, a qualified pre. 
emptor, in May, 1872 (prier to survey), settled npon said tract with the 
intention of claiming the same under the pre-emption law; that hecon- 
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tinued to reside thereon until survey, when he made pre-emption filing 
for the same; that said Laird afterward abandoned the tract. Prior to 
such abandonment, however to wit, September 20, 1886, the State made 
selection, in: lieu of said quarter-section, of one-quarter of Sec. 20, T. 
AT N., BR. 41 E. 

The Territory, “having exercised the right of selection of maidens 
lands in lieu of the lands within the” said “ thirty sixth section, occupied — 
by an actual settler prior to survey, the reservation, by the act of selec- 
tion, is transferred from the basis to the indemnity; and by the same 
act the reservation of the basis is relinquished, and the iand restored 

toentry.”. Thomas E. Watson (6 L. D. 71). 

' The action of your office affirming that of the local office in seuotae 
Wilds’ declaratory statement is therefore reversed. 


PRACTICE—CONTIN UANCE-—MOTION FO DISMISS. 
MILLS v. MUHLSIEIN. 


The failure of the contestant to appear and proceed with the case, on the day to- 
which it has been regularly continued, justifies the local office in sustaining a 
motion to dismiss the contest. 

In a case where such action has been taken, the entry should not giatestien be can- 
celed on the evidence already submitted by the contestaut, without affording the 
entryman further opportunity to submit testimony. 


First Assistant Secretary Muldrow to Commissioner Stockslager, April 4, 
1889. 


I have considered the case of William A. Mills v. Jacob Mublstein on 
appeal by the latter from the decision of your office of June 28, 1886, 
holding for cancellation his homestead entry for the N. W.4 of section 
26, T. 1, N., R. 86 W., Denver Colorado land district. 

_ Muhistein made homestead entry for said tract May 21, 1883, and on 

August 28, 1885, Mills filed contest affidavit against said entry alleging 
‘‘ that the said Jacob Muhlstein has wholly abandoned said tract; that 
he has changed his residence therefrom for more than six months since 
making said entry or has never established a residence thereon; that 
‘said tract is not settled upon and cultivated by said party as required 
by law.” The trial under this contest was, after several continuances, 
finally begun on December 14, 1885, both parties being present. Sev- 
eral witnesses were examined for the contestant and, while the contest- 
ant himself was on the witness stand, and before the completion of his 
cross examination, the trial was continued until January 6, 1886. On 
this latter date the entryman appeared with witnesses but the contest- 
ant failed to appear either in person or by attorney. The entryman 
testified in his own bebalf and the testimony of another witness in his. 
behalf was being taken when it was announced that the deposit made 
- Dy the contestant for the payment of the costs of said contest had been 
exhausted and the claimant refusing to advance fees for the taking of 
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ay, » > 2 . . . 
testimony, the taking of further testimony was discontinued. The en- 
tryman thereupon filed a motion to dismiss said contest on the following 
grounds. 

First that the contestant has made no case against claimant for the cancellation of 
his homestead entry ; Second, That the contestant has shown bad faith in not prose- 
ecuting lis contest as evinced by his failure to appear and give claimant the right of 
cross-examination of witness; Third, In making defanlt in payment for taking testi- 
mony of claimant under rule 54 thereby preventing claimant from making full proof, 
herein and directly evading the requirements of said rule with a view to prevent a 
fair and impartial hearing herein. 

The local officers in passing upon this motion said, “ Upon consider- 
ation of the evidence offered, the motion to dismiss is granted and we 
therefore recommend that the contest be dismissed.” No appeal from 


that deeision was filed. Your office, however, considered the case, held 


that it should not have been dismissed after the contestant had previous 
to his default, submitted testimony showing failure on the part of de- 
fendant to comply with the Jaw as to residence on the tract entered, 
and upon the testimony submitted held the entry for cancellation. 

The failure of the contestant to appear on the day to which the trial 
of this case was continued for furtuer cross examination and to further 
prosecute his contest evinced an abandonment of that contest on his 
part and justified the action recommended by the local officers. It is 
true that in the interest of the government the investigation of this 
matter might properly have been continued but even in this event I ap- 
prehend the entryman should have been afforded a further opportunity 
to present.testimony in support of hisclaim. The testimony submitted 
by the contestant, would indieate that the entryman had not prior to 
the initiation of this contest built a house or established his residence 
on the land embraced in his said entry. Even admitting this to be 
true, yet it does not necessarily follow that said entry in the absence 
of an adverse right or claim inust be cancelled. The failure is one that 
might be cured by the establishmentof actual residence and subsequent 
conipliance in good faith with the requirements of law. 

The decision appealed from is reversed, the contest is dismissed, and 
said entry will be allowed to stand subject to due compliance with law. 





PRACTICE—CERTIORARI—-SUPERVISORY AUTHORITY. 
ASHER tv. HOLMES. 


The supervisory authority conferred npon the Department is exercised under certain 
rules formulated to avoid confusion in the practice. 

Au application for certiorari will not be granted where it is apparent that the failure 
of the applicant to be heard on appeal, or through motion for re- hearing, is the 
result of his own negligence. 


Seeretary Noble to Commissioner Stockslager, April 5, 1889. 


I am in receipt of your office letter dated February 21, ultimo trans- 


mitting the application of Nathaniel R. Holmes to have certified up for _ 
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departmental action under rules eighty-three and eighty-four of practice 
the record in the case of Daniel A. Asher v. Nathaniel R. Holmes, in- 
volving the NE 4 of Sec. 24, T. 20 S.R.14 W. Larned district, Kansas. 
It appears from a copy of a decision of your office in the case, dated 
December 19, 1888, and with the papers before me, that Nathaniel R. 
Holmes made timber culture entry for the tract described January 29, 
1876; that Daniel A. Asher on December 7, 1885, filed an affidavit of 
Bontoat agamst said entry charging that Holmes had wholly failed dur- | 
ing the sixth, seventh, eighth and ninth years to plant, replant or culti- 
vate trees, seed, nuts or cuttings on any portion of said tract; that he 
allowed trees to be plowed up, etc., and that not more than eight hun- 
dred trees were growing on said tract at that’ time. Hearing was had 
_ before the local office February 17, 1886, at which testimony was offered 
showing that in 1878 Holmes planted about sixteen acres in trees ; that 
in 1879 and 1880 he replanted where the. first planting had failed to 
grow ; that nothing further in the way of planting, replanting or culti- 
vation was done prior to the contest except some replanting done in 
1883, and that there were not more than one thousand trees on the 
land. The local office on this showing held the entry for cancellation, © 
and on appeal your office, under date May 4, 1888, affirmed that action. 
Holmes, it appears, was served with notice of your office decision July 
13, 1888. He took no further action till October 1, 1888, when he filed 
-in the local office an application for a rehearing, assigning as grounds 
therefor, that in the spring of 1884, he planted black walnuts on the. 
tract; that but few of said nuts germinated during that season :“that 
he did not replant the following year, 1885, for the reason that from 
what he knew of sucks seeds, and from what had been told him, he be- 
lieved they would sprout and grow that season (1885); that a goodly 
number of them did so grow; that the witnesses who testified at the 
trial based their testimony on an actual count made during the winter 
‘when the ground and many of the young trees were covered with snow, 
and consequently many of the young walnut trees which germinated in 
1885 were not counted; that he has now over seven thousand trees ina 
growing thrifty condition; that he was ignorant of these facts at the | 
time of the trial; that. le has cultivated the land during each year since 
' 1885, and that he can prove these facts by two witnesses whose where- 
abouts he did not know at the date of the trial. Your office did not re- 
gard the showing above outlined as sufficient to warrant an order for 
rehearing and the motion was denied. Said motion not having been 
filed until after the expiration of the time allowed by the rules of prac- 
tice for the filing ofan appeal, this application for certiorari was filed, - 
asking that the Department exercise its supervisory authority in the 
matter, and re-open the case. While that supervisory authority exists. 
it is exercised under certain rules which it is found necessary to follow, 
otherwise confusion would arise in the practice and injustice PALO than 
_. justice would result. 
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Diligence in following a remedy must have its reward and negligence 
or laches must pay the penalty which law and good practice impose. 

Holmes had his day in court. He made his showing, and on that an 
adverse judgment was rendered by the local office. From that heduly 
appealed, and your office on the record made at the hearing sustained 
the finding of the local officers. From that he neglected to appeal 
within the time prescribed by the rules, and then out of time moved a 
~ rehearing which was by your office denied. After all this, on the 25th 
of January 1889, only fourdays prior to tue expiration of the thirteen 
years within which, under the law he was required to make final proof, 
he made application for an extension of four years within which to 
make full compliance with the law and proof of the same. Said appli- 
cation filed under the second section of the timber-culture act is, as — 
stated in the application for certiorari, “on account of the destruction 
of trees on this land in 1879, 1880, 1881 and 1882, by reason of severe 
and unusual dreuth.” Said application filed in the face cf an adverse 
right acquired by a jadgment final under the rules in favor of the con- 
testant, comes rather late, and it is doubtful whether it could properly 
receive favorable consideration. 

If not, then the claimant is out, for on his own showing it would not 
be possible for him to prove that he has for not less than eight years 
eultivated and protected the requisite number of trees. Consciousness 
of this fact is evidently the reason why the claimant asks for the ex- 
tension. 

It is averred, however, in behalf of the applicant as a reason why 
his petition for ccrtorerl should be allowed, that his case was not prop- 
erly managed at the hearing; that pending the proceedings his attorney 
was called away and a new attorney not familiar with the case was called 
in to take his place; that owing to this fact, and claimant’s own ignor- 
ance of what was necessary to make a proper defence, all the mRECENa) 
facts were not brought out. 

The fact of his attorney being called away pending the trial might 
have furnished a good ground for a motion for continuance. This was . 
not made however. Claimant instead called in «a new attorney and 
proceeded with the case without objection. His plea of an imperfect 
showing for the reasons stated is therefore not tenable, and does not, 
- an view of all the circumstances furnish a good reason for the exercise 
of supervisory authority to re-open the case. 

Oue of the grounds for this petition is, newly discovered evidence. 
Said petition sets out neither the character of that evidence nor the rea- 
sons why it was not furnished at the hearing. 

In his motion for new trial, filed in your office and passed upon by 
your office decision of December 19th last, he stated his ability to sus- 
tain -his claim by two witnesses whose whereabouts he did not know-at 
the time of the trial, but it does not appear that he made any showing 
as to what efforts were made te ascertain their whereabouts or procure 
their attendance at the trial. 
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His entire proceeding in the case seems to have been characterized 
by a.degree of negligence to:condone which at this stage of the pro- 
ceedings under the contest would be to injure the contestant who. by 
a trial regularly had and a judgment duly rendered (and which under 
the rules applicable to such trials has become final), has acquired a 
statutory right, to wit, a preferred right to enter theland. Upona full 
consideration of the matter presented in all its phases, I am unable to 
eonclude that the case is one which as it stands would justify interpo- 


- sition under and by virtue of the supervisory anthority existing in this | 


Department. The application is therefore denied, and returned to be 
placed in the proper file. 


TIMBER CULTURE ENTRY—* DEVOID OF TIMBER.” 


WILLIAM Date. 


A timber culture enir y should not be canceled on the grouud that the land cov ered = 


thereby is not “devoid of timber,” where the entry was allowed in accordance 
with existiug rulings as to the character of land subject to such entry, and the 
cntryman thereafter proceeded to comply with the statutory requirements. 


First Assistant Seoretar y Muldrow to Commissioner Stockslager, April 6, 
3 1889. 


I have sonuidérad the appeal of William Drew from your office de- — 


cision of September 8, 1887 holding for cancellation his timber culture 


entry for the E 4 of the SE4 of Sec. 24 T. 23 N. R. 39 E. Spokane Falls, : 


Washington Territory land district. 
_ Drew filed his application to make timber culture entry for said tract 
filing therewith a special affidavit setting forth * that on said section 24 
there are not more than forty small scrubby pine trees ; that there is no 
~ other timber on the section but about one-fourth of an acre of brush in 
small bunches ; that all the wood on said section, if all the timber was 
to be cut and piled would not amount to twenty-five cords; that said 
section is in the edge of a treeless country ; that for over a hundred miles 
in a northwesterly, or westerly or southwesterly direction one can find 
no timber at all.” 

The local officers allowed said application, and entry was made Feb- 


ruary: ‘8, 1887. When the papers were examined in your office it was. 


held that the affidavit showed that said section was not naturally devoid 
of timber and the entry was held for cancellation. | 
In his appeal the claimant states “there are forty-eight trees that 


~- will measure twelve inches through, and they are all scrubby pine. If . 


all the trees were cut up they would make about thirty cords of wood. 
If I can not hold that as a timber culture, please give me my right back” 
and the mouey for the entry I have fully complied with the law 80 ~ 
far. I have plowed ten acres on the same.” 


4 
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Under the rulings in force at the date this entry was allowed, this 
tract was subject to such entry. In the case of James Spencer (6 L. D., 
217), it was held that the former rulings of the Department were too 
‘liberal and not in harmony with the statute, and it was then said— 

The former ruling on this subject will not be allowed to prevail longer ; timber cult- 
ure entries made after the date of this decision must be made of land -in the lan- 
guage of the statute ‘‘devoid of timber.” Eutries allowed under the former ruling 
in which the law in other respects has been complied with, will not be affected by 
the ruling as herein announced. . | 

In the case of L. W. Willis (6 L. D., 732), the rule laid down in the 
Spencer case as to the character of land subject to entry under this law 
was adhered to, but it was said— 

I cannot follow the case of Spencer however in holding that because at the time 
the application to enter was made at the local office another opinion was held at the 
Department, therefore this entry should be now allowed. Had the local Jand office 
received the entry and thus have induced the entrymen to proceed with the expendi- 
ture of money and labor which the law requires in the prosecution of a timber culture. 
claim, the case might have been very different. 

In the case of Candido v. Fargo (7 L. D., 75), the entry was allowed to 
stand because made npon land subject to entry under said law as con- 
strued at the date of said entry. In the case now under consideration the 
entry was made for land subject to such entry under the construction of 
the law then followed and the entryman proceeded to comply with the 
requirements of said law,—and the case therefore comes clearly within | 
the ruling in said case of Candido v. Fargo, supra. Under the authority 
of that case the decision appealed from is reversed, and it is directed 
that Drew’s entry be allowed to stand, subject to future compliance with 
the law. | 


HOMESTEAD CONTEST—RELINQUISHMENT~REVIEW. 
HEMSWORTH v. HOLLAND. (On Leview.) 


The rule that a homestead contest is premature, if filed before the expiration of six 
months and a day after entry, can only be invoked for the benefit of oe con- 
testee. 

A relinquishment filed pending contest, and as the result thereof, inures to the bene- 
fit of the contestant. 

The Department on review may properly consider any material question, which it 
appears from the record was not considered in the original disposition of the case. 

A ruling that the contestant is not entitled to a preference right made by the Com- 
missioner in a decision ordering a hearing, will not bar the subsequent assertion 


mm? 
of such right, thouzh no appeal wasta ken therefrom. 


Secretary Noble to Commissioner Stockslager, April 9, 1889. 


The plaintiff in the above stated case has filed a motion for review of 
the decision of the Department of July 28, 1888 (7 L. D., 76), affirming 
the decision of your office holding for cancellation the homestead entry 
of Hemsworth of the W. 3 of the NW. 4 of Sec. 4, T. 16 N., R. 20 W., 
6th P. M., Grand Island, Nebraska, awarding said tract to. Holland. 
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The substance of the error alleged is, that the Department having 
held that “the sole question presented by this record is that of the re- 
spective rights of the parties by virtue of settlement and improvement,” 
it was error to hold that defendant Holland was the first legal settler 
upon said tract, and in not holding that the said plaintiff Hemsworth 
_ first made setiemont and filing thereon. 

_ The tract involved, to wit: the W.4 of the NW. 4, aforesaid, was em- 
braced in the homestead entry of one Pendleton P. Lee, made September 

28, 1883, for the entire NW. 4 of said section. On March 29, 1884, Hol- 
land filed contest against said entry, charging that Lee had abandoned 
the land for more than six months after entry, upon which a hearing 
was ordered May 16, 1884. A hearing was had on said contest on May 
16, 1884, when Holland submitted evidence in support of his contest, 

showing that Lee had never resided upon the tract, and upon this show- 
ing the local officers sustained said contest, and gave notice thereof to 

Holland, on June 26, 1884. Within thirty days thereafter, Holland 
filed declaratory statement for the said NW. +. This is a concise state- 
ment of every act done by Holland to’show a right to said tract. 

- Hemsworth, who had obtained a relinguishment from Lee in Decem- 

ber, 1883, presented it to the local officers on April 12, 1884, and made 

application to file for the S. $ of the SE. + of See. 33, T. 17 N., BR. 20 W., 

and the “ W. 4 of the NW. 4 of Sec. 4, T. 16 N., R. 20 W.” Said relin- 

quishment was held by the local officers without action, until a special 
affidavit should be filed showing why it was given, and his application ~ 
to file for the land aforesaid was rejected. 

On June 25, he again presented the relinquishment, accompanied by 
the required affidavit, and renewed his application to file for the tract 
aforesaid, whereupon the local officers held Lee’s entry for cancellation © 
and dismissed the contest, but rejected the application of Hemsworth, 
for the reason that it conflicted with the preference right of Holland. 
From.this action Hemsworth appealed. 

In passing upon the appeal of Hemsworth, the General Land Office 
held that his application should have been received as of the date pre- 
sented, subject to the preference right of Holland, whereupon Hems- 
worth’ rere homestead entry of the land Baibiaced in his declaratory 
_ statement, presented June 25, 1884. 
~ On December 14, 1884, Hemsworth applied for a hearing to determine 
the respective rights of the parties, alleging prior settlement, and that 
Holland’s contest was premature, having been brought prior to the ex- 
piration of six months from the date of entry. 

: Your office held that as the contest of Holland was premature, he ac- 
. quired no rights thereby, and the decision of August, 1884, was modi- 
fied to this extent, 

The local officers were then directed to order a hearing to determine 
“the rights of the respective claimants to, the tract in conflict by virtue’ 
of settlement and improvement.” Upon this issue the local officers found 
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in favor of Holland, which was affirmed by your office and also by the 
decision of the Department now under review. 

It is insisted by applicant, that Holland can claim no right by virtue 
of his contest, and that the Department can not consider that question, 
for the reason that the Commissioner had, in his letter ordering a hear. 
ing, decided that said contest had been prematurely brought, and no 
appeal having been taken therefrom, said question was, therefore, finally 
adjadicated ; and for the further reason that the Department, in its decis- 
ion of July 28, held that the *‘ sole question presented by this record is 
that of the respective rights of the parties by virtue of settlement and 
Improvement.” | 

The failnre of Holland to appeal from that part of the Commission. 
er’s decision holding that be had no preference right by virtue of said 
contest, did not bar him of his right to assert bis claim by virtue of said 
contest, if such right existed, because said decision was simply an or- 
der directing a hearing to determine the right of the parties as to settle- 
mentand improvement, granted upon the application of Hemsworth 
without notice to Holland from which Holland had no right of appeal. 
In counpliance with said order he was required to submit proof showing 
settlement and improvement on the tract; but he could also have 
availed himself of any right thereafter before the Com missioner or the 
Department, upon the ground of his preference right as a contestant, 
if such right was clearly shown by the record. 

The record shows that Lee made entry of the tract September 28, 
1883, and on October 15th thereafter abandoned the tract. Hemsworth 
obtained from Lee a relinquishment of the tract, as early as December 
7, 1883, but it was never presented to the local office until April 12, 
1884, Holland filed contest against said entry on March 29, 1884, 
charging abandonment for more than six months after entry. At this 
date the entry appeared of record and was evidence to Holland of the 
continued segregation of the land. 

The rule that a contest is prematurely brought if filed before the 
expiration of six months and a day, applies only to the contestee for 
the reason that he can at any time before the expiration of that period 
defeat said contest by curing his laches. But as against third parties 
this rule does not apply. 

In the case of Seitz v. Wallace (6 L. D. 299) the Department held— 

As the affidavit of contest is only in the nature of an information and not essential 
to a contest, and jurisdiction is acquired by service of notice and not by the contest 
affidavit, the authority of the Land Department to entertain a contest is not abridged 
by the fact that the affidavit of contest was filed before the expiration of the period 
covered by the charge where the notice was served after such period. 

In this case the contest was filed on the day after the expiration of 
six months and service was made by publication in a newspaper com- 
mencing April 3, 1884—after the proper showing had been made under 
the rules providing for service upon non-residents. The hearing was 
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fixed for May 16, 1884, at the, local office. Service was also made by 
posting on the tract, April 15th, and by. registered letter mailed March. 
29, 1884, addressed to Pendleton P. Lee, Broken Bow, Nebraska, the 
post-office nearest the land and the last known address of the entryman. 

On April 12, 1884, after the publication of notice in the newspaper, 
Hemsworth appeared at the local office and filed said relinquishment with 
an application to enter the land. 

I do not think it can admit of a doubt that the filing of this re- . 
linquishment by Hemsworth was induced by the contest of Holland. 
It. appears from his own testimony that he did not intend to apply for 
this land except upon certain contingencies, and on two occasions had 
offered the relingquishment for sale. While the relinguishment had 
been executed prior to the contest, it had not been filed in the local 
office and could at any time prior to the filing have been revoked. It 
was the filing in the local office that perfected Lee’s relinguishment. 

- Considering all the facts in the case I am satisfied that the contest 
of Holland—so far as rights of third parties are affected thereby—was 
not premature, and that the cancellation of this entry may properly be 
said to be the result of Holland’s contest. 

Although the Department in the decision now under review consid- 
ered that the ‘¢ sole question presented by the record is that of the re- 
‘spective rights of the parties by virtue of settlement and improvem ent,” 
it will not conclude the Department in the investigation of the case on 
review, and if it clearly appears from tne record that a material ques- 
tion upon which the rights of either party depends was not considered 
by the Department, it will be considered on motion for review. 

It appearing from the record that Holland was entitled to said land 
by virtue of his right as a successful contestant, it is unnecessary to 
pass upon the question of priority of settlement and improvement. 

_ The motion is denied and the papers are herewith returned. 


—— 


HOMESTEAD ENTRY~ACT OF JUNE 15, 1880. 
EDWIN DOOLITTLE. 


An application to purchase under section 2, act of June 15, 1880, should be allowed, 
if the land was properly subject to the original entry, and the purchase will not 
interfere with the rights or claims of others who have subsequently entered ue 
' Jand. 

The cancellation of the original entry is no bar a favorable action on an cociheteies 
to purchase under said act. . 

An intervening entry, canceled on relinguishment before application is made to pur- 
chase, does not bar the allowance of such ap plication. 


Secretar y Noble to Commissioner Stockslager, April 9, 1889. 


I have considered the appeal of Edwin Doolittle from your decision 
of October 18, 1887, rejecting his application to purchase under the 
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second section of June 15, 1880 the E. 4 of NE 4 and Ejof SE 4 Sec. 
30, T. 3 R. 26, Oberlin, Kansas. 

The record shows that Doolittle made homestead entry of above tract 
October 18, 1879, and that said entry was canceled for abandonment 
January 13, 1883. 

January 27, 1883, Kate Doom made homestead entry on the E 4 of 
NH dand N 4o0f SE} embracing one hundred and twenty acres of 
the tract in question, which portion she relinquished before Doolittle’s 
application to purchase. Doom’s entry was duly canceled. 

October 18, 1887, your predecessor rejected Doolittle’s application 
upon the ground that the cancellation of Doom’s entry will not restore 
Doolittle’s right to purchase the land under said act. 

From this decision Doolittle duly appealed to the Department. 

Section 2 act of June 15, 1880 (21 Stat., 237), provides— 

That persons who have heretofore under any of the homestead laws entered lands 
properly subject to such entry, or persons to whom the right of those having so en- 
tered for homestead, may have been attempted to be transferred by bona fide instru- 
ments in writing, may entitle themselves to said lands by paying the government 
price therefor, provided, this shall in no wise interfere with the rights or claims of 
others who may have subsequently entered such lands under the homestead laws. _ 

From the language of the above section, it would appear that tn con- 
sidering an application under this act, the only question that presents 
itself is, was the land properly subject to the original entry, and will 
the proposed purchase interfere with the rights or claims of others who | 
have subsequently entered such lands. 

There seems to be no doubt that this tract was properly subject to 
such entry, and no adverse claim intervenes as the subsequent entry 
of Kate Doom terminated and ceased to exist by her own voluntary 
act before Doolittle applied to purchase under the act of June 15, 1880. 

The Department has repeatedly held that under the act of June 15, 
1880, a homestead settler, even after the cancellation of his original 
entry, can purchase the same tract, provided it does not interfere with 
a subsequent right. Samuel M. Mitchell (1 L. D. 96); Hollants v. Sulli- 
van (5 L. D. 115); Northern Pacific R. R. Co. v. Elder et at (6 L. D. 
409), | 

In the case of Samuel M. Mitchel, above cited, the land was covered. 
by three separate homestead entries, which were duly canceled. In the 
case at bar, Doolittle purchased the land under the act of June 15, 1380, 
and his rights are subservient only to any adverse claim that may have 
attached subsequently to the cancellation of his entry, including any 
equities that may exist in favor of the later entryman. The later en- 
tryman, however, does not set up any rights, claims or equities, and 
there was therefore no bar to Doolittle’s purchasing the land under the 
act of June 15, 1880. 

Your decision therefore rejecting the application of Edwin Doolittle | 
to purchase the tract in question, under the act of June 15, 18380, is 
accordingly reversed. 
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PRACTICE—DEATH OF CONTESTANT—RIGHT OF APPEAL. 


JOHNSON v. CLEAVELAND. 


The rale that the right of the contestant is personal and terminates with his death, 
applies only to contests in which the contestant has no other claim or right chan 
the preferred right he may secu re as a successful contestant. 

The heirs of a deceased pre-emptor are entitled to be heard on appeal from a decision 
of the General Land Office awarding the land to an adverse claimant. 


Secretary Noble to Commissioner Stockstager, April 11, 1889 


By letter of Nuvember 3, 1888, you transmitted to the Department an 
appeal, filed by M. D. Hyde, attorney for the heirs of Parks B. John- 
son, from your decision of May 7, 1888, dismissing the contest in said 
case. 

Since the case has been sagiae before the Department, Messrs. Cur- 
tis & Burdett, attorneys for Cleaveland, have filed a motion to dismiss 
said appeal, upon the ground that the death of the contestant, which 
occurred prior to the date of your decision, works an abateinent of the 
contest as between the parties. 

The rulings of the Department, that a contest is only a personal right 
that dies with the contestant, applies only to contests where the con- 
testant has no claim or right to the tract, except the preference right 
which he may acquire as a successful contestant, but does not apply in 
cases where the contest is based upon a superior claim or right toa 
tract of land, and is brought for the purpose of determing the superior 
or prior right to said tract as between the contestant and the contestee. 

By reference to your decision of May 7, 1888, it appears that this con- 
test was brought by Johnson against Cleaveland, for the purpose of 
determining the priority of right to the tract involved, by virtue of set- 
tlement and application to enter the land, upon which a hearing was 
had before the local officers, and appeal was taken therefrom by John- ; 
son, November 7, 1885. 

While the case was pending in your office, Johnson died, to wit: 
during the year 1887. Your office decided adversely to the contestant, : 
Johnson, and held that, “if the contestant is dead, no appee: will lie 
in the case, a8 no one lee can appeal for him.” 

Itis upon this ruling of your office that the motion to dismiss i is 
based. 

Section 2269 of the Revised Statutes provides, that— — 

Where a party entitled to claim the benefits of the pre-emption laws dies before 
consummating his claim, by filing in due time all the papers essential to the estab- 
lishment of the same, it shall be competent for the executor or administrator of the 
estate of such party, or one of his heirs, to file the necessary: papers to complete the 
same; but the entry in such cases shall be made in favor of the heirs of the deceased. 
pre-emptor, and a patent thereon, shall cause the title to inure to such heirs, as if 
their names had been specially mentioned. 
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It appearing from the record in this case, that the heirs of Johnson 
have the right to file an appeal from your decision, the motion to dis- 
miss is denied, and the appeal will be considered in its order on the 
docket. : 


COMMUTATION PROOF-—-EQUITABLE ADJUDICATION. 
EDEN MERRYMAN,* 


An entry may be referred to the Board of Equitable Adjudication where the final 
proof was taken at the time and place designated, but not before the officer named 
in the notice. 


Secretary Vilas to Commissioner Stockslager, June 22, 1888. 


By letter of February 14, 1887, you rejected the commutation proof 
offered November 27, 1886, by Eden Merryman on his homestead entry 
for the E. 4 of the NE, 4 and the E. 4 of the SE. 4, of section 13, T. 9 
S., R, 24 E., Stockton land district, California, on the ground that it 
was taken before the judge of the superior court of Fresno county 
whereas it was advertised to be taken before the clerk of the superior 
court of said county. 

The proof seems to be satisfactory in respect to residence and im- 
provement. It was taken at the time and place advertised but before 
the judge and not before the clerk of the superior court of Fresno 
county. The judge certifies that no one appeared to protest; and Clark 
and McKenzie of Fresno City, attorneys fer claimant, write that they 
are Solely to blame for the irregularity aud that it would be a serious 
hardship on the claimant to require him to make new proof, 

The irregularity, in my opinion, is not a material one, and I think 
the case is one that may properly be referred to the Board of Equitable 
Adjudication, and I, therefore, direct its reference to that tribunal for 
its action. 


PRE-EMPTION FINAL PROOF—RESERV ATION. 
L. J. CAPPS. 


Published notice of an application to make pre-emption cash entry, so far reserves 
the land covered by such application as to prevent its being properly entered 
by another, pending the consideration of said application. 


Secretary Noble to Commissioner Stockslager, April 4, 1889. 


I have before me a motion for review of departmental decision ren- 
dered August 20, 1888 (not reported), in the case of L. J. Capps on ap- 
peal from your office decision of November 24, 1886, rejecting his 
pre-emption final proof for the SH. 4 of Sec. 29, T. 2 N., R. 48 W., 


*It will be observed that the proof in this case was submitted before an officer not 
designated in the act of June 9, 1880. 
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Denver land district Colorado. Said departmental decision approved 
the action of your office rejecting the final proof in said case, and went 
further. It also concluded that the pre-emption filing should be can- 
celed on the gronnd “ tbat the claimant never established a bona fide 
residence upon the land.” In the motion for review of said decision 
it is averred that error was committed in giving consideration to cer- 
tain ex parte statements which had been made adverse to claimant by 
persons whom he had had no opportunity to cross-examine; also that 
said decision is error in holding that claimant had not established a 
residence upon the tract covered by his filing, and that he had a resi- 
dence elsewhere. It is further urged that the evideuce in the case 
shows compliance by the claimant with each and every requirement of 
the pre-emption law; but if the Department does not sustain this con- 
tention then it is insisted that the filing should have been allowed to - 
remain intact subject to a showing in compliance with law subsequent 
to tender of proof, the filing not then having expired and there being 
' no adverse claim of record. 
¥ * # * * * % 

Upon acareful consideration of the whole record, Iam convinced that 
the judgment made by the Department in its decision of August 20, 
1888, directing cancellation of the filing was not warranted by the evi- 
dence. While this is true, I do not think the explanations as made can 
properly be regarded as sufficient to justify the acceptance of the final. 
proof and the issuance of final certificate. Moreover, I find in the rec- 
ord @ petition and statement under oath by one Albert E. Birdsall, set- 
ting out that he, on the 27th of January, 1888, made homestead entry 
No. 11243 of the tract in question. He makes charges similar to those 
herein recited as to the failure of Capps to comply with the requirements 
of the pre-emption law in the matter of residence, and he asks to be 
heard on this question. He thus virtually makes himself an applicant 
to contest as a party in interest, and under the circumstances I think -he 
should be heard. It may here be remarked that if he was allowed to 
make homestead entry of the land in January, 1888, as he states, the 
action of the local officers allowing said entry at that time was erro- 
neous. 

Capps had in September 1886 applied to make final proof and pre- 
emption entry of the tract and had offered proof. Said application and 
proof were rejected by the local office and by your office on the ground 
of insufficienvy in the showing as to reside.ace, and the matter was at 
the date when the homestead entry of Birdsall was allowed, pending 
on appeal before this Department. 7 

Published notice of an application to make pre-emption cash entry so’ 
far reserves the land covered by such application as to prevent its being 
properly entered by another pending the consideration of said applica- | 
tion. Until final decision on the appeal of Capps from the rejection of 
his final proof, no entry covering the same land ought to have been al- 
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lowed. The departmental decision of August 20, 1888, and now under 
consideration, 1s hereby revoked and you will direct that a hearing be 
ordered on the charges made by Birdsall with notice to him as contest- 
ant, as wellas tothe claimant. On the evidence taken at such hearing 
the local officers will take action subject to appeal as in other cases. 
The homestead entry of Birdsall will stand suspended pending pro- 
ceedings under this order, and subject to the final judgment in the claim 
of Capps. 


DESERT LAND ENTRY—CIRCULAR REGULATIONS. 
JAMES BOWMAN. 


Anapplication to enter, made in accordance with existing regulations, should not be 
rejected, because not in conformity with subsequent regulations, 


Secretary Noble to Commissioner Stockslager, April 12, 1889. 


On April 18, 1887, the application of James Bowman to file desert 
land declaration was presented at the local office in Cheyenne, Wyo- 
ming, embracing the S. 4, NE. 4 & SE. 4, Sec 10, and W. 4 and SW. 4, of 
NE. 4, See. 11, T. 17 N., Rt. 67 W. The local officers rejected the same 
on the ground that, ‘‘the declaration appears to have been sworn to 
more than two months prior to presentation.” Appeal was taken, but 
on May 4, 1887, was withdrawn by claimant and a new application filed. 

This application was also rejected on July 5, 1887, by the local offi- 
cers “ because the declaration appears to have been sworn to more than 
two months prior to presentation.” 

On appeal your office on October 10, 1887, affirmed the action of the » 
local officers. As ground for said rejection your office states: 


The affidavits of applicants and witnesses must in every instance either of original 
application or fiual proof be made at the same time and place and before the same 
officer. See General Land Office circular of June 27, 1887. Your action is, therefore, 
approved, ) 


Claimant appealed. 

It appears that prior to the first application of Bowman, part of the 
land in question was covered by the desert land entry of one Oliver W. 
Mead the relinquishment of which was filed March 8, 1887. This relin- 
quishment was transmitted tu your office and the entry declared can- 
celed by your office letter of April 12, 1887. 

The second application was sworn to by Bowman in New York City 
on April 27, 1887, and presented at the local office May 4, following. 
The corroborated affidavits were executed in Cheyenne on the latter 
date. It appears from the record that these papers were held by the 
local officers until July 5, ensuing when they were rejected as stated. 

The provision of the circular relied on by your office is as follows: 


The declaration and corroborating affidavits may be made before either the register 
or receiver of the Jand district in which the lands are situated, or before the judge or 
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clerk of a court of record of the county in which the lands are situated, and if the 
lands are in an unorganized county then the affidavits may be made in an adjacent 
county ; the depositions of applicant and witnesses in malsing final proof must be 
’ taken in thesame manner, and the authority of any practice or regulation permitting 
original or final desert land affidavits to be executed before any other officers than 
those named above, is hereby revoked. The affidavits of applicant and vitnesses, 
musi in every instances either of original application or final proof be made at the 
same time aud place and before the same officer. (5 L. D., 710). 

As this circular was not promulgated until after the rights of claim- 
ant were initiated, the provision thereof ean ip no manner affect such 
rights. 

At the date of the presentation of the second appliexdon the former 
entry had been canceled, the land was vacant and subject to appropri- 
ation by the first legal aplieane It dves not appear that any more 
time than was necessary for transmission of the application intervened 
~ between the date of its execution and its presentation. 

_ Said decision is, therefore, reversed and unless there be some other 
valid objection, the application will be allowed. 


INDIAN LANDS—ACT OF JULY 4, 1884. 
DAviID H. ROBBINS. 


The prohibition against the final disposition of Jands included withiu the act of Jaly 
4, 1884, extends to entries made prior to the passage of said act. * 


Secretary Noble to Commissioner Stockslager, April 10, 1889. 


On May 25, 1883, David H. Robbins made homestead entry, No. 3273, 
of Lots 1, 2, and 3, and the NW. 4 of the SW. 4 of Sec. 28, T. 43 N., 
BR. 27 W., Taylors Falls land district, Minnesota.- Your office. by de- 
cision of May 15, 1886, held the entry for cancellation as to lot 1, because 
to that extent it conflicted with the prior homestead entry of Show- 
Vash-King, No. 6239, for which final certificate was given September 
2,1879. (It appears that the patent has not yet issued.) From said 
decision Robbins appeals, alleging several grounds of error—which 
need not be considered, in view of the fact that said lot 1 is within the » 
limits of the tract which, by act of July 4, 1884 (23 Stat., 89), Congress 
provided “ shall not be patented, or otherwise disposed of in any man- 
ner, undil further legislation by Congress.” (See Robert Lowe, 5 L. D., ' 
541.) | 

Robbins made his said homestead entry more than fourteen months 
before the passage of the act of July 4, 1884; nevertheless, ead act, 
in my opinion, inhibits patenting this land. 

Your decision is accordingly modified, and no action looking to the 
patenting of said entry will ve taken anal further legislation by Con- | 
eress: 
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PRIVATE CASH ENTRY—INDEMNITY WITHDRAWAL 
DELBRIDGE v. FLORIDA Ry. AND NAVIGATION Co. 


A private cash entry, made in good faith, of land included within an indemnity with- 
drawal, may be referred to the Board of Equitable Adjudication, where the with- 
drawal is subsequently revoked, and no adverse claim exists. 


Secretary Noble to Commissioner Stockslager, April 13, 1889. 


I have considered the case of Charles L. Delbridge v. Florida Rail- 
way and Navigation Company, on appeal of the former from your office 
decision of December 1, 1887, holding for cancellation his private cash 
entry for lot 1, See. 9, T. 28 8., R. 25 E., Gainesville, Florida, land dis- 
trict. 

The tract is within the ‘ndamnity limits of the withdrawal ordered 
' March 26, 1881, under grant of May 17, 1856 (11 Stat., 15). 

Said withdrawal was revoked August 15, 1887, but no restoration to 
private cash entry was made, and the lands have never been re-offered. 

In your said decision, you say: “ Mr. Delbridge’s entry, having been 
made subsequent to said withdrawal, was improperly allowed, and is 
therefore held for cancellation.” 

Said private cash entry was made March 16, 1882, and still belongs 
to the entryman. | 

Under the law as coustrued in Julius A. Barnes (6 L. D., 522), the 
entry in question was improperly allowed, the land at the tn being 
withdrawn by executive order, and the local officers should not have 
allowed the entry. 

The rules for submission to the Board of Equitable Adjudication of 
matters pertaining to the public lands provides in rule thirteen that 
there shall be submitted to such Board— 

All private sales of tracts which have not been previously offered at public sale, 
but where the entry appears to have been permitted by the land officers, under the 
impression that the land was liable to private entry, and there is no reason to pre- 
sume fraud or to believe that the purchase was mavle otherwise than in good faith. 

And rule thirteen provides for the submission to said Board of— 


All bona fide entries on land which had been once offered, but afterward tempora- 
rily withdrawn from market, and then released from reservation, where such lands 
are not rightfully claimed by others. 

The said Railway and Navigation Company is not here asserting any 
claim to be the rightful owner of said land. It can only claim a con- 
tingent right,:2.¢., if the company upon final adjustment of its grant 
Should be found entitled to any more indemaity lands, it might con- 
clude-to select the tract in question as a part thereof. | 

There is not now any withdrawal. The entry seems to have been 
made in good faith, and to have been allowed through inadvertence or 
ignorance on the part of the local officers more than six years ago. 

I think it properly comes under the rule in Pecard v. Camens (4 L. 
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D., 152), as voidable but not void, and may properly be submitted to 
the Board of Equitable Adjudication. | 
Your said decision is moditied accordingly. 


—— 


FINAL PROOF PROCEEDINGS—EQUITABLE ADJUDICATION. 
URIAH SLOAN. 


An entry may be referred to the Board of Equitable Adjudication, where the finat 
proof was not taken before the officer named in the notice, but was submifted at 
the time and place designated, and before an officer authorized to take final 
proof. 

The fact that the officer designated in the notice had no authority under the law to 
take final proofs, would not modify the above conclusion. 


Secretary Noble to Commissioner Stoekslager, April 15, 1889. 


I have considered the appeal of Uriah Sloan, from. the action of your 
office of March 2, 1889, rejecting his commuted homestead proof and re- 
quiring claimant to * submit new proof after due publication and post- 
ing of notice taken before an officer authorized to take said proof.” 

Said proof was rejected because * it was advertised to be taken before 
a superior judge, an officer not authorized to take commuted proof, and 
was taken before the county clerk.” ' 

The record shows that notice was published of the intention of Sloan 


and others to make final proof before the judge of the superior court of 


Monterey county, at Salinas, on Thursday January 6, 1887, and that 
commutation homestead proof upon their several claims was taken on 
the day advertised before M. L. Dexter, county clerk of Monterey county 
and ex officio clerk of the superior court thereof (the same beiug a court 
of record) at the office of said clerk, who certified that said proof was 
taken before him on account of the absence from the county of the judge 
of said superior court. 

The act of March 3, 1877, provided that final proofs i in homestead en- 
tries may be made before the judge, or in his absence before the clerk 
of any court of record in the county and State or district and Territory 
in which the lands are situated; but the act of June 9, 1880, having ap- 
plication alone to pre-emption and commuted homestead proof, provided 


that said proof may be taken before the clerk of the county court or of 


any court of record in the county and State or district and Territory in 
which the lands are situated. . 
In the case of James A. Cain (7 L. D., 482) the Department held that— 


In the absence of protest or adverse claim, an entry may be referred to the Board 
of Equitable Adjudication, where the testimony of the final proof witnesses was not 
taken on the day named, or before the officer designated, but the claimant’s own evi- 
dence was submitted in accordauce with the notice. 


Again, in the case of Judith M. Clarke (Id. 485) it was held that— 


_ In the absence of protest or adverse claim an entry may be referred to the Board of 
Equitable Adjudication, where the testimony of the claimant and his final affidavit 
were not submitted before the officer designated, but the evidence of his wituesses 
was taken in accordauce with the notice, 
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If the claimant has complied with all the requirements of the law as 
to inhabitancy, cultivation, improvement, etc. aud the proof was taken 
at the time and place designated in the notice, before an officer author- 
ized to take such proof, and no protest or objection was offered to such 
proof, ( can see no reason why the technical defect may not be cured by 
the Board of Equitable Adjudication as well in cases where no part of 
the proof was taken before the officer named in the notice, aS in cases 
where part of the proof was made before such officer. Nor does the fact 
that the officer designated in the notice was not authorized to take such 
proot alfect the principle upon which the rule is founded. It is the au- 
‘thority of the officer taking the proof that is alone to be considered. 

The proofs in these cases were taken before an officer authorized to 
take such proofs, although he was not the officer designated in the notice, 
and they were taken at the time and place named in the advertisement. 
There is nothing to indicate that any one was misled by this technical 
failure to comply with the law as to the taking of said proof, and no pro- 
test having been filed, I am satisfied that the law has been substantially 
complied with, so as to authorize said case to be submitted to the Board 
of Equitable Adjudication, and I so direct. | 3 


——— 


TIMBER LAND APPLICATION—RESERVATION. 
HENRY A. FREDERICK. 


An application to purchase timber land under the act of June 3, 1878, should not be 
rejected on account of a temporary order of reservation, made by the General 
Land Office, after the application was filed and notice thereof given. 

If the character of the land covered by the application, and included within the res- 
ervation, is called in question a hearing should be ordered on that issue. 


Secretary Noble to Commissioner Stockslager, April 19, 1889. 


I have considered the appeal of Henry A. Frederick from the decision 
of your office dated April 11, 1888, rejecting his application to purchase 
the SW. 4 of section 26, T. 10 S., R. 26 E., Mount Diablo meridian, 
Stockton, California, under provisions of the act of Congress approved 
June 3, 1878, (20 Stat., 89). 
| The record shows that on May 27, 1887, the register gave due notice 
by publication that said Frederick had that day filed his application to 
purchase said tract under said act, and all persons who held any ad- 
verse claims for said land should present them to the local office within ° 
sixty days from the first publication of said notice. No protest or ad-— 
verse claim was filed, and the claimant, on August 24, 1887, offered his 
final proof, made before the register of said office, and payment for 
said Jand. The proof and payment were refused by the local officers, 
for the reason that your office on July 30, 1887, reserved said land from 
entry. | | 
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On appeal, your office affirmed the action of the local office, for the 
reason that said land “was held for reservation by office letter “CO” of 
July 30, 1887.” The record does not contain a copy of said decision of 
your office reserving said tract, but an inspection of the records of your 
office shows that the local officers were directed not to allow any entries 
in sections 26 and 35 of said township. No reason was stated in your 
office letter for such reservation, but a pencil memorandum on the oe 
copy indicates that there are “big trees”’on the sections. 

The applicant filed his affidavit with his appeal from the local officers’ 
action in rejecting his said proof, in which he alleges (inter alia) that he 
made application and offered proof, and tendered payment for said land, 
which was rejected as aforesaid; that claimant was informed and be- 
lieved that one Noble F. Pickle entered certain lands in section 26, and 
that your office was informed that the land so entered by said Pickle 
contained a grove of large trees or sequoyias, and that said land was 
necessary and suitable for a public park; that thereupon your office | 
withdrew from sale the remainder of said section 26, for the purpose of 
making an investigation of the true character of the lands embraced in 
said section; that claimant knows from a full and personal examina-— 
tion of said act that, upon it there are no large trees or sequoyias, and 
that it will not be beneficial or useful for a public park; that the tract 
in question is only valuable for its timber; that it contains no minerals, 
and on account of its elevation and intersection by gulches, its mount- 
ainous character, and the fact that snow remains upon said tract as 
late as May 24th, it is nnfit for agriculture; that the tract contains a 
growth of pine, sugar-pine and fir, not large, and not in groves or parks, 
and only valuable for milling. The claimant, therefore asked that his 
proof be accepted, and patent issued for the land. | 

Your office refused to accept the proof as aforesaid. Said timber 
land act provides— 

That surveyed public lands of the United States within the States of California, 
Oregon, and Nevada, and in Washington Territory, not included within military, 
Indian or other reservations of the United States, valuable chiefly for timber but un- 
fit for cultivation, and which have not been offered at public sale according to law, 
may be sold to citizens of the United States, or persons who have declared their 
intention to become such, in quantities not exceeding one hundred and sixty acres, 
to any one person, at the minimum price of two dollars and fifty cents per acre. . 

Section two of same act requires the applicant to— 


File with the register of the proper district a written statement in duplicate, one 
of which is to be transmitted to the General Land Office, designating by legal swh~ 
divisions the particular tract of land he desires to purchase, setting forth that the 
same is uufit for cultivation, and valuable chiefly for its timber or stone ; that it is 
uninhabitable; contains no mining or other improvements, except for ditch or canal 
purposes, where any such do exist, save such as were made by or belong to the ap- 
plicant, nor as deponent verily believes, any valuable deposit of gold, silver, cinna- 
bar, copper or coal; that deponent has made no other application under this act; that | 
he does not apply to purchase the same on speculation, but in good faith to appro- 
priate it to his own exclusive use and benefit; and that he has not, directly or indi- 
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rectly made any agreement or contract, in any way or manuer, with any person or 
persons whatsoever, by which the title he might acquire from the government of the 
United States, should inure in whole or in part, to the benefit of any person except 
himself, which statement must be veritied by the oath of the applicant before the reg- 
ister or receiver of the land office within the district where the land is situated etc. 

Section three provides for publication of notice for sixty days within 
which adverse claims shall be filed. 

In the case at bar the applicant filed his statement, under oath, and 
publication was commenced prior to the date of said letter of your of- 
fice directing the local officers *‘ to allow no entries or filings upon sec- 
tions 26 and 35, T.1058., R. 26 E., M. D. M., until further advised.” But 
_ it has been the general ruling of this Department that the filing of the 
Sworn statement does not segregate the laud, and that the tract applied 
for is subject to entry under the settlement laws subject to whatever 
rights the timber land applicant may have. Smith v. Martin (2 L. D., 
333); Hughes v. Tipton (idem 334); Capprise ». White (4 L. D., 176). 

In the case of Falk Steinhardt (7 L. D. 10) the Department held that 
the preliminary affidavit required of the entryman was the same under 
both the timber culture and timber land laws, to the extent that the con- 
dition of the land must be set forth in each case. 

In the case of L. J. Capps, on motion for review, it was held, on April 
4, 1889 (8 L. D.,), that “Published notice of an application to make pre- 
emptiou cash entry so far reserves the land covered by such application 
as to prevent its being properly entered by another pending the con- 
sideration of said application.” If that decision be correct—and it un- 
doubtedly is—there would seem to be no good reason why the same 
ruling should not apply to a timber land application where publication 
has been made, and where parties have an opportunity to file their ad- 
verse claims within the period of publication. 

In the present case, Frederick had done all that the law required to 
entitle him to entry, if the proof is credible and the land was subject 
to entry under said act. In the case of the heirs of William Friend (5 
LL. D., 38) the Department held that the right of a timber land applicant 
to a patent becomes vested when he has furnished the proofs by the 
law, and paid the purchase money, citing Stark v. Starrs (6 Wall., 402), 
and Wirth v. Branson (98 U.S., 118). It was also held that where the 
applicant had tendered the purchase money for the land, he had done 
all that the law requires in that respect. But the sole ground of the 
rejection of said application to purchase is that your office had directed 
the reservation of said selections including said tract. 

_ It is well settled that where land has been reserved by competent au- 
thority it is not subject to sale or entry. Wolcott v. Des Moines Co. (5 
Waill., 681). And by “‘ competent authority is meant the President and | 
officers acting under his authority.” (Grisar v. McDowell, 6 Wallace, 
381), 
_ In the opinion of Attorney General MacVeagh, it is held that “ where 

a homestead entry of public lands has been made by a settler, the land | 
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so entered cannot; whilst such entry stands, be set apart by the Presi- 
dent for a military reservation prior to the completion of full title in 
the settler; but that where a pre-emption filing has been made of pub- 
lic lands, the land covered thereby, may be set apart by the President 
for such reservation at any time previous to payment and entry by the 
settler under the preemption law.” See also case of John Campbell 
(6 L. D., 317). 

It een: not appear, however, from the order of your office that. the | 
land in controversy was set apart for any public purpose, or for any 
specific period ; that it was a temporary withdrawal, aid, not being dis- 
approved must be presumed to have been made under the direction , of 
the Secretary of the Interior. David B. Emmert (3 L. D., 55); Wolsey 
v. Chapman (101 U.S., 769). 

The affidavit ofthe applicant alleges that the land is subject to entry ; 
that there are no large trees upon the land, and that he has complied . 
in good faith with the requirements of the law. If it be conceded that 
the action of the local officers was correct under the direction of your 
. Office, still Iam of the opinion that a hearing should be had to deter- 
mine the true character of the land. Ifit should appear that the land 
is of the character contemplated by said act, then, Frederick should be 
permitted to complete his entry by paying for the land,and upon re- 
ceipt of the purchase money tbe local officers should issue the final en- 
try papers. | 

The decision of your office is modified accordingly. 


FINAL PROOF PROCEEDINGS—TRANSFEREE—EQUITABLE ADJUDICA- 
TION. 


JOHN SARGENT, 


Where the land is misdescribed in the published notice, the proofisubmitted by the 
pre-emptor may be accepted, in the absence of protest, after publication of special 
notice by the transferee, 

Failure to submit the final proof on the day advertised may be cured by a reference 
to the Board of Equitable Adjudication. 


Secretary Ni oble to Commissioner Stockslager, April 19, 1889. 


John Sargent, who discloses under oath that he is a party in interest 
as grantee of Anthony Krantile, appeals from the decision of your office 
of April 14, 1888, involving the latter’s pre-emption cash entry, No. 
1732, for lot 11, See. 14, T. 20 N., R.3 E., Helena district, Montana Ter. 
vitory. 

Krantle filed pre- sinpiion declaratory statement, No. 6010, for said 
land, February 19, 1884, alleging settlement on the 15th of that mouth. 
Notice was given by publication that he intended, on September 18, | 
1884, at Sun River, to make final proof in support of his claim, before 
John Kerler, a notary public. In said notice, the description of the 
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land is defective in not giving the number of the range, and the proof 
of the claimant’s witnesses was taken before said notary, September 16, 
1884, two days prior to the time designated in the notice, and that of 
claimant was taken before the register, September 20, 1884, two days 
Subsequent to said time. 

The proof related to said land and was in itself sufficient, showing 
compliance with the law as to residence, improvements and cultivation. 
The local officers accepted it, and, September 22, 1884, on payment of 
the purchase money by Krantle, allowed entry to be made and issued 
to him final receipt and certificate. | 

On March 19, 1887, about two years and a half after the allowance of 
said entry, your office suspended it, because the proof had ‘‘ not been 
made on the day advertised,” and required the original claimant (Kran- 
tle) to make “new publication and new proof thereunder.” 

It does not appear, that notice of said requirement was served in any 
way on Krantle, and Sargent (the appellant), July 8, 1887, made and 
filed an affidavit showing substantially, that after said entry had been 
allowed, he purchased said land from Krantle for the sum of $600.00, 
and thereupon Krantle left the country, and that his subsequent place 
of residence was unknown «and he (Sargent) after diligent effort has 
been unable to discover the same, and said affidavit concludes with the 
prayer, that, in consideration of this state of facts, he “as the successor 
in interest” of Krantle ‘and present owner of theland .... . 
be allowed to submit proof of the full compliance by said Krantle with 
the pre emption law, and, upon the submission of said proof, that said 
entry be relieved from suspension and approved for patent.” 

Thereupon, your office by the decision of April 14, 1888 (from which 
the present appeal is taken), denied said prayer of Sargent and again 
required, that republication and new proof be made by the original 
claimant, Krantle. 

As to the requirement by your office, that new publicatiou and proof 
be made by the original claimant in this case, the facts are substan- 
tially the same as those in the case of the United States v. Clark et al. 
(6 L. D., 770), in which it was said by this Department, “that to re- 
quire new proof and publication to be made by the pre-emptor, when, 
as in this case, he can not be found and service of this requirement can 
not be had upon him is, in effect, the denial to his grantee of any right — 
to remedy the otherwise fatal mistake made . . . . . in the 
description of the land. The decisions of this Department tecognize 
the right of a grantee, after the issue of final certificate, to show his 
grantor has complied with the requirements of the law, and thereby 
acquired a good title to the land. John C. Featherspil, 4 L. D., 570.” 

There being no adverse claim and no protest having been tiled to the 
allowance of said entry, you are instructed in this case, as was done in _ 
said case of the United States v. Clark ez al., that, in view ot the fact, — 

that service can not be had upon Krantle, the register be directed to: 
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cause to be published for the full period of thirty days notice, setting 
forth that Anthony Krantle did, by his witnesses, on September 16, 
1884, before John Kerler, a notary public, at Sun River, Montana Ter- 
ritory, and on September 20, 1884, by himself, before the register of the 
said district, make final proof for said land, and requiring any adverse 
claimant or other person knowing any reason why such proof should 
not he accepted, to appear at the land office of said district and make 
the same known on or before the expiration of said thirty days. | 

If no objection is filed to said entry within the time prescribed in said 
notice, said entry, on the proof already made by Krantle, will (because 
of his default in not making the same on the day advertised) be sub- 
aInitted to the Board of Equitable ee eee for appropriate action — 
thereon by said Board. 

The decision of your office is modified accordingly. 


ees st 5 





PRE-EMPTION--PROOF AND PAYMENT. 


PRE-EMPTION—YFINAL PROOF—INTERVENING SETTLEMENT. 
DAVIS v. DAVIDSON. 


A pre-emptor is required to make proof and payment within thirty-three months 
from the date of his settlement; but, in the absence of an intervening adverse 
right, he may be allowed to perfect his title after the expiration of the statutory 
period. 

An intervening adverse claimant, alleging settlement rights acquired after the de- 
fault of the pre-emptor, must show, in order to defeat the pre-emptor’s right of 
purchase, an actual settlement, based on substantial and visible acts of improve- 
ment. 


First Assistant Secretary Chandler to Commissioner Stockslager, April 19, 
1889. 


July 18, 1884, Daniel O. Davis, the appellant, filed a pre-emption 
- declaratory statement, No. 4114, for the NE. 4 of Sec. 28, T. 1 N., RB. 
15 H., Dalles district, Oregon, alleging settlement July 17, 1884. 

Said land, it appears, was “ unotfered,” and section 2265 (Revised 

Statutes) requires the claimant for such land to file his declaratory 

‘statement therefor “ within three months from the time of settlement” 
thereon, and section 2267 R. S., requires him, to “make the proper - 

proof and payment for the jana. claimed within thirty months” from 

the expiration of said three months, or, in other words, within thirty- 

three months from the date of settlement. The thirty-three mouths 

from the date of Davis’s settlement expired April 17, 1887, but notice 

of his intention to make proof in support of his claim was not published 

until November 26, of that year, and he did not in fact offer proof until 

January 11, 1888. The proof then offered showed him to be a qualified 

“*  -pre-emptor, and that he had, with his family (a wife and seven chil- 
16184—voL 8——27 ; 
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- dren) resided upon the tract as a home continously from July 18, 1884, 


and had improved it to the value of over $200, his improvements con- 
sisting of a dwelling, twenty-two by thirty feet, habitable at all seasons, 
a granary, sheds, fencing, and forty acres of land cultivated, on which 
he had each season since settlement raised crops of wheat, barley, corn 
and potatoes. | 

It appears, however, that November 16, 1887 (after the expiration of 
said thirty-three months from Davis’s settlement and before said proof 
was Offered), John P. Davidson filed declaratory statement, No. 6242, 
for said land, alieging settiement thereon, November 11, 1887, and when 
Davis made said proof, January 11, 1888, Davidson appeared before 
the local officers as an adverse claimant and offered ‘in evidence only 
the records . . . . . showing the respective dates of the filings” of 
Davis and himself. Thereupon, the local officers interrogated David- 
sou as to his alleged settlement on the land, November 11, 1887, and he 
testified, that he first came to the vicinity of the land in September, 
1887, and stopped with one Emerson, living near by, who informed him 
that Davis’ “time had run over” and the claim “could be jumped ;” 
that at “dusk” on the evening of November 11, 1887 (the date of his 
alleged settlement), he in company with said Emerson went upon the 
jand and dug eight post holes about eight inches deep “in a gully near 
the South Kast corner of the tract, and set up two posts, and, also, 
“started a square rock foundation for a house,” using therefor about 
fifteen “ rocks,” “some large and some small ;” and that these were his 
only acts of settlement anc he had never resided on said land. 

Upon this state of facts, the local officers rendered dissenting opin- 
ions; the register holding, that the “act of settlement of Davidson 
was insufficient to base a declaratory statement upon,” and that, there- 
fore, Davis should be allowed to make payment for the land and con- 
summate his entry thereon, and the receiver holding the reverse. Your . 
Office, by decision of March 30, 1888, sustained the ruling of the re- 
ceiver and held that the proof of Davis must be rejected, ‘in view of 
the intervention of the adverse right of Davidson.” From said decision 
Davis now appeals to this Department. 

Section 2265 of the Revised Statutes provides, that in case the pre- 
emption claimant is in default, in not filing his declaratory statement 
‘‘ within three months from the time of the settlement,” ‘his claim shall 
be forfeited and the tract awarded to the next settler, in order of time, on 
the same tract of land, who has given such notice and otherwise com- 
plied with the conditions of the law.” Section 2267 as before stated, 
requires proof and payment to be made within thirty months from the 
expiration of said three months, but does not affix any penalty, by for- 
feiture in favor of a subsequent settler or otherwise, in ease of default 
in not complying with said requirement. ; 

Davis complied with the requirement of section 2265 by filing his 
declaratory statement within the prescribed time, but failed to make 
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proof and payment as required by section 2267, for which failure (as 
just stated) the statute prescribes no penalty. : 
The pre-emptor’s right, however, is defined to be “aright to pur- | 
chase at a fixed price, in a limited time, in preference to others” (Bow- 
ers v. Keesecker, 14 Ia., 307, cited in J. B. Raymond, 2 . D., 357), 
and ‘under this doctrine ” (if there be an adverse claimant) “no right 
as a pre-emptor to purchase after the expiration of the limited time is 
recognized, such right having expired with the time.” (J. B. Raymond, — 
supra). But where there is no adverse claimant and the question is one 
between the government and the claimant and the latter has acted in. 
good faith and otherwise complied with the law, the limitation as to 
time is not enforced by the government and the claimant may be al- 
lowed to perfect his title by proof and payment after the time pre- 
- seribed by the statute. 

Davis has complied with all the requirements of the pre-emption law 
except as to proof and payment within the prescribed: time, and his 
failure in that particular, it is stated, was occasioned by his inability to 
sooner raise the necessary money. His good faith can not be doubted, 
and, the question in this case is, do Davidson’s alleged acts of settle. 
_ ment entitle him to the status of an adverse claimant? 

Your office bases its decision, that Davidson’s acts “ constitute a set- 
tlement,” upon a quotation from an opinion of the Assistant Attorney 
General, dated November 7, 1881, given to Secretary Delano, in the 
case of Allman v. Thulon (1 C. L. L., 690). That case arose under the 
townsite act of July 1, 1864 (13 Stat., 344; Revised Statutes, 2382), 
and, in defining the meaning of the words “ actual settler,” used in the 
proviso to the second section of that act, the Assistant Attorney Gen- 
eral uses the language quoted by your office, to wit: “A person is a set- 
tler, who intending toinitiateaclaim .. . . . does someact, con- 
necting himself with the particular tract claimed, such act being equiv- 
alent to the announcement of such intention, and from which the pub- 
lie generally may have notice of his claim.” Secretary Delano, however, 
expressed himself as ‘not entirely clear in his mind” as to this ques- — 
tion of law among others involved in said case, and allowed the decision 
of the Commissioner to stand, notwithstanding the recommendation of 
the Assistant Attorney General that it be reversed; and said opinion 
of the Assistant Attorney General, as to what constitutes an * actual 
_ settler” within the meaning of said Townsite law, has been expressly 
held by this Department to be incorrect in the cases of Samuel M. 
Frank, 2 L. D., 628, and Elmer v. Bowen, 4 L. D., 337. | 

But, Soneedine for argument’s sake, that ie said definition of a 
es settler” is correct as applied to the pre-emption law, which requires 
a “settlement in person” (Section 2259, Revised Statutes), the acts of - 
Davidson do not satisfy the last clause of said definition, namely,: that 
the acts of settlement shall be acts ‘‘from which the public generally 
may have notice of his claim.” The digging a few holes in “a gully,” 
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near a corner of the tract, placing posts intwo of them and laying fifteen 
rocks on the ground in rectangular forin (whether in the “ gully” or 
not, is not stated), at “dusk” in the evening, are not calculated to give 
the “public generally” notice of a claim, The time and place selected 
' by Davidson indicate, if his acts were otherwise sufficient to constitute 
settlement, an intent to make (if that were possible) a clandestine appro- 
priation of the land, and not an open, honest settlement with a view of 
giving the public notice of his claim. ‘One of the objects of settle- 
ment is to furnish notice to all comers, that the tract settled upon is 
claimed by the settler.” Barnett ». Crow (5 L. D., 372). 

But I am of the opinion, that Davidson’s acts of settlement even if 
open and notorious, were in themselves insufficient. In the case of 
Howden v. Piper (3 L. D., 162), Howden went upon the land February 
11, 1882, with three others and * picked ” about a half an hour upon a 
piece of ground, six by eight feet, to the average depth of about one 
inch, as the commencement of a cellar, and “ then erected two boards 
at a different place, in the form of & cross, about eight feet high, ‘to 
show,’ as he said, that the land was taken.” He then left the land, 
and “shortly afterward went to his former home in Lowa for the purpose 
of bringing to Dakota” (to his claim) “ his team and farming implements, 
intending anearly return, but was there detained by bad weather, so that 
he did not again reach Dakota until April17. Hewent on the land about 
May 1, erecting during that month a house (which he afterwards con- 
tinuously occupied) and out-buildings, broke several acres (plowing 
directly over the‘ cellar’), and sowed wheat.” His good faith was con- 
ceded, but his original acts of settlement, although followed by actual 
residence and improvement about two months and a half after said 
acts, were held by the Department insufficient, and an intervening 
adverse claim was allowed. ‘ These acts,” it is said in that case, * did 
not constitute a settlement by Howden, but indicated an intent only to 
reserve the land for his future settlement. But a reservation of this 
character is unknown to the pre-emption law. . . . . Preemption 
is based on acts of settlement. These consist of some substantial and 
visible improvement of the land, having the character of permanency, 
with intent to appropriate it under the law.” 

Ifthe acts of Davidson could be called to any extent an “ improve- 
ment” of the land, they were but little, if any, more substantial and 
permanent than those of Howden, and did not constitute actual present 
settlement, but at most indicated an intention to reserve the land for 
future settlement. The law, moreover, accords the pre-emptive right 
to those who “make a settlement in person on public land 

and who inhabit and improve” the same. At the time Davis afer 
his proof, and when Davidson testified as to his alleged acts of settle- 
ment, January 11, 1888, two months had elapsed from the date of his 
alleged settlement, November 11, 1887, and he had not commenced in- 
habiting the Jand or done anything further toward its improvement, or 
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evinced any intention or desire to do so, although he testifies, that he 
had access to the land and was not prevented by intimidation or other- 
wise from so doing. 

I do not concur with your office in rejecting Davis's proof because of 
the “‘adverse right of Davidson,” and, that being the only obejetion ~ 
thereto, you are directed to approve the: same, and on compliance by 
- Davis with the further requirements of the law, his entry will be al- 
lowed and passed to patent. The decision of your office is reversed. 


SALE OF ISOLATED TRACTS-SECTION 2455, R. S. 
T, LU. CHAMBERLIN. 


The discretionary authority vested in the Commissioner of the General Land Office, 
by section 2455 of the Revised Statutes, to order into market isolated tracts of 
unoffered land, is not restricted by the later statute of July 15, 1870, 


Secretary Noble to Commissioner Stockslager, April 19, 1889. 


- J have considered the appeal of T. L. Chamberlin from the decisions 
of your office, dated June 9, 1887, and February 27, 1888, rejecting his 
application to have ordered into market under the provisions of section 
2455 of the U. 8. Revised Statutes, the NE. 4 of the SE. 4 of Sec. 28, T. 
13 N., R. 6 E., M. D. M., Sacramento land district, California. | 

~The record shows that your office on June 9, 1887, rejected said peti- 
tion, which alleges that said land has been used for school and ceme- 
tery purposes, by the citizens, for many years; that itis not suitable | 
for agricultural purposes, and that title to the land is desired so that it 
may be kept for public uses. 

The ground upon. which said petition was refused is, that tue land 
was offered on February 16, 1859, at one dollar and twenty-five cents 
per acre, and having been subsequently withdrawn from private entry 
was raised to two dollars and fifty cents per acre, and, therefore, under 
the provisions of section 2367 of the U.S. Revised Statutes could not 
be ordered into market under said section 2455 of the Revised Statutes. 

Your office, on February 27, 1888, declined to reconsider its said de- 
cision, and the applicant has appealed to this Department. The appeal 
is from both decisions of your office, but the letter of transmittal states, 
that the appeal is from the decision dated February 27, 1885, refusing 
to reconsider the former decision of your office. 

Under the Rules of Practice, strictly speaking, no appeal lies from: 
the decision of your office refusing a reconsideration of its former decis- 
ion, bat the appeal lies from the decision sought to be reviewed, and 
by Rule No. 79, ‘the time between the filing of a motion for rehearing 
or review and the notice of the decision upon such motion, shall be ex- 
cluded in computing the time allowed for appeal.” | 
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Section 2455, under which said application is made, reads— 


It may be lawful for the Commissioner of the General Land Office to order into 
market, after due notice, without the formality and expense of a proclamation of the 
President, all lands of the second class, though heretofore unproclaimed and unof- 
fered, and such other isolated or disconnected tracts or parcels of unoffered lands: 
which, in his judgment, if would be proper to expose to sale in like manner. But 
public notice of at least thirty days shall be given by the land-officers of the district 
in which the lands may be situated, pursuant to the directions of the Commissioner. 

This section is a compilation of section five of the act of Congress, 
approved August 3, 1846 (9 Stat., 51). | 

By section 2367 of the Revised Statutes it is provided, that— 

Whenever lands in California, snbject to private entry, have been or are hereafter 
withdrawn from market for any cause, such lands shall not, thereafter, be held sub- 
ject to private entry, until they have first been opened for at least ninety days to 
homestead and pre-emption settlers, and again offered at public sale. 

Your office construes the latter section as prohibiting the exercise of 
the discretion conferred by said section 2455. <A careful consideration 
of the two sections leads me to a different conclusion. Section 2367 is 
a compilation of section one of the act of July 15, 1870 (16 Stat., 304), 
and it does not in terms repeal said section 2455. Besides, the applicant 
does not ask to be permitted to make private entry of the land in ques- 
tion; that can not be done under said section 2367. But there is 
nothing in that section to prevent, in my judgment, your office from or- 
dering into market, after due notice, this isolated tract, and allowing 
all persons to bid for said lanl at a public sale thereof. ‘Phat would be 
a public sale, not a *‘ private entry” of the land in question. The goy- 
ernment will then receive the benefit contemplated by its uniform 
policy of allowing competition at the public sale of said tract, and every 
one will have a fair and equal opportunity of purchasing, if it is worth 
more than the price fixed by law for its disposal. Eldred v. Sexton 
(19 Wall., 195). 

The object sought by the applicant appears to be a worthy one, and 
his petition should be granted. 

The decision of your office must be and it is hereby reversed, and 
you will please order said tract into market, in accordance with the pro- 
visions of said section 2455, 


PRE-EMPTION-—TRANSMUTATION—ACT OF MARCH 2, 1889. 


JOSEPH BURGEL. 


Under section 2, act of March 2, 1889, a pre-emptor, whose claim was initiated prior 
' tothe passage of said act, is entitled to transmute his claim into a homestead 
entry, notwithstanding the fact that he may have heretofore had the benefit of 

the bomestead law. 


Secretary Noble to Commissioner Stockslager, April 19, 1889. 


I have before me the appeal of J oseph Burgel from your decision of’: 7 
October 13, 1886, cancelling his homestead entry, No. 9690, for the 
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Sw. z Sec. 31, T. 154 N., RB. 60 W., Grand Forks district, Dakota, but 
denying his portion that such sanosllation be without prejudice, and 
that he be permitted to transmute into a homestead his pre-emption 
declaratory statement for the SW. 4 of Sec. 6, T. 153 N., RB. 60 W,, in 
the said district. 
Since the date of said decision Congress has expressly provided— 
That all pre-emption settlers upon the public lands whose claims have been in- Oe 
itiated prior to the passage of this act may change such entries to homestead entries, — = a 
and proceed to perfect their titles to their respective claims under the homestead 
‘law, notwithstanding they may have heretofore had the benefit of such law, but such. 
settlers who perfect title to such claims under the homestead law shall not thereafter : 
be entitled to enter other lands under the pre-emption or homestead laws of the (i tee 
United States. (Proviso to section 2, act of March, 1889). | 
Barge] settled upon the land May 26, 1886; hence, under this enact- 
ment, his petition must be granted,. it appearing that he is a “ pre- 
emption settler upon the public lands, whose claim (was) initiated prior 
to the passage of (said) act,” and his request being that he be allowed 
to change his pre-emption to a homestead entry. This the provision 
quoted expressly permits him to do, “notwithstanding his having 
heretofore had the benefit of the homestead law.” 
- Your said decision is modified accordingly. 





& 


PRACTICE—REVIEW—CERTIORARI—REPAYMENT. 





OscAR T. ROBERTS. 


A motion for the review of a decision denying a writ of certiorari will not be con- 
sidered as such, but as a petition invoking the supervisory authority of the Sec- 
retary. a ae 

Though the applicant for a writ of certiorari may have failed to appeal within the 32 a ue 
time fixed by the rules of practice aud hence not be entitled to the writ on the 
ground of the wrongful denial of his appeal, yet, if it appears that he is justly . 16 Oo. 
entitled to relief, it may be granted under the Secretary’s supervisory authority. ET. 

An entry allowed by the local officers on testimony they deemed sufficient but re- ike 
jected by the General Land Office and Department, is an entry “erroneously 3 ye 
allowed,” and repayment may be accorded if there was no concealment, or false 
testimony in the final proof or evidence of bad faith. | 

In such a case where the entryman is not able to show further compliance with law 
as required, but relinquishes, and applies for repayment under the advice of the 
General Land Office his a will not impair his right under such ap- 
plication. 








Secretary Noble to Commissioner Siacnctaran March 20, 1889. 





This is a motion for review of the decision of the Department of Oc- 
tober 6, 1883, refusing to direct a certification of the record in the. 
above stated case. 

While the motion should not be entertained as a motion for review 
of the decision complained of, yet as it presents a case calling for the 
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exercise of the supervisory power of the Secretary it may be considered 
as a petition filed for that purpose. 

The closing paragraph of rules of practice provides : 

None of the foregoing rules shall be construed to deprive the Secretary of the In- - 

terior of the exercise of the directory and supervisory powers conferred upon him by 
law. 
So that notwithstanding the applicant may not have appealed within 
the time prescribed. by the rules, and consequently may not for that 
reason be entitled to a certiorari on the ground of a wrongful denial 
of his appeal by the Commissioner; yet if the case now presented is 
such as to show that he is justly entitled to relief at the hands of the 
Secretary, there seems to be no good reason why it may not be granted 
in the exercise of said supervisory power. 

The. facts presented by this application are substantially as follows: 

_ Roberts made homestead entry of a tract of land December 10, 1884, 
and commuted the same to cash entry December 18, 1884. Your office 
rejected his final proof upon the ground that it was not sufficient to 
satisfy the requirements of your office and held his entry for cancella- 
tion for want of proof showing a bona fide residence ou said tract. 

Upon appeal the Department modified your decision holding as fol- 
lows: 

There is no concealment by the entryman in his final proof and no evidence of bad 
faith on his part. Under the circumstances disclosed by the record the entryman 
should be allowed to make new proof, showing compliance with the law as to resi- 
dence, cultivation, etc., within a reasonable time. His cash entry will remain sus- 
pended until such proof is furnished. | 

Prior to the promulgation of the decision, Roberts alleges that he went 
to St. Paul where he had an aged mother and a sister residing who de- 
manded his care and protection, and finding it impossible to return to 
Dakota, and comply with the requirements of the decision of the Depart- 
ment, he made application for the return of the purchase money paid by 
him which the Department held had been erroneously allowed, and in 
reply to his application received the following letter from your office: 

In reply to yours of February 15, 1887, to the Honorable Joseph Wheeler, referred 
by him to this office, you are advised that if you find yourself unable to comply with 
what is required by the decision of this office and Department in relation to your cash 
entry, and desire to apply forthe return of the purchase money, you should make ap- 
plication to the register and receiver in accordance with the enclosed form (4-109) 
accompanied by a relinquishment of the tract in question. C.E.No. 717, Bismarck,. 
D.T. NW.4, Sec. 18, T.139N., R.81 W., 

Respectfully, 
(Signed) S. M. STOCKSLAGER, 
Assistant Commissioner. 
In compliance with this letter of advice he filed another application 
with the local officers accompanied by a relinquishment of the tract. 
Your office denied said application upon the ground that the entry-man 
was allowed to make new proof showing compliance with the law as to 

residence, cultivation etc., within a reasonable time, and that Roberts, 


\ 
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instead of availing himself of the opportunity allowed by the decision: 
of the Department, relinquished his entry and asked for the return of 
the purvhase money. | 
_ Roberts alleges that he had made valuable improvements on the tract,. 
and that the reason he could not return and make further residence 
_ was because his mother and sister demanded his care and protection, 
and that in order to fulfill this duty he would be ey to iose the: 
tract and his improvements. 

The law does not require the entryman to remain on the tract after: 
he has made final proof and received certificate of payment. His entry 
is then complete. If, however, the entry is allowed by the local officers. 
upon testimony which they deemed sufficient, but which was rejected by 
the Commissioner and the Secretary, on appeal, such entry was errone- 
ously allowed and the entryman would be entitled to the return of the 
purchase money, if there was no concealment or false swearing in his 
final proof and uo evidence of bad faith on his part. Minerva A.Widger 
(6 L. D., 694). 

If it is shown by the record that Roberts would be entitled to repay- 
ment by reason of his entry having been erroneously allowed by the 
local officers, the fact that he relinqnished his entry, acting upon the 
advice from your office would not impair or defeat that right. 

In view of the fact that the question presented by this application is 
one solely between the government and the entryman, and does not 
involve or affect in any manner the rights of others, and in view of the 
strong equities presented therein, I direct that the record in said case. 
be certified to the Department that tae right of the aL teer to repay- 
ment may be passed upon. 


— P 
OKLAHOMA LANDS—TOWNSITE ENTRY —CORPORATION. 
OKLAHOMA CAPITAL CiIry TOWNSITE Co. 


The provisions of the act of March 2, 1889, with respect to the entry of lands for town- 
site purposes, under sections 2387, and 2388 of the Revised Statutes, do not extend 
to a corporation seeking to locate and enter prospective townsites. 


Secretary Noble to Commissioner Stockslager, April 19, 1889. 


I am in receipt of your communication of the 15th instant relative to 
the application of the Oklahoma Capital City Townsite and Improve- — 
ment Company, asking permission to locate and enter certain lands in 
Guthrie and Kingfisher land districts, for townsites in the Indian Ter- 
ritory, seventeen in number, said application having been referred by 
the Department to your office on the 11th instant. 

I concur in the views expressed by you in your said communication 
that there is no authority in the Department to grant the application 
of the Oklahoma Capital City Townsite and Improvement Company to - 
enter lands, as now presented; and I am also of the opinion that the 
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provisions of the act of March 2, 1889, providing for entries of lands for 
townsites, under section 2387 and 2388 of the Revised Statutes, do not 
apply to corporations of this character. Although the President might 
have the power to reserve lands for townsite purposes under section 
2380 of the Revised Statutes, such reservation could not be made for 


the benefit of a corporation of this character, but would be disposed of _ 


in the manner now provided by law. 
COMMISSIONER’S OPINION. 


A letter was addressed to the Hon. Secretary by Le Grande Byington, - 
esq., as Secretary of the Oklahoma Capital City Townsite and Improve- 
ment Company, under date of the 8th instant., at Topeka, Kansas, by 
direction of the President of that company, enclosing the application 
thereof for permission to locate and enter certain lands in the Guthrie 
and Kingfisher districts, for townsites in the Indian Territory, seven- 
teen in number. 

* * % % * x € 

I find that said company proposes to enter the tracts described in its 
application, as trustee for the prospective inhabitants, under the pro- 
visions for townsite entries in the act of March 2, 1889, which provides 
that the Secretary may permit entries for townsites, but under sections 
2387 and 2388, U.S. R.S.. This application does not accord with the 
requirements of said sections in the following respects, viz: 

1. It is not alleged that the tracts in question are now settled upon 
and occupied as townsites. | 

2. The entry is not proposed to be made by the “ corporate authori- 
ties” of the town or “‘the judge of the county court forthe county in 
which” said towns are situated. 

3. The application is not made to the proper district land office. 

4. The application is not accompanied with the proof required by 
the official regulations under said sections as contained in subdivision 
Ill, pages 4 and 5, of circular of July 9, 1886 (5 L. D., 265). 

5, The application is contrary to rule laid down on page 3 of circu- 
lar of April 1, 1889, to the effect that no rights under the townsite laws 
ean be acquired in Oklahoma prior to 12 o’clock noon of April 22, 
1889. 

In connection with this application there is presented as an alterna- 
tive proposition, a reauest that this communication be treated and held 
as an application to the President of the United States to reserve said 
lands for townsite’ purposes uncer sections 2380, 2381, 2382, etc., as 
prospective centers of population, that the said company may “ ad- 
minister said lands in accord with the laws of Congress and the regu- 
lations of the Land Department in respect thereto.” 

Iam of the opinion that the provisions of the act of March 2, 1889, 
an reference to the Oklahoma lands, that townsite entries may be per- 
mitted under sections 2387 and 2388, U.S. R.8., should be construed 
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as exclusive of any authority to dispose of town lots in any other man- 
ner. However this may be the methods of laying out towns and dis- 
posing of the lots therein, provided in sections 2380 and 2381, and in 
sections 2382, 2383, 2384, 2385 and 2386, contemplate.that the adminis- 
tration thereof shall be in the hands of the Department, and there is 
no authority of law by which the administration could be transferred - 
in any event to a private corporation. 

I think, therefore, that this application should be returned to the 
“party by whom transmitted with the information that it cannot be en- 
¢ertained for the reasons above expressed. 


RAILROAD GRANT—REVOCATION OF INDEMNITY WITHDRAWAL. 
MEMPHIS AND LITTLE Rock R. R. Co. 


The indemnity withdrawals heretofore made for the benefit of this road are revoked, 
as no sufficient reason appears for their further continuance. . 


Secretary Noble to Commissioner Stockslager, April 23, 1889. 


- It appears from the records of this Department that the orders with- 
drawing lands from settlement, under the public land laws, within the 
indeninity limits of the grant by act of Congress to the State of Arkan- 
sas (February 9, 1853, 10 Stat., 155), which lands lie along the line of 
railroad between the city of Little Rock and the Mississippi river, in | 
said State, opposite to the city of Memphis, Tennessee, are yet in ex- 
istence, and no sufficient reason appears why they should longer con- 
tinue. 
The benefit of said grant, as to the eorion of the road described, was. 
conferred upon the Siemphis and Little Rock Railroad Gampany: of 
which the Little Rock and Memphis Railroad Company is the successor. 
A. rule was laid, October 22, 1888, upon the last named company, to- 
Show cause to the Secretary of the Interior, on or before January 12, 
1889, why said withdrawal should not be revoked. Rudolph Fink, 
‘president and general manager of the last named company, acknowl- 
edged service of said rule October 27, 1888, but has made no showing 
thereunder. 
_ Sinee the laying of said rule, and on the 16th instant, “list 5,” com- 
prising 311.64 acres of land within the primary limits, wad “list 6,” com- 
prising 1,028.58 acres of land within the indemnity limits of said road 
have been approved by me and patents directed to be issued to the 
State of Arkansas for the benefit of said road. These lists, transmitted 
by your office, embrace all the land which at present said company ap- 
pears to be entitled to. 

Now, therefore, in view of the foregoing, I direct that all the janes 
under withdrawals heretofore made and held for indemnity purposes, 
under said grant, be restored to the public domain and opened to set- 
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tlement, under the provisions of the general land laws, in accordance 
- with the order given in the case of the Atlantic and Pacitic Railroad. 
Company (6 L. D., 91). 


[Nore—An order, similar to the above, was on the same day, entered! 
in the case of the indemnity withdrawals heretofore made under the: 
grant to the Madison and Portage R. R. Co.] 


ADDITIONAL HOMESTEAD ENTRY—ACTS OF 1879 AND 1889. 
JOHN GOODMAN. 


The right to make an additional entry nnder the act of March 3, 1879,is limited to 
original entries on even sections, made prior to the passage of said act, and where 
the entry was restricted by existing laws to eighty acres. 

The act of March 2, 1889, authorizes an additional entry of contiguous Jand, where 
the original was for a less amount than one hundred and sixty acres, and the 
entryman still owns and occupies the land covered thereby. 


Secretary Noble to Commissioner Stockslager, April 23, 1889. 


T have before me the appeal of John Goodman from your decision of | 
June 10, 1886, holding for cancellation his (Goodinan’s) final homestead. 
certificate No. 6162, issued May 1, 1884, “so far as it relates to the 8. 4, 
NW.i” of section 35, T. 116 N., R. 31 W., 5th P. M., Benson district,, 
Minnesota. 

Such 8. 4, NW. 4 of the section was included in such final certificate 
by virtue of its having been taken by Goodman, on July 1, 1879, as an 
additional homestead entry under the act of March 3, 1879, his original 
entry which covered the N. 4 of said NW. 4 of section 35, having been 
made April 7, 1879. As you correctly hold, however, it was error to- 
permit him to make such additional homestead entry of the land in 
question, the original entry not having been made prior to the passage: 
of the act, the section not being an even one, and the entryman not hav- 
ing been restricted, in making his original entry, to eighty acres only. 
This being so, your decision that, as an additional entry under the act. 
of March 3, 1879, the entry in question was wholly unauthorized, was. 
correct, and must be affirmed. 

Since the making of said decision, however, Congress, by the act of 
March 2, 1889, has provided 

That any homestead settler who (had, prior to the passage of said last-mentioned: 
act) entered Jess than one-quarter section of land, may enter other and additional. 
land lying contiguous to the original entry, which shall not, with the land first en- 
tered and occupied, exceed in the aggregate one hundred and sixty acres, without 
proof of residence upon and cultivation of the additional entry and if final proof of 
settlement and cultivation has been made for the original entry when the additionak 
entry is made, then the patent shall issue without further proof, Provided, That this 
section shall not apply to or for the benefit of any person who at the date of making 


application for entry herennder, does not own and oceupy the lands covered by his. 
original entry (Sec. 5, act of March 2, 1889, 8 L. D., 317). 
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It would seem from the record before me, that the case at bar is one 
to which this enactment would literally apply, so that, if Goodman 
should “ make application for entry” thereunder, and at the date of such 
application he should still ““own and occupy the lands covered by his 
original entry,” he would be entitled to patent covering the additional 
entry in question. 

In view of this conclusion, it 1s deemed unnecessary to pass upon 
4Joodman’s application to purchase the additional tract under the act of 
June 15, 1880 (21 Stats., 237). 

The decision appealed from is modified so that the final certificate 
shall stand suspended to allow Goodman to apply under the above cited 
provisions of the act of March 2, 1889. 7 


SECOND HOMESTEAD ENTRY—DILIGENCE. 
EDWIN EDWARDS. 


Second entry is permissible, on the relinquishment of the first, where it appears that 
a mistake was made, and through no fault of the entryman the entry as mene 
did not cover the land intended to be entered. 


First Assistant Secretary Chandler to Commissioner Stockslager, April 
23, 1889. 


Edwin Edwards appeals from your office decision of February 7, 1888, 
rejecting his application to make homestead entry of the SW. 4 of the 
NW. é of Sec. 9, T. 6 8., R. 22 W., Kirwin land district, Kankag. in lieu 
of the. S. 4 of the SE. 4 of Sec. 34, T.58., BR. 23 W. 

Said Edwards in his corroborated affidavit, accompanying his appli- 
eation, says: 

That he procured the services of one J.C. Wright, a locater, in Norton county, Kan- 
sas, to show him a vacant tract of land, and that for said service he paid said Wright 
the sum of twenty dollars; that when said Wright showed the said W.4 of the NE.4 
of said Sec. 34 he took pains to keep this affiant from seeing the improvements on said 
tract; . . . . . thatsaid affiant was a stranger inthis part of the country, and was 
compelled to employ some one to show him vacant land; that the tract embraced in 
his homestead is rough land, and entirely diferent from the land he thought he was 
eutering ... . . thatthe land he thought he was entering—to wit, the W. dof the 
NE. + of Sec. 34, T.5, R. 23—is embraced in the entry of one Burch, who is an adverse 
elninant to said land, by virtue of declaratory statement No. 22,005, dated May 28, © 
1886, and homestead entry No. 22074, dated June 26, 186; that said Burch has a sod 
house on said land, and said house was on said land before this affiant discovered that 
a mistake was made in his homestead entry. 


Your office decision holds that “it does not seem that Edwards ex- 
ercised proper care and diligence in ascertaining the true condition of 
the land he sought to enter. By due diligence he would have ascer- 
tained the facts as readily before the entry as after.” 

A stranger who, aware of his ownignorance, procures at a heavy ex- 
pense the services of a person who has been recommended to him as a 
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professional and competent iand locater, and accompanies him to make 
a personal examination of the land, would seem to be using due diligence 
in ascertaining the facts. It is easily conceivable how such a stranger, 
traversing for the first time an unfenced and almost unpopulated prai- 
rie, wight be misled into the supposition that certain improvements, if 
Seen by him, were just beyond, instead of just within, the limits of a 
tract which he sought to enter. Noharm or loss can result from grant- 
ing the application; no lossto the government, for the tract sought to. 
be relinquished is already in occupation of another; and none to any 
one else, for there is no adverse claimant to the tract applied for. 

While it is true that an entry can not be amended to a tract other than 
that which the party intended to enter, yet on the authority of the de- 
partmental decision in the case of A.J. Slootskey (6 L. D., 505), a party 
may be allowed to make a second entry,.of a different tract of land, upom 
the relinquishment of his first entry, if it is shown that the first entry 
was made by mistake, and that the party exercised proper care and dil- 
igence in attempting to ascertain the true location and condition of the 
land he sought toenter. It appearing from the record in this case that 
applicant made entry of a different tract from that which he supposed 
he was entering, and having furnished a satisfactory explanation and 
excuse for said mistake, I see no reason why his application to make 
another entry should not be granted, upon his filing a relinquishment. 
of his former entry. 

Your office decision is pie and Edwards’ application will be 
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Grounp Hoc LoDE v. PAROLE & MOoRNING STAR. 


If the last day of publication comes on Sunday and the adverse claim is filed on the 
succeeding Monday it isin time to cause a stay of Precedings for the institution 
of suit in accordance with the statute. 


Secretary Noble to Commissioner Stockslager, April 25, 1889. 


I have considered the appeal of A. D. Cady from the decision of your 
office, dated April 17, 1888, affirming the action of the local officers, 
dated November 28, 1887, rejecting his adverse claim presented against. 
the allowance of the application for patent for the Parole and Morning 

‘Star lode claims, because the same was “ not filed within Sealy days. 
from date of first publication.” 

Your office finds, that posting was made on the claim and in the local 
office on September 28, 1857, and the notice of application for patent. 
published in a weekly paper, commencing September 28, and continued 
until November 30, 1887; that John Arrighi, on November 25, 1887, 
filed an adverse claim against said application, claiming the General 
Tom Thumb lode, and thereafter filed an affidavit, stating that he did 
not intend to commence suit in support of lis said adverse claim, and. 
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withdrew all objections to Brady’s application ; that said Cady, at 9:30- 
P. M., on November 28, 1887, through his agent, offered to file an adverse 
claim, alleging conflict with the Ground Hog lode, owned by him. 


It appears that Sunday was the sixtieth day after the first day of- 


publication, and your office held, upon the authority of Miner v. Mar- 
riott e¢ al. (2 L. D., 709), and the Great Western Lode Claim (5 L. D.., 
510), that, “the legal period of publication during which an adverse 
claim should have been filed, expired November 27, 1887,” and that, if 
Cady delayed until the last day and that day was Sunday, he could not 
look to your office for relief, as there was no law allowing your office to. 
extend the time prescribed by law for filing adverse claims. 

The record also, shows that said Cady, on December 27, 1887, com- 
menced suit in support of his adverse claim. . 

It must be conceded that, if said protest and adverse claim had been 
presented on November 27, 1887, it would have beenin time. But that 
day was Sunday, and the adverse claim was {presented the following 
day. 

By section 1630 of the General Statutes of Colorado (1883, p. 538), it it 
is provided (inter alia), that certain days therein specified shall— 


be treated and considered as is the first day of the week, commonly called Sunday =: 
Provided, That in case any of the said holidays shall fall upon a Sunday, then the- 


Monday following shall be considered as the said holiday, and all notes, bills, drafts,. 


checks, or other evidence of indebteduess, falling due or maturing on either of said 

days, shall be deemed as due or having matured on the day previous to the first of 
said days; and in case the return or adjourned day in any suit, matter or hearing be- 
fore any courts, shall come on any day before mentioned, such suit, matter or pro- 
ceeding, commenced or adjourned as aforesaid, shall not by reason of coming on any 

such day, abate, but the same shall stand continued on the next succeeding day, at 

the same time and place, unless the next dy shall be the first day of the week, when 

in such case, the same shall stand continued to the day next succeediug at the same 

time and place. 


Jn the case of Salter v. Burt (20 Wendell, 205), the Supreme Court of" 
New York decided, that, ‘when the day of performance of contracts,. 


other than instruments upon which days of grace are allowed, falls on 


Sunday, that day is not counted and compliance with the stipulations. | 
of the contract on the next day is deemed in law a performance.” See- 


also case of George Leinen (8 L. D., 233). 


In view therefore of the fact that suit has been commenced in sup-- 


port of said adverse claim, and also that the protest and adverse claim. 
were offered on Monday following the Sunday which was the sixtieth 
day after the first day of publication, I am of the opinion that the pro- 
test and adverse claims were offered in time, and should have been ac-- 
cepted by the local land officers. 

The papers should be returned to the local officers, with instructions. 


to accept and file said adverse claim, as of the date when offered, and 


to suspend the proceedings in their office, until the final determination 
of said suit, as required by section 2326, of the U. S. Revised Sees: 
. The decision of your office is migdified accordingly. 
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DESERT LAND ENTRY—FINAL PROOKE. 
OSCAR CROMWELL. 


‘While the Land Department has no authority to extend the time within which proof 
of reclamation should be made, it will, in the absence of an adverse claim, give 
an equitable consideration to final proof submitted after the expiration of the 

statutory period, if the delay is satisfactorily explained. | 


Hirst Assistant Secretary Chandler to Commissioner Stockslager, April 
25, 1889. 


In the matter of the application of Oscar Cromwell for an extension of 
¢he time within which to reclaim from its alleged desert condition sec- 
tion 26 T. 40 N., R. 1 W., Mount Diablo meridian, California, appealed 
‘from the decision of your office dated May 1, 1888, denying said appli- 
cation, reference is made to said decision for a statement of the facts in 
the case. . 

he act of March 3, 1877 “to provide for the sale of desert lands 
an Gertain States and Territories” (19 Stat. 377), allows a party who 
has fiied his declaration of intention to reclaim a tract of desert land, 
not exceeding one section, three years within which to prove that he 
has reclaimed such tract from its desert condition. The Department 
‘concurs with your office in the opinion that you have no authority, on 
the application of a party intending to reclaim and enter, to extend this 
period. Counsel for the appellant contend that this ruling is not in 
harmony with the spirit of the act. In this heisinerror. The spirit 
.of the act can only be gathered from its terms. It is liberal in its char- 
acter, giving three years within which to comply with its provisions, 
Fixing the time within which the entry shall be made, this Department 
has no power in advance to enlarge upon its conditions by extending 
the time beyond the statutory period for making the entry. To do so 
would be a sort of remedial departmental legislation, which would over- 
ride and ignore the will and intent of Congress as expressed in the act, 
and, carried to its legitimate results, would turn this Department into a 
degislative body to provide for any emergency, disregarding positive 
enactment. Such a theory is not tenable and can not be upheld, and 
while this Department can not legislate, it can in the interests of equita- 
ble principles, as between itself and the entryman, if the entry is not 
completed in statutory time, waive a strict literal compliance with the 
act, and, in the absence of valid adverse claims, parties who labored 
ander difficulties similar to those alleged in this case have been allowed 
to make final proof and entry after the expiration of said statutory 
period. Alexander Toponce (£1. D., 261); Owen W. Downey (6 %0., 23); 
Riley Garrett (7 7b., 79). 

Should appellant hereafter make final proof showing full compliance 
‘with the desert land law—excepting only as to the time within which 
proof of reclamation should have been made—and give a satisfactory 
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excuse anc explanation of the delay in making such proof, and that he 
used ciligence in doing so, his case will then be duly considered by the 
Land Department. 

The decision of your office is affirmed. 


| PRE-EMPTION ENTRY-—EQUITABLE ADJUDICATION. 


MELISSA J. CUNNINGHAM. 


A pre-emption entry may be submitted to the Board of Equitable Adjudication where 
it was allowed on final proof submitted by a married woman, who, prior to mar- 
riage hacl complied with all the requirements of the law and tendered her final 
proof, but on the erroneous rejection thereof, re-offered the same, after marriage, 
in accordauce with said decision of the local officers. 

The filing of a declaratory statement is not made a condition precedent to the exer- 
cise of the pre-emptive right, but is merely a protection against subsequent set- 
-tlers, | 


Hirst Assistant Secretary Chandler to Commisstoner Stockslager, April fo. . 
1889. fae 


January 9, 1888, your office held. for cancellation the pre-emption . 
eash entry number 825, made April 15, 1885, by Melissa J. Cunning- 
ham (born Glover) for lots 1 and 2, and the S. 4 of the NE. 4 of section 
4, 'T. 30, R. 20 W., Valentine, Nebraska, for the reason that the claim- 
ant having been a married woman at date of final proof was not a qual- 
ified pre-emptor. 

At first blush it might appear that you are correct and have followed 
the precedent of the Department and the statute itself, but upon a ma- 
ture deliberation I am constrained to believe that you are in error in 
your conelusion based upon the facts of this case, and that the opinion 
herein expressed is in consonance with the spirit of the act and the 
equitable rulings of this Department. _ 

In considering this case let us bear in mind the necessary qualifica- 

tions and requirements of a pre-emptor. The statute section (2259) 
provides for three classes of persons who may avail themselves of the 
pre-emption laws, viz: 

Ist, The head of a family ; 
2d, Widow; and 7 
3d, Single person over twenty-one years of age. 

- Each claimant must be a citizen of the United States or have filed a 
declaration of intention to become such; shall make settlement in per- 
son on the public lands subject to pre-emption; shail inhabit and im- 
prove the same and shall have or erect a dwelling thereon. | 

When all these conditious are present subject to the rules of the De- 
partment respecting settlement, a pre-emptive right exists. 

Section 2259 is silent as to how long these conditions shall last as to 
these three classes of persons to entitle them to the benefits thereof, 
16184—VoL 8—— 28 | 
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dut section 2263 gives the Secretary of the Interior the power to pre- 
scribe rules and regulations with refereuce thereto. Following the 
rules thus prescribed and the construction placed upon the statute by 
the Department, we find: 

Ist, Six months residence is required as evidence of good faith. 

2d, Improvements sufficient in value to satisfy the Department that 
the eimai intent is to honestly avail himself of the bounty of the 
government. 

3d, That the condition which either of these classes assume at time 
of settlement shall continue until after the claimant perfects his entry, 
hence if Mrs. Cunningham at the time of her entry was an incompetent 
entryman, she was made so not by statute but by a construction and 
rule of the Department, which being in constraint of marriage the law 
abhors, aud courts do not favor, so that if the construction placed upon 
the statute is correct, it ought not to be extended beyond the period 
when the entryman is, as a matter of law, entitled to avail himself of 
the benefits of the act. It is conceded that she was a competent entry- 
man of the third class above mentioned down to the time of her mar- 
riage, and what do we find the undisputed facts with reference to her 
qualifications ? 

At the time her declaratory statement was filed for her by her brother- 
in-law, March 1884, she was a single person ; (a) over 21 years of age; 
(b) a citizeu of the United States; (c) she made settlement in person 
April 23, 1884; (d) upon lots 1 and 2 and the S. 4 of the NH. 4 of sec- 
tion 4, T. 30, R. 25, a tract of public land subject to pre-emption ; (é) 
that she inhabited and improved the same; (f/f) and had erected a 
dwelling house thereon; (g) and lived on that land until March 3, 1885, 
for a longer period than the six months required by the Department as 
evidence of good faith. 

Here we fiud all the qualifications of a pre-emptor. Having all the 
qualifications as such, she went to the local land office at Valentine, Ne- 
braska, to complete her entry. While her final proof was being taken 
she was asked if she had sigued a certain paper (declaratory statement) 
which was shown her. Inreply thereto, she said: “I did not sign it; it 
is my brother-in-law’s handwriting.” Thereupon the local officers in- 
formed her that she must make a new application and live upon the 
land six months before making final proof. In this the local office was 
in error. ‘“ The filing of a declaratory statement is not made a con- 
dition precedent to the exercise of the pre-emptive right, but is merely 
a protection against subsequent settlers.” Ellen Barker (4 L. D., 514). 

At this time she had literally fulfilled every requirement of the stat- 
ute and should have been permitted to complete her entry. She had 
a legal right to demand it. To have refused wonid have been error. 
Now at that time, having the legal right to perfect her entry, and being 
prevented from so doing by misleading and erroneous advice given her 
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by the officers of the government in whom she confided, shall she, in 

equity as between herself and the government, be prejudiced by her sub- 

sequent action ? 

These acts which, it is claimed, disqualify her, are predicated upon 
this state of facts. 

When told she must make new application she says: 

**T told them I was to be married next week; then they held a consultation after | 
which they told me there was no law in the United States to hinder my marriage ; 
that if I made new application and re-advertised I could be married, return after my 
marriage and give final proof.” 

She paid the fee required for taking the rejected testimony (which 
would imply that she had already made her final proof), paid the fee 
again required for pre-emption filing and paid for advertising the sec- 
‘ond time. 

April 15, 1885, she returned to the local office, made proof which was 
accepted and final certificate issued which you hold for cancellation for 
the reasons heretofore suggested, notwithstanding she asks that her 
case may be submitted to the Board of Equitable Adjudication for its 
consideration. 

It strikes me, from the facts in this case, that the statute has not been | 
violated to ihe extent that Mrs. Cunningham shall not merit recogni- ° 
tion at the hands of the Department. The claimant remained in the 
condition required thereby for that period of time which entitled her to 
enter this tract and undoubtedly would have continued in that state for 
the time erroneously required by the local officers had they not misled 
her. | 

The plainest principles of natural justice ought to obtain in a case of 
this character. It is a familiar principle of equity jurisprudence that 
equity considers as done that which should have been done. Applying 
that principle to this case, Mrs. Cunningham’s entry should have been 
perfected and allowed March 3, 1885. 

Suppose Mrs. Cunningham had perfected her entry at that time and 
had married the next day and when her entry came up for considera- 
tion it had been rejected for some irregularity in perfecting it, such as 
defective notice or proof, etc., and the entry held for cancellation unless 
new notice should be given or new proof furnished, would she notwith- 
standing her marriage be permitted to perfect her entry? Most cer- 
tainly. In such case her rights are to be determined by her status at 
the date ofentry. Her marriage neither detracts from nor adds to her | 
qualifications at that date. 

In equity what is the difference between the two cases? Iam not 
unmindful of the provisions of the statute nor the rules and decisions of 
the Department construing the same, wherein it is held, by a long line 
of decisions, that a single woman seeking to avail herself of the benefit 
of the pre-emption law must remain in that condition from the incep- 




















436 DECISIONS RELATING TO THE PUBLIC LANDS, 


tion to the completion of her entry. That her marriage in the mean- 
time waives her preemption right. Porgeot (7 I. D., 280), and cases 
cited. 

IT am not prepared to question the correctness of those decisions and 
this opinion is not to be construed as a license to single women who 
desire to avail themselves of the benefit of the pre-emption law to marry 
between the time of the inception of the entry and the time when it 
should be perfected. But these rules and decisions are not applicable 
to this case for the reason that here Mrs. Cunningham did not marry 
until after she had perfected her right to enter nor until after she should 
have been permitted in law to have done so. Before her marriage she 
gave notice of her intention to make final proof and after due publica- 
tion thereof appeared at the local office with her witnesses for that 
purpose; desired to perfect her entry, pay for the land, and receive 
certificate therefor. 

The affidavit of Geo. L. Fisher, offered in support of the claim of Mrs. 
Canningham shows that he was clerk in the local office at the time. 

As he very well remembers, her final proof was rejected solely on account of some 
defect in the original declaratory statement, and that she was advised by both the 
register and receiver, that she could remedy the defect by making out a new decla- 
ratory statement, and re-advertising once and making another final proof and that 
the fact of ler marriage would not invalidate her final proof, for the reason that she 
had offered to make proof and virtually did make proof before she married. 

Equity should treat all this as having been done when she was pre- 
vented from so doing by the advice of the local office, where no adverse 
claim intervenes and the government alone is making the inquiry for 
the purpose of determining the bona fides of the claimant. 

Here are strong equities and J am inclined tothink that herland should 
be passed to patent upon the proof she virtuaily made at that time. IL 
am quite sure the case ought to go to the Board for its consideration. 

In the case of Lydia Steele (1 L. D., 460), the Department held, that 
the pre-emption entry of a married woman, when all necessary acts, 
including publication of intention to make proof, had been performed 
prior to marriage, should be submitted to the Board of Equitable Adju- 
dication. Without discussing the correctness of the rule in that case, 
it is sufficient to say that the case now under consideration presents 
stronger grounds for refusing the cancellation of this entry, and consid- 
ering that the entry in this case should have been allowed when the 
claimant first offered to make proof, I direct that it Be submitted to the 
Board of Equitable Adjudication. 7 
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MINING CLAIM—ADVERSE PROCEEDINGS. 
NORTHWESTERN LODE AND MILL SITE CoMPANY. 


- When it appears from protest, filed during the period of publication, thatan adverse 
' proceeding is pending in the courts, the local office should suspend action pend- 
ing the final disposition of such proceeding, although it may have been insti- 
tuted prior to the application for patent. . 
~. The pendency of an adverse proceeding, instituted to determine the right of posses- 
sion, at the time when application for patent is made, renders it unnecessary for 
the adverse claimant to commence another action after fling protest. 
On final determination of judicial proceedings patent may issue to the applicant for - 
such portion of the claim as he shall appear from the decision of the court to 
rightly possess, if a vein or lode has been discovered therein. | 


First Assistant Secretary Chandler to Commissioner Stockslager, April 
25, 1889. 


I have considered the case of Northwestern Lode and Mill Site Com- 
pany on appeal of Wm. M. Beardsly, owner of said claim from your 
office decision of July 3, 1888, holding for cancellation part of the entry 
of said Beardsly for the lode claim above named in Central City land 
district, Colorado. 

It appears from the record that Beardsly filed apulteatia for patent 

| September 30, 1885, and after said application was made and during 
oe the sixty days BAbLcation of notice Geo. M. Reardon as attorney in 
‘ fact for Frank S. Reardon and Alexander Campbell filed a protest 
against the issuance of patent and asking that all proceedings be sus- 
pended on account of the pendency in the supreme court of Colorado | 
of a suit involving the possessory right of a portion of the said North- s 
western Lode, of which the said Frank 8. Reardon and Alexander v ca 
Campbell claimed to be the owners, the said portion being known as ay 
the Stanislaus Lode. : 
With the protest is the affidavit of the said George W. Reardon, alleg- 
ing substantially that the Stanislaus Lode was located by Alexander 
and John Campbell August 25, 1881, and they held undisputed posses- ea 
sion for nearly twoyears. That on March 21, 1883, John Campbellsold =~ - 
his half interest in said lode to Geo. W. and C. W. Reardon, and thata © | a 
few days thereafter Wm. Beardsly and others took possession of said vide 
Stanislaus Lode and called it the Northwestern, and their alleged lo- a 
cation covers all of said Stanislaus Lode as located by said Campbells, 
except one huudred and fifty feet of the northeast end thereof, the lines 
being identical for 1350 feet in length thereof. That the right of pos- — 
session of said claim was then in litigation before a State court of éom- 
petent jurisdiction. 
It further appears that some months prior to the application of Beardsly 
_ for patent, an action to determine the right of possession for so much 
of said Northwestern Lode claim as was in conflict with the Stanislaus, 
had been commenced in the county court of the proper county, and 
judgment being in favor of the owners of the Stanislaus Lode, appeal 
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was taken to the district court, upon the trial of which judginent was. 
again rendered for the owners of the Stanislaus Lode. On April 9, 
1885, the owners of the Northwestern Lode appealed the ease tothe su- 
preme court of Colorado and that appeal was still pending when appli- 
cation was made for patent, notice published, and the protest of the 
Stanislaus claimants filed with the local officers. 

It further appears that on May 14, 18+6, said appeal was dismissed 
by the supreme court of Colorado been use of the failure of the appel- 
lants to prosecute the same, and the cause was remanded to the dis- 
trict court of ‘* Boulder county” for such further proceedings according 
to law as shall be necessary to the final execution of the judgment of the 
said district court. 

On this record you held that the entryman is not entitled to patent 
for so much of said entry as the court had decided entryman not to be 
entitled to the possession of. 

In this decision I concur. 

While the proceedings in court were not initiated under section 2326 
of the Revised Statutes, there was pending at the time application was 
made to enter the Northwestern Lode, an action before the same tribu- 
nal and for the same purpose as the action contemplated in said sec- 
tion, therefore it was not necessary for the adverse claimant to com- 
mence another action within thirty days after filing his affidavit and the | 
local officers should have suspended the proceedings in accordance with 
the spirit of said section pending the decision of the court. 

The method pointed out in the said section is not necessary to give 
the State court jurisdiction, and if the original locaters preferred to com- 
menece action at once without waiting until the other party made appli- 
cation for a patent they had aright to do so. When a eourt had ac- 
quired jurisdiction of the subject matter in controversy, all proceedings 
before the local office should be stayed until the eourt has determined 
the matter. Owens, et al, v. Stephens, et al (2 L. D., 699); Miner v. Mari- 
ott, e¢ al (2 L. D., 709). 

Said section 2326, recognizes that patent shall issue only to the party 
entitled to possession of the claim and for only such portion of the 
claim as “ the applivant sball appear from the deeision of the eourt, to 
rightly possess.” 

In the absence of a clear showing of a possessory right an applica- | 
tion for patent must be denied. Montana Mining Company (6 L. D., 
261), 

A patent may issue for such portion of the claim as the party apply- 
ing for patent may rightfully possess. Gustavus Hagland (1 G. D., 
593). 

Under the evidence the Northwestern Company should have patent 
for one hnudred and fifty teet of the north-east end of the lode claim ; 
upon a showing as required in said letter, that “a vein or lode has been 
discovered within that portion of the claim.” 

_ Your said decision is accordingly affirmed. 
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MINING CLAIM—PROTESTANT-APPEAL. 
DOTSON ET AL. v. ARNOLD. 


A protestant who sets up no elaim, either present or prospective, that is recognized 
~ ander the law, is not entitled to the right of appeal. 


| Secretary Noble to Commissioner Stockstager, April 28, 1889. 


Oliver Dotson ef al., filed a protest against the issuance of patent to 
James Arnold on mining entry No. 115, made July 27, 1882, for Placer 
Mining Claim No. 17, above discovery on Whitewood creek, in White- 
wood mining district, Lawrence county, Dakota, alleging that the land 
covered by this claim was non-mineral in character; that the entry was 
made for the purposeof obtaining possession of theimprovements thereon 
and that the claimant had not expended or caused to be expended the 
required amount in labor or improvements, 

Your office held that the points raised by the first and second allega- 
tions had been decided by the decision of this department, of Decem- 
ber 19, 1881, in the matter of the Townsite of Deadwood, (8 C. L. O., 
153) and ordered a hearing to determine the truth of the third allega- 

. tion. i | a é 

he hearing was duly had before the local officers, who decided in -* 

favor of the mineral claimant. This decision was affirmed by your 
office October 19, 1887, and the protestants filed an appeal from the 
decision, . | 

The attorney for the claimant filed a motion to dismiss said appeal — 
upon the ground that these parties being protestants had no such in- 
terest as entitled them to the right of appeal. Your office transmitted 
all the papers in the case by letter of December 22, 1887. 

The protestants here do not make any claim to the land under the 
‘mineral laws but state that all the land embraced by said mineral claim 

‘‘is embraced in streets, blocks, lots and alleys of the said city of Dead- 
wood as surveyed and platted and occupied and ased continuously since 
the month of August or September, 1876” each of the protestants hav- 
ing claimed, occupied and improved some part of said land as thus laid 
out into city lots at the time of the location of said mineral claim, and 
that the persons owning the improvements upon these various lots have 
paid large prices for the said premises in addition to the amounts ex- 
pended for the improvements upon the same and “that this property 
has been continuously treated, used and occupied and sold and trans- — 
ferred by various occupants as town lots and town property from the 
year 1876, until the present time.” 

The question presented by the motion to dismiss the appeal is—Have 
these protestants in view of the fact that the decision above cited hel 
that the land involved was mineral land and that title thereto coul 
not be acquired under the townsite laws-such an interest as would en- 
title them to appeal from the decision of your office? I think this ques- 
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tion must be answered in the negative. They have no claim to this 
land recognized by the laws nor is it shown that they have any pros- 
pective claim thereto, such as would under the rule laid down in the 
case of Bright et al., 0. The Elkhorn Mining Company (8 L. D., 122) de- 
cided January 23, 1889, where the rights of protestants in this class of 
cases are quite fully discussed, give them the right of appeal. 


Said motion is allowed and the appeal is dismissed. 
* * * € - * * 


PRACTICE—CONFLICTING MINERAL AND AGRICULTURAL CLAIMS. 


CRESWELL MINING Co. v. JOHNSON, 


Concurring decisions of the local officers and General Land Office on questions of fact 
will net be disturbed by the Department unless clearly against the weight of 
evidence, 

In a coutest between a mineral and agricultural claimant for land returned as agri- 
cultural it rests with the former to show as a present fact that the character of 
the land is such as to warrant the conclusion that miueral can be obtained there- 
from, in such quantity and value as to make the land more valuable for mining 
than agriculture. | 

In such a case where a portion of the laud is shown to be mineral in character, and — 
a segregation survey is ordered, it will be at the expense of the mineral claim- 
ant. : ; 


Secretary Vilas to Commissioner Stockslager, January 3, 1889. 


This isamotion forreviewof departmental decision of October 3, 1887, 

filed by John Johnson, the homestead claimant, upon alleged grounds 

of error in said decision both of law and fact, which are set forth spe- 
‘cifically in said motion. 

The questions in issue, are (1), the character of the lai in the N.4 
SE. 4, and N.4 SW. 4, Sec. 28,7.48., R. 71 W., Central City, Colorado 
(that is: whether mineral or non-mineral), for which tinal certificate on 
homestead entry has issued; and (2), whether said land was known to 
be mineral by the homestead claimant when final certificate was is- 
sued. | 

Johnson made settlement upon said tract November 3, 1880, and- 
filed declaratory statement on the same day, and on August 2, 1883, 
transmuted said filing to a homestead entry upon which final proof was 
made November 7, 1885, and final certificate issued. 

On Marcel: 18, 1886, a protest was filed by the Creswell Mining Com- 
pany against ae allowanee of said entry, alleging the existence of 
valuable miueral bearing veins or lodes on said land, and that said 
company had located several claims thereon. 

Upon the filing of said protest.a hearing was ordered to determine 
the character of the land, and upon the evidence submitted at said hear- 

ing the register and receiver held, that said lands were mineral in char- 
acter. 
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Your office by letter of April 5, 1887, considering that the sole ques- 
tion involved in this case is, ““ Whatis the character of the land?” 
held that said land was returned by the U.S. surveyor general in 1867 
as agricultural land; thatthe Lucky, Gold King No. 2 and Great West 

lode claims are located on the eastern portion of the land covered by 
said entry; that a shaft, ten feet deep, has been sunk on each, the 
Lucky and Great West, aud one seventy-five feet deep onthe Gold King 
No. 2; that the witnesses for protestant testified, that 4600 lbs. of ore 
from one of said shafts had been shipped to Denver, Colorado, and soid 
_ for a silver brick worth about $50; that several assays of samples of 
ore from said shafts were made, which ran from $3 to $28 per ton. 

Upon such findings of fact, your office moditied the decision of the 
loval officers, and directed a segregation survey of said land. 

The decision of your office as to the character of the land was affirmed 
by the Department, evidently for the reason that.concurring decisions of 

the local officers and the General Land Office upon questions of fact will 
not be distarbed by the Departinent, unless such fiudiug or decision is 
strongly and decidedly agaiust the weight of the evidence: 

The Department also held, that it was unnecessary to consider the 
question as to whether the discovery of minerat subsequent to the issu- — 
ance of final certificate can defeat the entry, for the reason that it. is 
quite clear that the existence of mineral on the land was known to claim- 

_ ant prior to the issuance of final certificate, as shown by the final proof. | 

It is contended by applicant that the tinding of fact as stated in the 
decision of your office, and affirmed by the Department, is not warranted 
by the testimony submitted in the case. 

_  # ¥ * ¥ * 3 * 

The question to be determined from this testimony is not whether 
the land is mineral in character, but whether the mineral charaéter 1s 
such as to make the land more valuable for mining than for wevicnlt- 
aural purposes, or whether the mineral character is shown to be such 
as to warrant the conclusion that the minerals might be obtained with 
the aid of known means and appliances in sufficient quantities and of 
such values as to make it more profitable for mining than for agricult- | 
ure. : 


assays of the ores taken from said mines have shown sufficient value” 
to indicate that said and would be valnable for mining, provided ore of |: 
that value can be obtained in sufficient quantities, and extracted and |. 
worked at a sufficiently low figures. But, as already indicated, evi- - 
dlence on these points is wholly wanting. 

It is contended by the protestant that mining operations on said jlands: 
can be made more profitable than agriculture by farther development, 
cand the a plication of proper machinery. The opinion of witnesses to 
this effect seems to be based solely npon the assay of ores taken from 
said mives, and not upon practical results shown by working them. 














Jt can not be questioned that the land contains minerals and that the 
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On the other hand, it is contended by claimant that the land is valu- 
able for agriculture, as shown by the aforesaid results of agricultural 
operations, and that said land does not contain minerals of sufficient 
value and in such qnautities as to make it profitable for mining opera- 
tions. Said opiniou being based on the above stated fact that prospect- 
ing on said land for a number of years past has proved unproductive,. 
and that no mines have been found in that vicinity that have paid for 
working, although the presence of mineral has been well known. 

In the decision of your office of April 5, 1887, it is stated : 

This land was returned by the surveyor general in 1867 as follows: Land hilly, soil. 
second rate. Timber scattering pine. The deputy surveyor in his report adds the 
following note: ‘* Considerable interest has been taken at different times by parties. 
in search of mineral, traces of which can be found in several places in the township, 
but that a thorough examination of the best localities has convinced both practical and 
scientific men, who had examined them, that uo copper or other metal, except in very 
minute quantities, can be found or exists in the township,” thus prima facie establish- 


ing the character of said tracts as agricultural land, thereby throwing the burden of 
proof upon the mineral affiant. 


In the case of Cleghorn v. Bird (4 L. D., 473) the Department said: 

It has been repeatedly held by the Department that it must appear, not that neigh- 
boring or adjoining lands are miveral in character, or that that in dispnte may here- 
after by possibility develop minerals in such quantity as will establish its mineral 
rather than its agricultural character, but that as a present fact it is mineral in char- 
acter. 

The burden'of proof being on the protestants they were required to 
show by a preponderaice of testimony that the land is more valuable 
for mining than for agricultural purposes as a present fact; not that it 
might possibly hereafter develop minerals in such quantity, and of such 
a character, as to establish its mineral value. 

While I am satisfied that the protestants have failed to sustain their 
protest, so far as to show that any one of the legal subdivisions em- 
braced in Johnson’s entry should be canceled in its entirety, yet [ think 
it is sufficiently established by the testimony that the land immediately 
surrounding the location of the several lode claims involved in the con- 
troversy, to wit: the Great West, Lucky and Gold King No. 2, is more: 
valuable for mining than for agricultural purposes. The weight of the 
testimony shows that the land in the immediate proximity of said lode 
claims is not adapted to agriculture, and I can see no reason why asur- 
vey should not be made, so as to allow the mineral claimants to make 
entries of the land embracing said lode claims, to the amount allowed 
by law authorizing the disposition of mineral lands; and that John- 
son’s entry for the remainder of said tract be approved for patent, if he 
has in all respects otherwise complied with the homestead laws. But 
I modify your said decision, to the extent that the mineral applicants. 
shall be required to have said mineral claims surveyed, so as to mark 
the boundaries, distances and courses of the same, as required by the: 
mining laws, instead of having a segregation survey of the homestead 
entry at the expense of the homestead claimant, as required by your de- 
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cision; and that such survey shall be made within sixty days after — 
notice of this decision, and that no more shall be excepted from the 
patent to said Johnson than shall be so surveyed under this decision, 
within the time limited; the residue to be patented to said Johnson. 

Besides, although the decision of your office as to the value of said 
property for mining purposes is not clearly sustained by the evidence, 
yet I am not disposed to disturb the findings of the local officers, of your 
office, and of the Department, unless I was satisfied that said findings 
were strongly and decidedly against the weight of evidence. 

The motion is denied. 


a 


SAME, ON PETITION FOR RE-REVIEW. 


A petition for the re-review of a decision will be denied if it does not present some 
material question of law or fact not previously considered, or suggest any reason 
that would warrant the exercise of supervisory authority. 

_ A segregation survey may be ordered, when it is found necessary to set apart the 

mineral from the agricultural land in any forty acre tract. 


Secretary Noble to Commissioner Stockslager, March 11, 1889. 


I have considered the petition of John Johuson, defendant in the 
above case, asking for a re-review of the decision of this Department of 
January 3, 1889, affirming the action of your office in directing a segre- 
- gation survey of the mineral claim of the Creswell Mining and Milling 
Gompany, but modifying the decision of the Department of October 3, 
1888, and the decision of your office, to the extent of requiring said seg- 
regation to be made by the mineral claimant. | 
This petition is filed in accordance with the rule laid down in the case of 

Neff 7. Cowhick, decided by the Department nernaky 22, 1859 (8 L. D., 
111), in which it is said : 

If the defeated party is able to present any suggestions of fact or points of law not 
previously discussed or involved in the case, it may be done by petition, which shall 
contain all the facts and arguments. On the filing of such petition if it appears im- 
portant, the Secretary will make such order for recalling the case from the General 
Land Office and such direction for further hearing as may be necessary. 

No suggestion of fact or point of law not previously discussed or in- 
volved in the case is presented by this petition that was not fully con: 
sidered by the decision of the Department on the motion for review, nor 
does it suggest any extraordinary ground that should invoke the shore | 
visory jurisdiction of the Department in said case. 

In the decision of January 3, the Department held that all of said 
tract, except the land in the immediate vicinity of the lode claims, had 
been shown to be more valuable for agricultural than for mining pur- 
poses, but that the evidence as to the agricultural character of the land 
in the immediate vicinity of the lodes was not shown by the testimony, 
while there was some evidence as to its mineral character. Hence a 
segregation survey of that particular tract was allowed in accordance 
with mining laws and regulations. This is provided for by the circular 
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of instructions of the Department allowing a segregation survey to set 
apart the mineral from the agricultural lands in any forty acre tract in 
all cases where such survey is necessary. 

The petition is denied and the papers returned to your office for file. 


PRACTICEHE—HEARINGS—APPEAL—CERTIORARI—SECOND CONTEST. 


REEVES v. EMBLEN. 


*. 


The question as to whether a hearing should be granted rests in the sound discretion 
of the Commissioner, and an appeal will not lie from a decision ordering a hear- 
ing. 

The Department will not interfere with the exercise of the Commissioner’s authority 
in such matters unless it is clearly shown that there has been au abuse of his dis- 
cretionary power. : 

A second contest should not be allowed on issues involved in the first, and finally a: 
posed of on appeal to the Dep :irtment. 


Secretary Noble to Commissioner Stockslager, April 27, 1889. 


By letter of January 14, 1889, you ordered a hearing upon the apph- 
cation of David W. Reeves to contest the commuted homestead entry 
of Geo. F. Emblen. From this action Emblen appealed, which you de- 
clined to transmit upon the ground that an appeal does not lie from an 
order for a hearing. Upon the refusal to transmit said appeal Emblen 
filed an application for certiorari under rules 83 and 84 of Rules of Prac- 
tice, which is now before me for consideration. 

It appears that a contest was filed against this entry by one Frank 
McCue, upon which a hearing was ordered, but the grounds of said con- 
test are not stated. It appears, however, that in the appeal of McCue 
from the action of the local officers dismissing his contest, he alleged 
the following specifications of error: 

First: Because he (Emblen) has not complied with the law by building on and 
cultivating said tract sufficiently to show good faith. 

Second: Becanse bis proofs were not made according to law. 

Third: Because there was a prior entry on the tract in question—that of Frank 
McCue. 

Fourth: Because there is evidence of a conspiracy on Emblen’s part, with J. R. 
Phelan’s man Oberger and with Frank Gorman, one of his final proof men, and with 
Will. A. Clute, the leader of his so called mob, to acquire title to the land in question 
by trickery and fraud. 

The finding of the local officers was adverse to the contestant, and 
your office sustained their decision which was finally affirmed by the 
Department September 15, 1888 (uot reported). 

On October 29, 1888, David W. Reeves applied to contest said entry 
upon the following grounds: 

First: Theentry was made for the purpose of gaining the land for townsite purposes 
and that he might divide it into lots and sell it on speculation, aud not for the pur- 
pose of gaining a home. 


Second. Final proof was false aud frandulent, and Emblen cansed himself to be 
‘driven off the land in order the sooner to obtain title. 
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Third: Emblen never improved said entry (land) nor cultivated—nor built a house— 
but bought one from a former occupant. 

Fourth: He did not attempt to improve it since he left it in March 1886, nor has-he 
resided ou it since that time, nor has he ever resided on it in good faith. 

Upon the filing of this application to contest, you ordered a hearing, 
from which action Emblen appealed alleging that in the prior contest 
of McCue v. Emblen each and every charge now made by Reeves was 
considered and a decision thereon rendered in favor of Kmblen, which 
was finally approved by the Department. 

The question as to whether a hearing should be granted is a matter | 
resting in the sound discretion of the Commissioner, and an appeal wilt 





not lie from the decision of your office ordering a hearing. The Com-— ~ 


missioner’s discretion in such matters will not be disturbed unless there 
is a clear and satisfactory showing of an abuse of it. 

The gravamen of this complaint is that a second hearing has been 
ordered to determine the truth of charges that had previously been in 
issue in the case and been passed upon by the Deparment. If this is 
true, it is evident that the claimant should not be required to defend 
against these charges a second time. Parker v. Gamble (3 L. D., 390). 

You denied the applicant’s motion for review of your decision upon 
the ground that this case differs from the case of Parker v. Gamble in 
this, that the material allegations in Reeves complaint is ‘‘fraud and 
collusion,” but it does not appear from the application of Reeves in 
what the fraud consisted, or with whom the. conspiracy was formed. 
Whereas it does appear that in the case of McCue v. Emblen, there was 
a charge of couspiracy with certain persons therein named, to acquire 
the land by fraud and trickery. | 

It does not clearly appear that the charges contained im the contest 
of McCue cover all the grounds alleged in Reeves contest, but as the — 
applicant alleges that in the case of McCue v. Emblen “ Emblen met 
and overcame each and every charge that is now made by Reeves,” and 
as proof might have been offered in said case upon all issues presented 
in Reeves’ contest, I direct that the record in this case and also the 
papers in the case of McCue v. Emblen be transmitted to the Depart- 
ment for consideration. | 


PRE-EMPTION—SECOND FILING—EQUITABLE ADJUDICATION. 
PRESTON B. JACKSON. 


A pre-emption entry allowed on a seeond filing may be sent to the Board of Equitable 
Adjudication, where the fact of the first filing was disclosed at the time of en- 
try, and the excuse furnished for the abandonment thereof was found satisfac_ 
tory by the local office. 


First Assistant Secretary Chandler to Commissioner Stockslager, May 
2, 1889. 


April 15, 1885, Preston B. Jackson made pre-emption cash entry for: 
the a 4 of the SE. 4 section 1, T. 14.S., R. 62 W., and the 84 and the 
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NE 4 of the SW. 4 See. 6, T. 14 S. R. 61 W., Pueblo land district Col- 
onde: 

November 30, 1887, your office held Jackson’s entry for cancellation 
“fon the ground of his having made a prior filing.” From this decision 
Jackson appeals and asks that the matter be submitted to the Board of 
Equitable Adjudication and his entry allowed to stand. As authority 
for this action he cites the case of Thomas Ervine (4 L. D., 420). 

At the time of making proof, in answer to the question—“‘ Have you 
ever made a pre-emption filiug or entry for land other than that you 
now seek to enter?” He answered—“ Yes, I once made a pre-emption 
filing tor land which I believe was the W.$ SW. 4 section 28, and W.3 
NW.4 section 33, T.118., R. 64 W. This was about nine or ten years 
ago. I relinquished the said filing believing that I had, if released, the 
right to make a second and legal filing. I made the said relinquish- 
ment and the filing in good faith.” , 

On appeal appellant states, 


That he filed on the first tract with the bona fide intention of making the land em- 
‘braced therein his home, built a comfortable house on the same and endeavored 
‘to obtain water for domestic use by diggiug a well, but the effort proved fruitless ; 
that he was unable to obtain water for domestic use or sufficient for stock purposes ; 
that his house soon afterwards accidentally caught fire and was entirely destroyed, 
Whereupon he became discouraged and decided to abandon the claim; and having 
informed the register of the land office of all the circumstances he was advised that 
‘he could legally file again. 

He further states that he never derived any benefit from his first filing, 

Appellant, so far as can be discovered from the record, appears to 
have acted in this matter in good faith, and to have deait openly and 
frankly with the local land officers. His excuse for abandoning his 
former claim was to them satisfactory. He paid for the deseribed tract 
of land April 15, 1885, more than two and a half years before his entry 
was suspended and now over four years ago. Under the facts and cir- 
‘cumstances Shown by the record I think the entry should be permitted 
to stand. You will therefore please to submit it, as asked, to the Board 
of Equitable Adjudication for final action. 

The decision of your office is modified accordingly. 


Pte 


PRACTICE—AFFIDAVIT OF CONTEST—AMENDMENT. 
FARMER v. MORELAND ET AL. 


‘The local officers are justified in rejecting an affidavit of contest if it is not corrobo- 
rated as required by the rules of practice. 

“The privilege of amending a defective affidavit of contest cannot be aceedea in the 
presence of an intervening adverse right. 

First Assistant Secretary Chandler to Commissioner Stockslager, May 4, 
1889. 


I have considered the case of Charles D. Farmer v. Jesse M. More- 
Jand and Narcissus E. Bridges, on appeal by the former from your office 
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aeaueh of November 11, 1837, holding his ppp ae to contest the 
homestead entry of Moreland ‘for the SE. + of Sec. 24, T. 30 S., BR, 42 
W., Garden City, Kansas land district, saiect to the final disposition 
-Of Bridge’s contest against the same entry. 
- Moreland made homestead entry for said land January 15, 1887. On 
July 19, 1887, Farmer presented at the local office his affidavit of con- 
test arin said entry alleging that the said “ Moreland has wholly 
abandoned said tract; that he has never established his residence 
thereon since making said entry; that said tract is uot settled upon 
and cultivated by said party as required by law and said default now 
exists,” This affidavit was marked “ presented and rejected this 19th 
day of July, 1887, because affidavit of contest is not corroborated 30 
days for appeal. (Signed) C. F. M. Niles, Reg.” . 

On July 27, Bridges presented her affidavit of contest against said 
eutry which affidavit was received by the local officers. On August 12, 
Farmer again presented his affidavit with the corroborating affidavit of 
E, L. Muir, sworn to August LO, on the back thereof. His application 
was refused because of the contest of Bridges, but the register offered 
to accept this affidavit as a second contest, subject to the final determi- 
nation of Bridges’ contest. This the applicant refused and appealed. 
In your office the decision of the local officers was affirmed. 

It is urged on the part of the apellant that he should have been given 
an opportunity to amend his affidavit and that the local officers had not 
authority to receive a second contest within the thirty days allowed him 
for appeal.’ When Farmer’s affidavit was presented it was not in the 
form prescribed by the rules and the local officers were justified in re- 
jecting tu. If Farmer had then asked for leave to amend his affidavit a 
question materially different from the one now here would have been 
presented. Even if Farmer’s affidavit had been accepted the local offi- 
cers might have received a second contest and held it subject to the 
final determination of the prior. This being true there can be no doubt 
about their authority to receive a second affidavit within the time al- 
lowed for Farmer to appeal and hold it subject to the exercise of his 
right of appeal aud to the determination of his appeal if he exercised 
that right. Farmer did not however, appeal from the decision reject- | 

ing his affidavit because it was not corroborated but acknowledged the 
‘correctness of that decision aud sought to remedy the defect in his affi- 
davit. This, however, was not done until after Bridges’ contest affi- 
davit. had been received against the acceptance of which, there was at 
the time of its presentation, no barrier. By failing to corroborate his 
affidavit as reqnired by rule 3, he to all intents and purposes aban- 
_doned the contest as against the claim of Bridges. Bridges’ rights hav- 
ing intervened between the time of the filing of the affidavit in the first 
instance, and the time of Farmer’s application to amend the same, it 
would be manifest injustice to Bridges to sustain Farmer’s application 
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to amend his original affidavit. Under such circumstances, Farmer is 
in no position to insist upon the saie. 7 

After a careful consideration of this case I coneur in the conclusion 
reached in your office that the action of the loval officers refasing to ac- 
cept Farmer’s affidavit, as amended, as prior to Bridges’ contest, was im 
accordance with the rales applicable to such cases and the decision ap- 
pealed from is therefore affirmed. 


+ 


CHITWOOD v. HICKOK. 


Motion for the review of departmental decision rendered August 31, 
1888 (7 L. D., 277), denied by Secretary Noble, May 4, 1889. 


ALABAMA LANDS—ACTS OF MAY 14, 1880, AND MARCH 38, 1885. 


K. S. NEWMAN. 


A homestead entry on mineral land initiated by settlement prior to the passage of the 
act of March 3, 1883, though not protected by an entry of record at such date, is 
within the intent of said act, and may be passed to pateut thereuuder. 

The fact that homestead settlement is made upon land covered by the entry of auother 
will not deprive the settler of the benefit of the act of May 14, 1830, where good 
faith is apparent and no adverse claim exists. 

The case of James A. Jones overruled. 


| Secretary Noble to Commissioner Stockslager, May 4, 1889. 


By decision of May 18, 1888, your office held for cancellation the home- 
stead entry made by E. 8S. Newman, March 10, 1887, for the N. sof NW. 
tand NW. 4 of NE. 4 Sec. 34, T. 15 5., R. 1 W., Montgomery district, 
Aiabania oredignne said action upon the act of March 3, 1883 (22 
Stat., 487), entitled, “An act to exclude the public lands in Alabama 
frour the operation of the laws relating to mineral lands ”—which act is 
as follows : 


That within the State of Alabama all publis lands, whether mineral or otherwise, 
shall be subject to disposal only as agricultural lands: Provided, however, that all 
lands which have heretofore been reported to the General Land Office as containing 
coal and iron shall first be offered at public sale: And provided further, That any bona 
fide entry under the provisions of the homestead law of lands within said State here- 
tofore made may be patented without reference to an act approved May 10, 1872, en- 
titled “An act to promote the development of the mining resources of the United 
States,” in cases where the persons makiag application for such patents have in all 
other respects complied with the homestead law relating thereto. 


It appears, as stated in your office decision, that said lands embraced. 
in Newman’s entry had been reported as “iron limonite,” and had not 
been “ offered at public sale,” as required by the first proviso of said 
act. | 
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Newman appeals to this Department from said decision, and accom- 


panies said appeal with his affidavit, to the effect, that, August 29, 1882, 


one T. H. Strother, made homestead entry, No. 11,992, for said land, 
and during said year he (Newman) purchased from Strother his im- 
provements on said land and procured his relinquishment of his entry 
thereon, for the sum of $350; that thereupon, he (Newman) took pos- 
session of said land, and has ever since resided thereou with his family, 
consisting of a wife and seven children, and has continued the improve- 
ment of said land and raised crops thereon each year for “six succes- 
sive years,” but he did not file said relinquishment of Strother or make 
entry of said land until March 10, 1887, when the Land Office sent 
Strother notice to make proof, because he (Newman) “ was told that he 
must not file his application until said notice was received by Strother ;” 
that said land is situated on the west side of Red Mountain range, 
where “it is well known all over that country there is no iron or 
mineral” of any kind and where “iron buyers refuse to buy any land 
- . . . . giving ag their reason, that thereis no iron on that side of 
the mountain,” and that said land (embraced in his entry) in fact con- 
‘tains no mineral, but ts agricultural land. He asks in conclusion that 
if his entry can not be otherwise sustained, he be allowed ‘‘to show by 
civil engineers, that said land contains no mineral.” This affidavit of 
Newman is corroborated by that of said T. H. Strother, the original 
entryman referred to therein. 

The last proviso of the act of March 3, 1883, provides for the pat- 
enting of “any bona fide entry under the provisions of the homestead 
law of lands” in Alabama, which, prior to said act, had been subject 
to entry only under the mineral laws—in other words, it validates, by 
authorizing the issuance of patents thereon, prior homestead entries, 
which before the passage of said act were invalid because made on 
mineral lands. 

At the date of the passage of the act of March 3, 1883, a homestead 
claim to land might under section three of the act of May 14, 1880 (21 
Stat., 140), be initiated by settlement as well as by formal application 
and entry of record under section 2289, e¢ seq., of the Revised Statutes. 
Tobias Beckner (6 L. D., 134); Prestina B. Howard (8 L. D., 286). 
Said section of the act of May 14, 1880, is as follows: 

That any settler who has settled, or 2 shall hereafter settle, on any of the pub- 
lic lands of the United States, whether surveyed or unsurveyed, with the intention 


of claiming the same under the homestead laws, shall be allowed the same time to 
file his. homestead application and perfect his original entry .. . . . as is 


now allowed to settlers under the pre-emption laws to put their claims on record, and 


his right shall relate back to the date of settlement, the same as if he settled under the 
pre-emption laws. 

Two leading questions are presented in this case: 

1. Is a homestead right or entry initiated by settlement under the 
above section of the act of May 14, 1880, embraced within the meaning 
of the proviso of the act of March 3, 1883, authorizing the issuance of 
16184—VoL 8——29 
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patents on “bona fide homestead entries” of mineral lands in Ala- 
bama? 2. If so, do Newman’s settlement and entry, under the facts 
disclosed by the record, fall within the operation of said act of 1880? 

As to the first of these questions, it is to be observed, that, said pro- 
viso of the act of 1883 operates upon homestead entries on lands not 
subject to such entry, but which entries are otherwise, in the language 
of said proviso, “bona fide entries under the provisions of the home- 
stead law.” The act of 1880 was a part of the “ provisions of the 
homestead law,” when the act of 1883 became a law. The act of 1880 
speaks of the settlement thereunder as the “original eutry,” and pro. 
vides, that the right acquired by such settlement ‘shall relate back to 
the date of settlement,” and under said act, “the settlement” is equiv- 
alent to the entry of record under the general homestead law, and is 
practically, if not technically, an “entry.” A homestead entry on 
mineral lands initiated by settlement under the act of 1880, falls within 
the scope and reason, if not strictly within the letter, of the act of 
1883, and I see no reason why such an entry, if otherwise within the 
provision of the latter act, should not be passed to patent thereunder. 

It being determined, that an entry under section three of the act of 
1880 falls within the operation of the last proviso of the act of 1883, 
the second question stated above presents itself: Are Newman’s settle. 
ment and entry, under the facts disclosed by the record, covered by said 
section three of the act cf 1880? 

That Newman settled upon the land in good faith, ‘‘ with the intention 
of claiming the same under the homestead law,” is clear from his long 
continued occupancy of it with his family, as a home, and his improve- 
ments and cultivation, and appears inferentially from that part of his 
affidavit giving the cause of his delay in making homestead entry. The 
limitation in the statute as to the time of filing application, is intended 
(as in pre-emption cases) for the protection of the settler against inter- 
vening adverse claims, and is not enforced by the government against 
the settler in a case like the present, where there is no such adverse 
claim and nothing to impeach the settler’s good faith. 

But the act of 1880 is for the “ relief of settlers on public lands” of the 
United States, and it appears, that at the date of Newman’s settlement 
in 1882 and up to 1887, when he filed Strother’s relinquishment, the land 
was segregated from the public domain by the uncanceled entry of said 
Strother, and therefore was not, strictly speaking, “public land of the 
United States.” The general rule is well settled, ‘‘ that, while an entry 
stands uncanceled upon the record, settlers upon the land covered 
thereby, acquire no rights as against the record entryman or the United 
States” Geer v. Farrington (4 L. D., 410). “The reason of this rule 
undoubtedly lies in the fact, that it is unwise and illegal to allow one 
party to initiate settlement rights to a tract of land while the same is 
in the possession and under the control of another . . . . .3 for to 
allow a claim to be initiated” under such circumstances “ would be (in 


a 
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the language of Atherton v. Fowler, 96 U. S, 513), ‘to invite forcible 


invasion of the premises of another, in order to confer the gratuitous 


right of preference of purchase on the invader.’” Falconer v. Hunt 
et al. (6 L. D., 516). Such being the reason of the rule, it does not 
apply to a case like the present, where there was no forcible intrusion 
upon the premises or invasion of the rights of another, but the set- 


_ tler, deferring to the rights of the record entryman, “ paid for his im- 


provements on the land, and, assuming peaceable possession, began 
the performance of such acts of settlement aS were necessary to the 

establishment of a permanent home.” Geer v. Farrington, and Fal- 
coner v. Hunt (supra). Accordingly, it has been held by this Depart. 
ment, that a desert land entry on land embraced in an abandoned tim- 
ber culture entry of record, should, upon the cancellation of the latter, 
in the absence of an adverse claim, take effect from the day It was 
actually made (Owen D. Downey, 6 L. D., 23); and in consideration of 
the valuable improvements and residence of a pre-emptor and the ab. 


- sence of an adverse right, an entry based upon a filing made when the 


land was embraced within an uncanceled desert land entry was allowed 
to stand (Meyers v. Smith ib., 526); and, there being no adverse claim, a 
homestead entryman is allowed credit for a period of residence preceding 
his entry and while he held the land under a timber culture entry (Adam 
S. Harris, 8. L. D., 45. Falconer v. Hunt et al., (supra); and, a home- 
stead entry having been allowed on land covered by a prior intact 
homestead entry, ou the cancellatiou of said prior entry, was permitted 
to stand, the claimant’s good faith being manifest and there being no. 
adverse claim. Schrotberger v. Arnold (6 L. D., 425). 

The act of 1880 is a remedial statute, * ahaneiie the policy of previ, 
ous administrations, both as regards the right of settlers to make im. 
mediate entry without awaiting: formal cancellation by your office, as 
well as giving them .. . . the right to regard settlement as a 
pre-emption in homestead cases (Frazer v. Ringgold, 3 L. D., 69). Be 
ing remedial, the statute should be liberally construed to advance the 
remedy proposed, and so construing it, it is said by this Department in 
the case of Falconer v. Hunt e al (supra), ‘* What is evidently meant 
by the phrase ‘ public lands’ as used in this statute, is ‘public? in the 
sense that no other party had any claim thereto.” 

I am of the opinion, that under the facts of this case, the land involved 
herein was * public land” within the meaning of section three of the 
act of 1880, when settled upon by Newman, notwithstanding the prior 
entry of Strother was then uncanceled. Newman’s settlement and entry, 
therefore, are within the purview of said section three, except as to the 
character of the land covered thereby, and, as hereinbefore shown, this 
objection is removed by the last proviso of said act of 1883, which em- 
braces and makes valid prior homestead entries on mineral lands, in- 
itiated by settlement under said section three as well as those initiated 


- by entry of record under the general homestead law. 
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It appears from Newman’s corroborated affidavit, that his settlement 
was made in 1882, prior to the act of 1883, and that he has, as required 
by the last proviso of said act of 1883, “in all other respects ” (except 
as to character of land) “complied with the homestead law.” 

In construing this requirement of the last or second proviso of the 
act of 1883, this Department in the case of Naney Ann Caste (3 L. D., 
174), says: 


This must mean actual performance of subsequent conditions, without regard to 
original inineral character of the lands, although the same might have been reported 
as containing coal or iron; for the second (last) proviso is a limitation upon the first, 
which requires the public offering only of such lands as had beeu so reported. Its 
purpose, therefore, must be the protection of those inchoate rights of actual settlers 
which in all other cases confer the privilege of final entry, against the necessity of 
competition with strangers at a public sale for their own homes and improvements. 


You are directed to allow his entry to remain intact, subject to future 
showing by final proof of compliance with the law, and the decision of 
your office holding said entry for cancellation is reversed. 

The departmental decision in the case of James A. Jones (3 L. D., 176), 
jn so far as it holds, that the last proviso of the act of 1883 only em- 
braces entries of record made prior to said act, and not entries initi- 
ated by settlement prior thereto, is hereby overruled. 


TIMBER CULTURE CONTEST—NOTICE—DEVISEE. 
Bone v. DICKERSON’S HEIRS. 


In contesting the claim of a deceased entryman due diligence should be exercised to 
ascertain the names and last known addresses of the heirs or legal representatives 
of the decedent, and, if ascertained, the notice should be to them by name, and 
served peraonally if possible. 


The affidavit required as the basis of an order for publication is a condition precedent 
to such form of service, and in the absence of such affidavit no jurisdiction is 
acquired by publication of the notice. 


The sole devisee of a deceased timber culture entryman is eutitled to notice of a con- 
test against the entry of the deceased, as the ‘‘legal representative” of the entry- 
man. 


Secretary Noble to Commissioner Stockslager, May 4, 1889. 


I have considered the case of William Bone »v. the heirs of J, Frank 
Dickerson, on appeal by Ernest C. Dickerson from the decision of your 
office of November 17, 1886, holding for cancellation the timber-culture 
entry, of said J. Frank Dickerson, made October 8, 1880, on the NE. 4 
of Sec. 10, T. 125 N., R. 48 W., 5th P. M., Fergus Falls district, Minne- 
- Sota. 

The entryman, J. Frank Dickerson, died leaving a will, dated January 
19, 1883, which was duly probated in the probate court of Traverse 


Bs 
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county, Minnesota, February 7, 1885, and filed for record therein Feb- 
ruary 9, of said ‘year. The first item of said will is as follows: 

After the payment of my just debts and funeral expenses, I give, devise, and be- 
queath unto my brother, Ernest C. Dickerson, of Traverse City, Territory of Dakota, 
all and every part of my estate, both real and personal, wherever the same may be 
situated—said real estate being situated in the township of Arthur, county of Trav- 
erse, and State of Minnesota. 

The lands above described as embraced in said entry are located in 
said county of Traverse and are doubtless the real estate referred to in 
said will, and devised therein to the appellant, said Ernest OC. Dicker- 
son, who is a brother of the testator. 

‘William L. Dickerson, the father of the testator and of appellant, 


and who (the testator being a single man and childless) in the absence 
- of said will would have been entitled to the property disposed of therein 


as heir under the laws of Minnesota is nominated as executor. He is 
exempted by the will from giving bond, is given no interest in the tes- 
tator’s property, real or personal, and it does not appear that he has 
ever taken out letters testamentary and qualified as such executor, or 
in any way accepted said executorship or entered upon the a o£ 
any of the duties thereof. | 
July 20, 1885, William Bone, the appellee, filed an affidavit of con- 
test, piles that “ J. Frank Dickerson has failed and his heirs or legal 
representatives have failed to plant or cause to be planted five acres 
of trees, tree seeds, or cuttings upon said tract during the fourth year 
after making said entry; that there are no trees or cuttings now grow- | 
ing or being cultivated on said tract, and that the present condition of 
said tract is wild prairie, and that the said J. Frank Dickerson has 


' been dead for at least two years last past.” 


A hearing was ordered for September 28, 1885, and notice thereof to 
‘¢ the heirs of J. Frank Dickerson” was personally served on said Will-. 
iam L. Dickerson as heir under the laws of Minnesota. This notice 
was also published, but there was uo affidavit made or other evidence 
offered, as required by Rule of Practice 11 showing “ that due diligence 
has been used aud that personal service can not be maile.” 
. At the time set for the hearing, there was no appearance by or in 
behalf of said William L. Dickerson, either as heir or executor, but one 
J. H, Allen appeared specially as attorney for the appellant, Ernest 
C. Dickerson, and moved the dismissal uf said contest, because no no- 
tice had been served on his client personally or by publication. The 
local officers overruled the motion, and, thereupon, said attorney, de-. 
clining to appear further for the appellant, the testimony in behalf of the: 
contestant was submitted ex parte. On this téstimony the local officers 
decided in favor of the contestint. Your office, on appeal, in said let- 
ter of Noveinber 17, 1886, sustained the action of the local officers on. 


_ said motion, holding * that the notice by publication was sufficient, he 


(appellant) being a non-resident of the State of Minnesota ;” and also 
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concurred in the finding of the local officers on the facts, and held said 
entry for cancellation. From this decision, the present appeal is 
taken. 

If the appellant was entitled to notice, it is clear that the notice by 


publication (the only notice claimed as to appellant) was insufficient. 


because there was no affidavit as required by Rule 11 of Practice, show- 
ing “that due diligence had been used and that personal service could 
not be made.” This affidavit is held to be a condition precedent to no. 
tice by publication. Allen v. Leet (6 L. D., 669). 

But the question arises, was the appellant, as sole legatee and de- 
visee of the entryman, entitled to notice? There is no statute, or rule 
of this Department prescribing upon whom notice shall be served in 
such cases. Asa general rule, all parties in interest are entitled to 
notice, and, in the absence of notice, judicial proceedings areas to them 
res inter alios acta and of no binding force. Notice is an essential ele- 
ment of “due process of law,” without which no man in this country 
can be deprived of ‘life, liberty or property.” The timber culture act 
provides, that in case of the death of the entryman, the “heirs or legal 
representatives” may make proof that the entryman or they, the heirs 
or legal representatives, have complied with the requirements of the 
law, and that ou making such proof, they (the heirs or legal represent- 


atives) shall receive patent for the land. Section two, act of June 14, 
1873 (20 Stat., 113). 


As this statute (under the familiar rule of construction, “ expressio 
unius, exclusio alterius”) limits the right to carry out the requirements 
of the law and perfect the entry on the death of the entryman before 
final certificate, to his heirs or legal representatives, and authorizes the 
issuance of patent to them alone, and as section four of said act pro- 
vides, ‘‘ That no land acquired under the provisions of this act shall, in 
any event, become liable to the satisfaction of any debt or debts con- 
tracted prior to the issuing of the final certificate,” it follows, that the 
‘‘heirs or legal representatives” are, in such cases, the only parties in 
interest and they alone are entitled to notice of contest. 

The inquiry in this case, then, is limited to the question, is the appel- 
lant, as sole devisee and legatee of the entryman, his “heir or legal 
representative” within the meaning of these words as employed in the 
statute ? 

By the will in this case, the father, the heir at law, is displaced and 
the appellant is substituted in his stead. In the civil law, the party so 
substituted is called the *‘ heir testamentary, to aiseineuish him from 
the legal heir, who is called to the succession by the law.” (Bouvier’s 


Law Dic.) At common law, however, he is called, where land is dis- - 


posed of, a devisee, and in case of a bequest of personalty a legatee, and 
is not. embraced within the common law meaning of the word * heir.” 
In acts of Congress, unless the contrary expressly appears, words are 
used in their common-law signification. 


~ 
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Not being an “ heir” then, within the meaning of the statute, is he a 


“legal representative?” I am of the opinion that he is. In the first 
place, the term “legal representatives ” as used in the acts of Congress 
is not confined to administrators and executors. In the third section 
of the act of June 2, 1858 (11 Stat., 294), it is provided, that certain pri- 


vate land claims, shall be confirmed and a certificate of location issue 


‘‘to the claimant or his legal representatives,” and it is held by this De- 
partment, that under said act the “ legal representative” of the claim- 
ant is he, ‘* who, under the local law, is the owner of the claim,” and 
that a purchaser at a succession sale of the estate of the claimant or 
confirmee was such “legal representative” (John Shafer, 5 L. D., 283) ; 

and‘the supreme court of the United States has held, in a case here 
Congress, by special act, passed after the death of fhe original claim- 
ant, directed a patent to issue on a Spanish claim to such original claim- 
ant, or his legal representatives, that such patent inures to the benefit 
of the claimant's grantee as his legal representative. Morrison v. Jack- 
son (92 U.S., 654; 6 Stat., 554). In the case of Daniel Clark (1 C. L. L., 
494), this Department held in vases where patents for private land claims 
were authorized to be issued to the confirmee or his ‘‘ legal representa- 
tives ” that “this formula embraces representatives by contract as well 


as by operation of law, and that patents so issued would inare to the © 


benefit of heirs, devisees or assignees. ” (See also Hogan v. Page, 2 
Wall., 605.) 

In thie next place, this view derives support from the provision of the 
timber-culture act, that in such cases the heirs or legal representatives 
shall receive patent. 

The only cases where the statute uses the words, “administrator ” 
and ‘‘ executor,” and expressly clothes them as such with any power or 
authority in reference to the unconsummated elaim of a deceased claim- 
ant, are that of a pre-emptor dying before “filing in due time all the 
papers essential to the establishment” of his ciaim, and thatof a home- 
stead entry, where both parents are dead leaving an infant child or 
children; and in both of these cases, ic is expressly provided, that the 
title by patent shall be made and enure to others than the administra- 
tor or executor. (Secs. 2269 and 2292, R.S.,). The vesting of the legal 
title to realty in an administrator or executor would seem to be an 
anomaly in the law and without any sound basis in reason. At com- 
mon law, an administrator takes no interest in the real estate of the de- 


ceased; nor does an executor unless by force of the provisions of the - 
will. Lands not being liable at common law for the payment of debts, — 


they are made liable by statute if there be a deficiency of personal es- 


tate, and where so made liable, the authority of the administrator or | 


executor derived from the statute is a “naked authority to sell on 
license,” and they are not thereby vested with the title. Williams on 


Executors (Vol. 1, p. 717, note d,). But section four (above quoted) 


of the timber-culture act expressly exempts the land from liability for 
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the debts of the entryman in a case jike the present and the will gives 
the executor no interest in the realty or personalty of the testator. To 
direct the title by patent to issue to an administrator or executor under 
such circumstances, would be the requirement ot an act, wholly useless 
aud contrary to all the analogies of the law in similar cases. This Con- 
gress can not be held to have intended. 

Personal service of notice upon the father, William L. Dickerson, the 
executor nominated in the will and who (as before stated) but for the 
will would have inherited the property of the entryman as his heir, was 
not sufficient. Having been displaced as heir by the will, he was no 
longer the heir of the entryman within the meaning and spirit of the 
statute. 

As before stated, it does not appear that he ever qualified and became 
executor in fact, but if he had done so, and if as executor he was in one 
sense of the term a legal representative, he was not the only legal rep- 
resentative. The appellant was the sole party in interest under the 
will, and, in my opinion, was a legal representative within the meaning 
of the law. Notice to one of several legal representatives or parties in 
interest, can not be held to conclude the rights of those not legally © 
notitied. The necessity and justice of this position is illustrated in this 
case, where the party notified had no interest involved in the contest 
and failed to appear at the hearing in person or by attorney. Denny 
v. Taylor’s heirs (2 L. D., 227). 

The will of the entryman gives the post-office address of the appel- 
lant, and was probated and recorded in the couuty in which the land 
covered by the entry was located; the notice was publishedin thesame 
county, and the father of the entryman and of appellant resided in 
said county and near the land. Itwould appear, then, to have been an 
easy matter for the contestant tohave ascertained the name and address 
of the lezal representative of the entryman. This, however, was not | 
done, and the published notice is to “the heirs and legal representa- 
tives of J. Frank Dickerson,” without naming thein, and a copy of the 
notice was vot mailed by registered letter to the last known address of 
the appellant as required by Rule of Practice 14. In cases of contest 
- after the death of the entryman, due diligence should be exercised to 
ascertain the names and last known addresses of the heirs or legal rep- 
resentatives of the deceased entryman, and where their namesandsuch 
addresses can be ascertained, the notice should be to them by name, 
and 1s not complete without mailing the notice as required by Rule 14 
of Practice. Whenever possible, the notice must be personally served. 

The decision of your office, holding the entry for cancellation, is re- 
versed, and you are instructed to direct the local officers to allow the 
contestant, within thirty days after notification hereof, to proceed with 
his contest after due notice to the appellant in conformity to law. 
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»- PRATT v. AVERY ET AL. 


- Motion for the review of departmental decision rendered December 
19, 1888 (7 L. D., 554) denied by Secretary Noble, May +, 1889. 


SECOND HOMESTEAD ENTRY—ACT OF MARCH 2, 1889. 


GEORGE W. MASON, 


The privilege of making application for a second homestead entry under the act of 
March 2, 1889, may be accorded as a Dreterence right in a vase pending at the 
passage of said act. 


First Assistant Secretary Chandler to Commissioner Stockslager, May 4, 
1889. 


_ I have considered the appeal of George W. Mason, from the decision 
of your office dated June 14, 1836, rejecting his application to make a 
second homestead entry for the S. 4 SH. 4, and 8. 4 SW. 4, See. 25, T. 
5 N., R. 72 W., Denver land district, Colorado. 

Your office letter of June 14, 1886, fairly sets forth the facts in the 
ease and your said decision was in accord with the law and rulings of 
this department at the time the same was rendered. The case now, 
however, seems to come within the provisions of the act of Congress 
approved March 2, 1889, entitled “An act to withdraw certain public 
lands from private entry and for other purposes,” and due opportunity 
should be given the claimant for an application thereunder. To this 
end he should be notified that if within sixty days after notice hereof 
he shall make such application in accordance with said act, and the reg- 
ulations thereunder, it will receive due consideration, and that in the - 
-Ineantime final action herein will remain suspended, but that if he fails 
to make such application within the time specified, his claim will be 
finally rejected. 

Your decision is accordingly modified. 


MINING CLAIM—PUBLICATION—POSTING—EQUITABLE ADJUDICATION. 


MIMBRES MINING COMPANY. 


If the published notice of application is not as explicit in the matter of description 
as the notice posted on the claim, such defect is properly chargeable to the regis- 

_ ter, and may be cured by a reference to the Board of Equitable Adjudication. 

It is the duty of the register to furnish proof of posting in the local office, and in the 
absence of such proof the applicant may be permitted to furnish satisizotory evi- 
dence as to the fact of posting. 


Secretary Noble to Commisstoner Stockslager, May 4, 1889. 


I have considered the appeal of the Mimbres Mining Company from 
the decision of your office, dated May 26, 1888, declining to modify your 
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office decision, dated September 17, 1886, refusing to re-instate mineral 
entries, Nos. 63, 64 and 66, La Messila, New Mexico, series, made Sep- 
tember 27, 1882, by the Mimbres Mining Company, for the Glamorgan — 
and Lucas lode claims and the McNulty lode and Mill-site claims, or to 
allow said company to make new entries of said claims upon the record 
as presented. 7 ; 

The record shows that said claims were surveyed in June, July and 
October, 1881, and the decision appealed from finds from the field notes 
that they lie in Tp. 1758., R. 11 W., surveyed prior to the survey of 
said claims; that the claims were not connected with any established 
corner of the public surveys, or -with any United States mineral monu- 
ment, as required by the regulations of this Department, but they were 
connected by broken lines about nineteen hundred feet in length, with 
‘Willow Spring,” alleged to be the most accessible natural object 
with which to connect them; that, on June 8, 1882, applications for 
patents for said claim were filed and publication of notices given from 
June 17, 1882, to and including August 5th, same year, and entries 
were allowed ou Septeinber 27, 1882; that your office, on February 12, 
1833, advised the local officers that the published notice was defective, 
in that there were but eight publications of the notice, whereas the “law 
and official regulations positively require ten.” 

On June 21, 1883, your office advised the local officers that, as there | 
had been no appeal from said decision of February 12, 1883, said en- 
tries were canceled ; that 

As to the notices required by the statute, applicant will be required to publish anew 
its notices of intention to apply for patent in the newspaper nearest the claims for 
sixty days, and also to post notices on the different claims and iu the local office for 
the same period. Proof of such publication and posting must be made in accordanée 
with the provisions of circular of this office of October 31, 1881. 

On December 12, 1885, your office acknowledged the receipt from the 
local office of certain papers, including— 
the articles and certificate, designating the company’s place of business and agent 
in the Territory, copy of notice of location, and an abstract of title, agreemeut with 
the publisher, affidavit of the publisher, affidavit that plats and notices were posted 
and remained posted, affidavits of $500 improvements, and a certificate that no suitis 
pending. 

Your office also advised the local officers, that, by your office decision 
of June 21, 1883, the applicant was allowed to commence proceedings 
anew for patents, and upon showing due compliance with law and the 
regulations of the Department, if they should allow the applicant to 
make final entry of said claims, the entire record should then be trans- 
mitted to your office. Said papers were accordingly returned, for the 
action of the local office. 

% % * % oe * % 

On August 20, 1886, the local office transmitted the record, as di- 

rected by your office on the second of the same month. 














DECISIONS RELATING TO THE PUBLIC LANDS. . 459 


On September 17, 1886, your office considered the record, and, afver 
reciting the facts substantially as aforesaid, found that new notices 
were published in all of said cases from June 6th to and including 
August 22, 1885, and that copies of the plats and notices remained 
posted on the claims for the same time ; that there was no evidence that 
tended to show that copies of said notices were posted in the local land 
office, covering the second period of publication; that said notices cor- 
rectly described the exterior boundaries of said claims, and referred to 
‘the adjoining mining claims, but in none of the notices was any refer- 
ence to any line connecting them with a corner of the public surveys, a 
mineral monument, or with a permanent object, that ‘the lecus of said 
claims could not from the descriptions in the published notices be ascer- 
tained at the time by parties who might have desired to protect interests 
of their own by filing adverse claims.” 

Your office, therefore, declined to re-instate said canceled entries, and 
refused to direct: the local officers to allow new entries upou the record 
as then presented. Thereupon, said company appealed, and alleged 
error, (1) in holding that said claims were not properly connected 
as required by law, (2) in holding that new entries must be made 
upon second payments for said claims, (3) in holding that omission of 
proof of posting of notice in the local land office was fatal, when such 
proof might still be supplied, and (4) error in holding that * Willow — 
Spring,” with which the surveys were.connected, was not a permanent 
natural object, satisfying the law in that regard. 

¥ + ¥* * #% *% * 

The main objection, as stated in your office decision, is, that the 
published notice is not sufficiently full and definite to enable adverse 
claimants to be advised of their location. But it isto be observed, that ~ 
by section 2325 of the U. S. Revised Statutes, ‘The register of the 
land office, upon the filing of such application, plat, field notes, notices, 
and affidavits, shall publisha notice tbat such application has been made, 
for the period of sixty days, in a newspaper to be by lum designated as 
published nearest to such claim; and he shall also post such notice in 
his office for the same period.” 

On October 29, 1881, your office issued a general circular, approved 
by Secretary Kirkwood, on October 31, same year, containing a com- 
pilation of the mining laws and the regulations thereunder, and para- | 
graph 28 thereof requires that an applicant for a lode claim must, in the 
first place, have a correct survey of his claim duly made, which shall 
_ accurately show the exterior surface boundaries of the claim, distinctly 
marked by monuments on the ground. Paragraph 29 of said regulation 
requires the claimant | 

To post a copy of the plat of such survey in a conspicuous place upon the claim, 
together with notice of his intention to apply for a patent therefor, which notice will 


give the date of posting, the name of the claimant, the name of the claim, mine, or 
lode; the miuing district and couuty, whether the location is of record, and, if so, 
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where the record may be found, the number of feet claimed along the vein and the 
presumed direction thereof; the numberof feet claimed on the lode in each direction 
from the point of discovery, or other well defined place on the claim; the name or 
names of adjoining claimants on the same or other lodes ; or, if none adjoin, the 
names of the nearest claims, etc. 


Paragraph 30 provides, for the proof of posting of plat and notice, and 
by the 34th paragraph of the regulations provision is made, that the reg- 
ister shall duly publish the notice and post a copy of the same in his 
office. | 

In the case at bar, if the published notices were not as full as those 
posted on the claims, it-was the fault of the register, whose duty it was 
to publish the same. Besides, when your office fir-t examined the 
papers, no question was made to the sufticiency of the description in the © 
published notice, the only objection was to the length of time that it was 
published, Moreover, upon the information of the local officers that it 
would be only necessary to supply a sound link in lieu of a broken one, | 
the applicant made new publication for the full time required, and, 
although more than six years have elapsed since the local officers ac- 
cepted the proof and received payment for said entries, yet, so far as the 
record shows, there has been no protest or adverse claim filed, and the 
good faith of the applicant is unquestioned. 

In the case of John W. Bailey et al. and Grand View Mining & Smelt- 
ing Company (3 L. D., 386), my predecessor, Secretary Teller, held that, 
‘although under the Jaw and office regulations, notice should be posted 
on the mill-site, as well as upon the lode portion of the claim, in this case, 
in view of the improvements erected, and that no adverse right has inter- 
vened, and the fact that the failure to post was through oversight, the 
said requirement is waived.” | 

This ruling was modified by the Department in the case of the New 
York Lode & Mill-Site claim (5 L. D., 513), and the entry in that case was 
allowed to be submitted to the Board of Equitable Adjudication for its 
consideration, the notice not having been posted on the mill-site portion 
of the claim, and there being no adverse claim. Seealso Newport Lode 
(6 L. D., 546); Buena Vista Lode (idem., 646); Cornel] Lode (idem., 717); 
Veta Grande Lode (idem., 719); Rowena Lode (7 L. D., 477). 

It is the duty of the register to furnish proof of the posting of the 
notices in his office, and the applicant should be allowed to procure satis- 
factory evidence of such posting, and, upon furnishing the same, within 
sixty days from notice hereof, said entries will be re-instated and referred 
to the Board of Equitable Adjudication for its action. 

The decision of your office is modified accordingly. 
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TIMBER CULTURE ENTRY—SETTLEMENT RIGHTS. 
MAYFIELD v. LER. 


One who settles upou and files for 4 tract of land under the pre-emption law, can not 
hold another at the same time by virtue of a previous settlement under the home- 
stead law; the later settlement isin contemplation of law an abandonment of 
all rights acquired under the first. | . 

A timber culture entry held for cancellation on account of conflict with the prior set - 
tlement right of another, may be allowed to stand, on the subsequent abandon-. - 
ment of the settlement claim. . 


_ Secretary Noble to Commissioner Stockslager, May 4, 1889. 
By decision of October 19, 1888, in the above stated case the Depart- 


ment affirmed the action of your office holding for cancellation the tim- 


ber culture entry of Lee for the SW 4 Section 8 T.7 N., R. 25 W.,, 
North Platte, Nebraska, upon the ground of the prior right of May- 
field by virtue of his settlement upon said claim. 

Lee made timber-culture entry of the tract July 3, 1884, and on July - 
24, 1884, Mayfield contested said entry upon the ground that said tract 
was not subject to the timber culture entry of Lee for the reason that 
Mayfield had, prior thereto broke a furrow around said claim to mark 
boundaries and had put monuments thereon with a view to making 
homestead entry ot said tract. ? 

The sole question determined by the Dapartment was that the act of 
settlement made by Mayfield in marking the boundaries of his elaim 


was sufficient to defeat the entry of Lee so far as it conflicted’ with the 


prior settlement right of Mayfield. 
A motion has been filed by Lee asking for a reconsideration of said 
decision of October 19, 1888, upon the ground namely—that Mayfield 


has abandoned his settlement upon the tract, and has never since the 


contest established a residence upon the tract, and that claimant hav- 
ing knowledge of said abandonment, and acting in good faith, pro- 
ceeded to comply with the timber-culture laws and has placed improve- 
ments npon said tract of great value. 

In view of the fact that the sole question passed upon by the Depart- 
ment was as to the prior right of Mayfield by virtue of his alleged prior 
settlement—the only ground upon which his timber-culture entry was 
held for cancellation—and having shown that Mayfield has abandoned 
the claim, he asks that the decision of the Department of October 19th, 
bs so modified as to suspend the judgment of cancellation and to order 


a hearing to determine the truth of these charges. 


In reply to this motion the contestant makes the following admission : 


While it is true that contestant has filed on a pre-emption in Colorado he has never 
abandoned the land in controversy—always expecting after he filed said pre-emption 
to enter the land in controversy as a timber claim. 

The long delay in awaiting a final decision in said case is one reason contestant filed 


a pre-emption in Colorado. 





Claimant placed all the improvements he has on the land since the initiation of the 


contest upon the land in question and certainly did so at his peril. 


Spel a rae 
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Mayfield’s contest did not question the integrity of the entry of Lee, 
but was predicated solely upon the ground of his prior right by virtue 
of settlement. So lone as he continued to claim the tract by virtue of 
that right, the entry of Lee could not avail as against him; butif he 
afterwards abandoned it, Lee would have the right to perfect his tim- 
ber-culture entry. 

Itis true that Mayfield claims that he never abandoned the land in 
controversy, always expecting after he made his pre-emption filing to 
enter the land in controversy as a timber claim. But as the claim of 
Mayfield to the tract was by virtue of his settlement right, and the set- 
tlement laws will not permit two settlement claims to exist at the same 
time, the settlement upon and filing of his declaratory statement for 
another travt of land while his rights under his alleged settlement upon 
the tract in controversy was pending before the Department, was, in © 
contemplation of law, an abandonment of all rights to said tract by 
virtue of his settlement, and although he might have intended to take 
said tract subsequently under the timber-culture law, his claim there- 
under could only attach from the date of entry under that law. 

He does not pretend that he intends to take the land under the set- 
tlement laws—the sole ground upon which his rights to the tract were 
recognized—but asks that the timber culture entry of Lee be canceled 
in order to allow him to make entry of the land under the same law. 

In view of all the facts in the case as shown by the affidavits filed 
with this motion, and the admission of the contestant, I am satisfied 
that the right of Lee is superior to that of Mayfield, and I therefore 
revoke the decision of the Department of October 19, 1888. and direct 
that the entry of Lee remain intact. 





REPAYMENT. 
AMBROSE W, GIVENS. 


The Department is not clothed with power to allow repayment, when the money has’ 
been paid into the Treasury, uuless specially authorized by statute. 
There is no authority for the allowance of repayment if the entry can be confirmed. 


First Assistant Secretary Muldrow to Commissioner Stockslager, March 
8, 1889. 


I have considered the appeal of Ambrose W. Givens from your office 
decision of February 11, 1888, rejecting his application for the cancel- 
lation of his cash entry for the 8. E. + of Sec. 10, T. 23 S., R. 19 W., 
Larned land district, Kansas, and for the return of the purchase money 
for the said tract. | | 

The facts are fully stated in your office letter of the said date. I con- 
cur in the conclusion therein expressed, — | 

There is another reason why your action in the case should not be 
disturbed. This Department is not clothed with power to make repay- 
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ment where the money has been paid into the Treasury, unless specially 
authorized by statute so todo. Sarah D. Smith (7 L. D., 295); Joseph 
Brown (5 idem., 316). 
~The existing legislation on the subject is as follows: 
Section 2362 of the Revised Statutes provides for repayment in cases 


where a tract of land “ has been erroneously sold by the United States 


‘so that from any canse the sale can not be confirmed.” 

The act of June 16, 1880 (21 Stat., 287), provides that repayment 
may be made of fees and commissions and excess payments upon the 
location of claims under section 2306, where said claims were after said 
location found to be fraudulent and void, and the entries or locations 
made thereon canceled, or where entries are canceled for conflict, “ or, 
where from any cause the entry has been erroneously allowed and ean 
not be confirmed,” or where double minimum price has been paid for 
lands afterwards found not to be within the limits of a railroad grant, 
the excess, $1.25 per acre, may be returned. 

After the dismissal of the contest, no obstacle remains to the confir- 
mation of Givens’ cash entry, though it should be held that the same, 


pending his appeal, was erroneous under Rule 53 of the Rules of — 


Practice. 

By the initiation of the contest Givens’ right to purchase was sus- 
pended until the final disposition of the contest. Freise v. Hobson, 4 
L. D., 580.' The contestant being out of the case, Givens’ cash entry 
can now be confirmed; it follows that the application for the repayment 
of the money paid for the purchase of the said lands is not authorized 
by any of the provisions of or statutes above referred to, and must, 
therefore, be denied. 

Your otfice decision is aecordinely affirmed. 


RES JUDICATA—PRIVATE CLAIM-—ACT OF JUNE 2, (1858. oi 
JOHN McDonoGcH ScROOL FUND. 


Whether the Commissioner of the General Land Office has anthority to revoke a de- 
cision of his predecessor or not, such action will not preclude the Department 
from exercising full jurisdiction over the matters involved when the case comes 
up for final disposition. 


The surveyor general’s action in issuing certificates of location, under the act of June | 


2, 1858, is subject to the supervision and control of the General Land Office, under 
’ the direction of the Secretary of the Interior. 


Indemnity under section 2 of said act will only issue to the owner of the Bre to 


which title has failed; and if the applicant has parted with a portion of the land, 
alleged as a basis Eherstor. he can only receive indemnity for that portion of the 
claim which he yet owns, and to which title has failed. | 


Secretary Noble to Commissioner Stockslager, May 4, 1889. 


_ By applications, dated July 7, 10, and September 3, 1883, the “ Board | 


of commissioners John McDonogh school fund of the city of New 


ee 
vey 
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Orleans,” claiming as legatee unter the will of John McDonogh, de- 
ceased, applied through its designated attorney for the issue of certain 
indemnity warrants of location, agreeably to the third section of the 
act of June 2, 1858, in satisfaction of three private Jand claims duly 
confirmed to said McDonogh, and more particularly described as B 20 and 
B 21, American State Papers (Gale and Seaton’s edition), Vol. 6, p. 675, 
and C 86, Id., Vol. 8, p. 370. The claims first named were duly con- 
firmed by the act of March 3, 1835 (4 Stat., 779). The latter by the act 
of July, 1836 (6 Stat., 682), and located in townships 14 and 155S., R. 
23 H., and 15 8., R. 24 E., west of the Mississippi river. These claims 
as iecated contietel with superior confirmations one ase with one an- 
other, except as to about 104.81 acres. 

Claim B 20 is for a tract of land situate on the bayou des Familles, in 
the parish of Jefferson, district of Barataria, containing twenty arpens, | 
front on said bayou by the ordinary depth of forty arpens, bounded, ete. 

Claim B 21 is for a tract of land situate on the left bank of the said 
bayou des Familles, containing twelve arpens front on the said bayou 
by the ordinary depth of forty arpens, and bounded, etc. 

Claim C 86 is for a tract situate on the bank of the bayou Ouachas 
in the said parish of Jefferson, containing about thirty arpens, front on 
said bayou by a depth of about one hundred and ten arpens. 

The surveyor general at New Orleans rendered his decision Septem- 
tember 15,1884. After stating that “ agreeably to custom, this office 
referred these various conflicts to the register and receiver of the United 
States land office here for decision under section 6 of the act of March 
3,1831, and in due course these officers made and transmitted two decis- 
ions, one of November 7, 1883, and the other of June 16, 1884,” the said 
official, following the decisions named, found— 

lat. That the claim C 86is a ‘‘ confirmed located private land claim, totally unsat- 
isfied by reasons founding the right under the 3d section of the act of June 2, 1858, to 
indemnity lands for the whole area embraced in its location.” 

2d. That claim B 20 is entitled to patent as to section 55, containing 63.61 acres, T. 
15 S., R. 23 E., and to indemnity lands as to the residue of its locatiou. ” 

_ 3d. That claim B 21 is entitled to patent as to section 51, T.158., R. 23, containing 
41.20 acres, and to indemnity lands as to the residue of its location; and 

4th. That these rights to indemnity lands are to be enjoyed by those parties who 
are under the laws of Louisiana the true owners in law and equity of the land in 
place, to the extent of the interest of each, and not by the city of New Orleans, or 
the Trustees of the McDonogh School.Fund, admitted by their counsel to have long 
since sold all the land involved. 

September 27, 1884, the said attorney appealed from the said decis- 
ion adverse “to the right of the applicants to such indemnity war- 
rants.” 

December 6, 1884, the Commissioner of the General Land Office con- 
sidered said appeal, and found that the present applicants, being only 
intermediaries between the claimant, John McDonogh, and the present 
holders of the title are not entitled to indemnity on account of the land 
sold and conveyed as aforesaid; and said: 














DECISIONS RELATING TO THE PUBLIC LANDS. 465 


But in view of and controlled by the Toups case (2 L. D., 431), 1 think they are en- 
titled to indemnity to the extent represented by the several conflicts between the 
three McDonogh claims. | 

The surveyor-general was instructed to ascertain the quantity of land, 
by which the area of the McDonogh claims have been diminished by ~ 
their interferences with each other, aud to issue certificates of location 
in the usual manner (which will be in the name of the claimant John 
_ McDonogh, and result to the benefit of the present applicants, if they 

are legally entitled thereto), for the deficiency in quantity, so determ- 
ined as with the amount sold will make the whole quantity equa! to 
what would have been received under the three claims if they had: been 
capable of location without interference with each other, and had been 
so located by independent survey. See 3 L. D., 238. 

February 10, 1885, the surveyor-general transmitted, in pursuance of 
the foregoing, certificates of location for 1,526.26 acres. , 

By letter, dated October 22, 13885, your office directed the surveyor. 
general to require the applicants for said certificates to show in whom, 
the title to said lands now rests. | 

July 20, 1886, your office held that— | 

The trustees of the McDonogh school fund having conveyed all the land with full’ 
warranty and subrogation, without reference to their claim under any particular con- 
firmation, conveyed auy and all right they may have had, whether acquired under 
one canfirmation or three confirmations, and hence they are not entitled to any indem- 
nity ander the act of Juue 2, 1858, in my opinion— 
and by the same decision declined to authenticate and deliver the said 
certificates of location, and held the same for cancellation. 

The applicants on appeal from the foregoing claim error > 

1st. In assuming jurisdiction of the issue of scrip. 

2d. In re-opening without new evidence a question already decided. 

od. In holding that deeds from the applicants under valid grants 
passed to the grantees named in said deeds, all right of recovery against 
the United States growing out of invalid grants and contirmations of 
the same land. . | 

The appellant’s first specification of error is disposed of adversely to~ ° 
him in the decision of this Department in the case of Stephen Sweayze 
(5 L. D., 570), wherein it was held after a thorough discussion, that the 
act of 1858 (supra), when considered in part materia with the general 
laws on the same subject, clearly contemplates that the surveyor-gen- 
eral’s action in issuing certificatesof location is subject to the supervision 
and control of the Commissioner of the General Land Office, under the — 
direction of the Secretary of the Interior. 

As to his second allegation of error, it is sanicibnt to say that, waiv- 
ing the question whether or not the Commissioner of the Ganeral Land - 
Office had authority to set aside and revoke the decision of his prede- 
cessor, involving the same matter, yet the question being now here, 
the Secretary of the Interior by virtue of “that just supervision which 


Rear ke 8——-30) 
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the law vests in him over all proceedings instituted to acquire portions 
of the public lands,” has jurisdiction to consider the matter, aud render 
such decision as in his opinion shall be meet and proper under the cir- 
cumstances. This general rule was distinctly announced in the case of 
Charles W. Filkins (5 L. D., 49), and has since been followed by the De- 
partment. See also Adolph Peterson et al. (6 L. D., 371.) 

The remaining questions to be answered are, whether the present ap. 
plicants are entitled to any scrip at all in the premises., and, if so, to 
what amount? 

By the decision hereinbefore referred to, your office has held, for the 
reasons therein given, that no scrip could lawfully issue to them. 

I am not favorably impressed with this view of the case. Had there 
been no sales made by the city of New Orleans, legatee, ete., there can 
be no doubt that the city would have been entitled to scrip under the 
act of 1858, for the total number of acres called for by the said three 
claims less the amount of land it actually received as aforesaid under 
the claims, to wit, 104.81 acres. 

Itis shown by the record that the city of New Orleans, legatee, etc., 
has sold to various parties a considerable amount of land within the 
out-boundaries of these claims as located. Consequently, the city will 


not be entitled to indemnity for the land thus sold. Any indemnity in 
lieu of this land must be applied for by the purchaser or purchasers, in 


case their title should fail. Elias Blant (5 L. D., 617). As to the re- 
maining part of the indemnity due under the act of 1858, in satisfac- 
tion of these several claims, I am clearly of the opinion that the city of 
New Orleans, devisee, etc., is the proper applicant. 

The sales made by the city of New Orleans, devisee, etc., purported 
to convey acertain amount of land only, situated within the out-boun- 
daries of the several claims as located, and did not purport to convey 
the whole interest of the city in said claims. The purchasers from the 
city purchased only so,many acres of land. Having purchased but a 


limited number of acres of land, confessediy a much smaller number | 


than are contained in the total area of the several claims, it will not do 
to hold that such purchasers are entitled to indemnity for a much greater 
number of acres than they ever purchased or pretended to own. They 
will be entitled to indemnity, if at all, for the number of acres for which 
their title may fail. a 

It having been found that there is due from the United States an 
amount of scrip equal to the total number of acres called for by the said 
three claims, less 104.81 acres, the amount for which the register and 
receiver and the surveyor-general find that patent should be issued, and 
it having also been found that the purchasers of the land sold as afore- 
said are the proper applicants for scrip as indemnity for that land in 
case their titles fail, it must necessarily result that the city of New 
Orleans, legatee, etc., the present applicant herein, is entitled to an 
amount of scrip equal to the difference between the total amount neces- 
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sary to satisfy all the claims, and the amount the aforesaid purchaser 
will be entitled to claim as above set forth. 

This amount can best be determined by your office. When so deter- 
mined, if found to agree with the amount for which the surveyor-gen- 


eral has issued scrip, I see no objections to the authentication and — 


approval of the same. If found not to agree with such amount, then the 
surveyor-general should be directed to issue scrip in n satisfaction of these 
several claims thus correctly determined. 

The decision appealed from is reversed, and you will be governed in 
the disposition of this case by the foregoing. 


TIMBER CULTURE ENTRY—*‘DEVOID OF TIMBER.’ 


JAMES HATR. 


The phrase ‘ devoid of timber” should be construed as meaning land practically so 


and iu determining whether land falls within such description no arbitrary rule 
can be formulated for the government of every case. 

An entry should not be allowed where the returns show timber in the section; but 
a hearing may be ordered, if the correctness of the return is questioned, to detare 
mine whether the land is in fact subject to timber culture entry. 


Secretary Noble to Commissioner Stockslager, May 6, 1889. 


- December 2, 1887, James Hair presented at the land office at Kirwin, 
Kansas, an application-to enter under the timber culture act the NW. 
4 of section 29, T. 1 R. 18 W., at the same time tendering fees and com- 
missions. Said application was rejected by the register because the 
township plat showed that there was timber in the section. 

- Mr. Hair appealed and filed a corroborated affidavit setting forth that 
‘there are two cottonwood trees in said section, one of which is about 
eighteen inches in diameter, and there are also four cottonwood sprouts 
about two inches in diameter, and that the said trees and sprouts are 
all the timber of any kind that there is in said section.” A.A. Burdick 
and W. A. Buckley, the corroborating witnesses, swear that they.are well 
‘acquainted with said section and that it is exclusively prairie land and 
entirely devoid of timber with the exception of two cottonwood trees. 

The joint affidavit of Jacob Cobb and six others, which was filed in 
the loeal office, sets forth that each of them had made a personal ex- 
amination of said section for the purpose of learning the amount of 
natural forest timber standing and growing on said section, and each 
of them states that on January 2, 1888, there were Seance on said 
section the following trees, viz: 


Fifty-one cottonwood trees from one to eleven inches in diameter and from five to 
thirty feet in height, and forty six hackberry trees from one to ten inches in diameter 
and from five to twenty feet high, and seven cottonwood trees from one foot to two 
feet seven inches in diameter, and from twenty to forty feet high, and three elm trees. 


trom two to four inches in diameter and from ten to fifteen feet high, and twenty 


nine stumps. 


is a 
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April 9, 1888, after considering said affidavit, you affirmed the action 
of the local officers in rejecting tlair’s application to enter said tract 
and base your opinion on the ground that the evidence presented failed 
to show that the said sectiou is composed exclusively of prairie or other 
land naturally devoid of timber. 

Hair appealed. 

The statute providing for timber culture entries (20 Stat., 113) pro- 
vides, among other things, that the applicant in his affidavit shall make 
oath—* That the section of land specified in my said application is com- 
posed exclusively ot prairie lands or other lands devoid of timber.” 

In construing these words the decisions of the Department in my judg- 
ment, go to extremes in both directions. 

In the case of Blenkner v. Sloggy (2 L. D., 267) it was held that the 
land was devoid of timber although there were growing on the section 
about five hundred trees of natural growth, varying in diameter from six 
inches to two feet or more, consisting of ash, oak, elm and some under- 
rush. 

In the case of Box v. Ulstein (3 L. D., 143) the principles enunciated in 
the case just cited are tacitly endorsed, but the claim of Ulstein was re- 
jected on the ground that there were ten acres of trees naturally growing 
on the tract in controversy. 

In the case of Bartch v. Kennedy (3 L. D., 437) it was held that where 
there were five or six acres of trees of different kinds, probably twelve 
hundred in number, of all sizes, varying from small saplings to a few 
trees of twenty inches in diameter and located mostly on the river bank, 
where the land is subject to overflow, entry could be made under the tim- 
ber culture act. | 

These are the cases which take oneextreme. Ou the other hand, in the 
case of James Spencer (6 L. D., 217) where it was shown that there were. 
about fifty scrubby elm and cottonwood trees on the section, ranging © 
from an average of eight to twenty inches in diameter, the action of your 
office in rejecting the application was reversed on the ground that under 
the ruling of this Department in force when the application of Speucer 
was made, it should have been allowed, in that decision it is said: ‘‘ Now 
while the application herein is allowed because made when the depart- 
mental ruling permitted its allowance, I am clearly of the opinion that 
said former ruling is entirely too liberal and is not in harmony with the 
statute.” It is further stated therein that “devoid of timber” neces- 
sarily means: *“ without timber” or “ destitute of timber,” and that “the 
former ruling on this subject will not be allowed to prevail: longer.” 

In the case of L. W. Willis (6 L. D., 772) it was held that the appli- 
cation was properly rejected for the reason that the township plat of 
survey on file in the local office showed that said section had timber 
thereon, and the evidence failed to show that the section was composed 

exclusively of prairie land or other lands naturally devoid of timber. 
The decision goes on to say: 


ara. 
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I cannot follow the case of Spencer, however, in holding that because at the time 
the application to enter was made at the local office, another opinion was held at the 
Department, therefore this entry should now be allowed. * * * On this point 
the Spencer case cannot be supported hereafter. | 

The interpretation given in the Spencer case to the words “devoid of 
timber” is illiberal, technical, and too literal to conform to the spirit of 
: the act which ought not to be defeated by “sticking in the bark.” | 
aa No arbitrary rule can be established for the government of every 
ee ease. It should be the desire of the Department to ascertain what the 

intent and purpose of Congress was in the passage of the act. Clearly 
it was to encourage the artificial growth of timber in a prairie country. 
It is within the experience of all mankind living in prairie regions that 
in draws and ravines a few scattering trees are to be found thereon, — 
and it would not seem that Congress intended to exclude every tract of 
that kind from the timber culture act. It stands to reason that it was 
not the purpose to deprive the occupants of the vast prairies of the 
west of the benefits of the actif there happened to be a single tree upon 
the section. I take it, that the words “prairie land or land devoid of 
timber” within the spirit of this act, means land practically so. To give 
the act the construction placed upon it by the last decisions just cited, | 
according to their legitimate deductions and fair conclusions, would 
prevent an entry of any prairie land that had timber of any kind or 
character upon it, standing, fallen or otherwise. This is certainly too 
nalrow a view to take of the act and perhaps gues as far to one extreme 
as one of the cases first cited does to the other, wherein it is held that 
where there are twelve hundred trees on the section the tract is still. 
subject to eutry as a timber culture claim. _ 
The equities in the case are strong in favor of Hair and the matter is 
solely between him and the government, there being no adverse claim- 
ant. He invested $800 in buying a relinquishment, apparently exer- 
2 cised due care in examining the tract and seems to have acted in good 
ae faith. Iam, therefore, of the opinion, on the plaiutifi’s showing, that. 
the section in which the tract in controversy is situate is in reason, 
taking into cousideration the object of the act, keeping in mind its pur- 
pose, spirit and intent, subject to entry under the timber culture act. 

But as the affidavits differ very widely as to the number of trees grow- 

ing on the section, and it has been returned as timber land, entry there- 

on should not be allowed until the correctness of the réturn of the gov- 
ernment-survey Las been overcome. Such is the rule where laud has 

been returned as mineral or as swamp. Kaneet al.v. Devine (7 L. D., 

532); Lachance v. Minnesota (4 L. D., 479). The returns being prima 
_ facie valid the application to enter was, for that reason, properly re- 

_ jected by the local officers; but as the applicant alleges that there are’ 
but two trees on the section, a number not sufficient to defeat the ap- 

_ plication, you will order a hearing, under the rules aud regulations of 
your office, for the purpose vf determining whether or not the section 
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is “devoid of timber” as those words are construed herein. In the 
meantime, Hair’s application will stand suspended. If, on the hearing, 
the testimony discloses the fact that practically the tract is prairie land 


or devoid of timber, Hair’s application to enter thereon should be en-- 


tertained. 
Your decision is modified accordingly. 


PRACTICE—REVIEW APPEAL. 
BEALL ¥. ENGLE. 


Objection to the sufficiency of an appeal from the General Land Office will not be con- 
sidered, when raised for the first time on motion for review. 


Secretary Noble to Commissioner Stockslager, May 6, 1889. 


This is a motion filed by James R. Beall, asking that the decision of 
the Department of August 4, 1838, be reconsidered, and that the case 
be declared closed, as required by rule 90 of the Rules of Practice, 
where no appeal from your decision has been taken in accordance with 
said rule. | 

The grounds upon which said motion is based are as follows : 


First. That no appeal was ever taken from the decision of the Hon. Commissioner 
in said case, holding the defendant’s entry for cancellation, and it was therefore error 
on the part of your honor to consider the case, and reverse said decision. 

Second, That no specification of errors were filed as provided under rules 88 and 
90 of the Rules of Practice. 

Third. That if an appeal, specification or errors and argument were filed, that same 
were not served upon the opposing party, as provided under rnle 93 of the Rules of 
Practice. 

Fourth. That in considering and rendering a decision in the case your honor abro.. 
gated Rule 88 and 90 of the Rules of Practice, and existing departmental decisions. 

Fifth. Your henor erred in rendering a decision npon the merits of the case, as no 
specification of errors were filed within the time required under the rules of practice. 


Sixth. Your honor erred in not closing the case under rule 90 of the Rules of Prac- ° 


tice, for failure on part of defendant to file specification of errors within the time re- 
quired under the Rules of Practice, 

From the foregoing it will be seen that no error is alleged in the de~ 
¢ision of the Department, but said motion is based upon the grounds 
solely that the claimant did not file specification of errors within the 
time prescribed by the rules, and have the same served upon the op- 
posing party. | 

The record of said case shows, that within the time allowed for ap- 
peal from your said decision, Nathan Engle, the claimant, filed the fol. 
lowing notice: 


) TOWER CiTy, D. T., 4—5—1887. 
Mrs. JANE R. BEALL: 

I hereby notify you that I appeal from the decision of W. A. J. Sparks, in regard to 
my tree claim entry, Ne. 3618, made at Fargo, for the NE. 4 of Sec. 24,/T'. 138 N., R. 
56 W., to the Hon. L, Q. C. re Secretary of the interior, for a final Assision in 


the matter. 
NATHAN ENGLE. 


e 


¥ | 
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This notice was served upon the contestant, Mrs. Jane R. Beall, on 
the 7th day of April, 1887, as shown by the return registry receipt. 
Service of the notice is not denied by contestant, and instead of | 
taking exceptions to the failure of the claimant to file an appeal, as re- 
quired by law, prior to the rendering of the decision by the Depart- 
ment, or at the time when it was considered by the Department, he now 
asks, after the Department has decided the case upon its merits, that 
the sufficiency of said appeal be now considered. 

Rule 82 of Rules of Practice provides, that where the Commissioner 
considers an appeal defective, he shall give notice to the party of said 
defect, who shall be required to cure said defect within the time therein 
prescribed, and upon failure to do so, said appeal will be dismissed 
by the Department. As no notice was given the Commissioner of 
said defect, and the contestant having failed to take exceptions 


thereto after notice that appeal had been filed, I see no reason why 


the case should now be re-opened to pass upon a defect that should 


have been taken advantage of while the case was pending before the 


Department. 


RAILROAD GRANT—CERTIFICATION. 
PATRICK DALY. 


The title to land within the grant of July 4, 1866, passes by certification to the State, 
and such action on the part of the Department exhausts its jurisdiction over the 
land. 


Secretary Noble to Commissioner Stockslager, May 6, 1889. 


I have considered the appeal of Patrick Daly from your office decis- 
ion of June 26, 1856, rejecting his application to enter NW. 4, Sec 
17, T. 102 N., R. 28 W., 5th P. M., Worthington, Minnesota, land dis- 
trict. 

It appears from the record that the land in controversy is within the 
twenty-mile granted limits of the Southern Minnesota Railroad, and 
was certified to the State of Minnesota, for the benefit of said road 
November 14, 1868, under the acts of July 4, and 13, 1866. | 

Appellant elauns that one Sullivan had homestead entry on the tract 


at the time of the grant to said road, which was a grant in prReny, 
and that therefore said tract did not pass under the grant. 


Whatever weight might be given to the facts alleged on appeal, if this 
Department had now jurisdiction of the disposal of the said land, no 
consideration whatever can now be given them for the reason that the 
record of your office shows that said tract was included in the list of 
selections presented by said Southern Minnesota R. R. Co., July 8, 1868,._ 
and was approved to the State of Minnesota for the benefit of said 
company November 14, 1868. | 
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Under the rule in The Southern Minnesota Railway Extension Co. v. 
Kufner (2 L. D., 492) title has vested in the said company by the grant 
and approval to the State, and the Department can not disturb the 
same. 

Your said decision is accordingly affirmed. 


RAILROAD GRANT—INDEMNITY—ACT OF JUNE 22, 1874. 
SOUTHERN MINNESOTA R. R. Co., ET AL. 


Selections ander the act of June 22, 1874, are not authorized on relinquishment of in- 
demuity lands to which the right of the company had not attached. 

The acceptance of. the relinquishment by the loca] office, does not amount to an ap- 
proval of the selections based thereon. 


Secretary Noble to Commissioner Stockslager, May 6, 1889. 


I have before me the case of Southern Minnesota R. R. Co., et al, 
on appeal from your cfiice decision of January 20, 1887, which held for 
cancellation the following list of selections made by the said railroad 
company under the act of June 22, 1874, viz: W. 4 SE. 4, Sec. 6, Lot 7, 
Sec. 8, E. 4 SW. dt and SEH. 4, Sec. 30, in T. 106 N., R. 38 W., and Lot 
4, Sec. 18 T. 109 N., R. 45 W., of Sth P. M., Tracy, Minnesota land dis- 
trict—the list of said selections having been filed in the local office 
May 1, 1877. 

These selections were all claimed under the act of June 22, 1874, and 
the alleged basis on account of which they were claimed, was the relin- 
quishment by said company attached to said list, for the following de- 
scribed lands lying wholly within the indemnity limits of said road, viz: 
H.$ NE.4$ and NE. 4 SE. 4 and lots 2 and 3 in See. 3 and SH. NE. 4 
and NW. £SE. 4 and lots 5 and 6, in Sec. 5—and lots 3 and 4 and SE. 4 
NW. 4, and 8.4 NE. 4 Sec. 7, all in T. 109 N.. R. 45 W., also SW. 4 
SW. +4 and lot 4 in See. 35, T. 110 N., 8. 45 W., Sth P. M., in same dis- 
trict; said relinquishment being in favor of certain parties therein 
named and alleged to be actual settlers thereon. | 

The act of June 22, 1874 (18 Stat., 194) provides as follows: 

That in the adjustment of all railroad grants, whether made directly to any railroad 
company or to any State for railroad purposes, if any of the lands granted be found 
in the possession of an actual settler whose entry or filing has been allowed under 
the pre-emption or homestead laws of the United States subsequent to the time at 
which, by the decision of the land office, the right of said railroad was declared to 
have attached to said lands, the grantees, upon a proper relinqnishmeut of the lands 
so entered or filed for, shall be entitled to select au equal quantity of other lands, in 
lieu thereof, from any of the public lands, not mineral and within the limits of the 
grant, not otherwise appropriated at the date of selection, to which they shall receive 
title the same as though originally granted. And any such entries and filings thus 
relieved from conflict may be perfected into complete title as if such lands had not 


been granted: Provided, That nothing herein contained shall in any manner be so 
construed as to enlarge or extend any grant to any such railroad or to extend to any 
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lands reserved in avy land grant made for railroad purposes: And provided further, — 
That this act shall not be construed so as in any manner to confirm or legalize any | ‘ 
decision or ruling of the Interior Department under which lands have been certified 
to any railroad company when such lands have been entered by a pre-emption or 
homestead settler after the location of the line of the read and prior to the notiee to 
the local land office of the withdrawal of such lands from market. 





On March 19, 1886, August Jahnke made application to make timber 
culture entry for E. 4 SW. 4 and W.4 SE. 4 Sec. 30, T. 106 N., BR. 38, 
and on the same day Adolph Grams made application to make home- 
stead entry for E. 4 SE. ¢ of said Sec.’30, which applications were re- 
fused by the local officers, and in regard to these applications you say 
in said letter of January 20, 1887— 

Should the railroad selections be canceled, and the parties named at that time be  -.. | 

- found in possession of the lands, no adverse claims existing, I see no reason why they 
may not be permitted to make the entries applied for though they have acquired no - 
right to the tracts by virtue of the presentation of their applications ai a time when 
the lands were nof subject to entry. | 

The lands relinquished are not within the.granted limits of the grant 
to said road but are within the indemnity limits only, and they had never 
made selection of said lands in lieu of granted land sold by the United 

States or to which the rights of pre-emption had attached as specified 

a in the grant, and the rights of the company could not attach to specific . 

on tracts within the indemnity limits prior to such selection. The said 
| company, therefore, had no claim as against said relinquished tracts, 

“ such as contemplated in the act of June 22,1874. Dubuque & Sioux 
City R. BR. Co. (2 L. D., 542). 

It does not even appear that the lands ssiingiished would be necés- 

gary to satisfy the grant to said company. Its right had not in any 
sense ‘attached to said lands. Hastings & Dakota R. R. Co. ce L. ny 

527). 

Unless the company was entitled to the lands eo naninnied there was 
no basis for the relinguishment and hence there could be none for the 
lieu selection: Whitcher v. Southern Pacific R. R. Co. (3 L. D., 459), 

A railroad company is not authorized under the act of June 22, 1874, 
to relinquish unselected Jands lying within the indemnity limits of the 
grant and select other lands in lieu thereof. St. Paul, M. & M. BR. R. 
Co. (4 L. D., 127). 

It is only gee the lands relinquished are in sueh condition as to 
warrant a relinguishment that lieu selections thereof can be made under 
the act of June 22, 1874. Hastings & Dakota R. R. Co. (6 L. D., 716). 

It is claimed by counsel for the railroad company in their argument 
both in the case at bar and in the case of the Chicago, Milwaukee & St- 
Paul R. R. Co., on appeal from the Commissioner’s decision of October 
1, 1886, and the argument in which is specially referred to and made 
part of ‘the argument in this case, that because the local officers accepted 

the list containing the relinquishments and selections in 1877, and no 

objection was made thereto until your said letter of January 20, 18387, 


ay 
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the whole matter was definitely determined in 1877, and your office has 
- now no jurisdiction to re-open and re-try the case. And further that 
having accepted the relinguishment and marked the same restored to 
the public domain on the plat and tract books the said action amounted 
to an approval of selections also. This does not follow; on the contrary 
in Peninsular R. R. Co. v. Carlton (2 L. D., 534) where the relinquish- 
ments specifically reserved the right to indemnity under the act of 1874, 
it was held that the relinquishment was unconditional. 

In the Chicago, Milwaukee and St. Paul R. R. Co., case above referred 
to, which was decided by this Department on appeal July 9, 1888, the 
selections were not allowed. 

Your said decision is accordingly affirmed. 


ADDITIONAL HOMESTEAD ENTRY—ACT OF MARCH 2, 1889. 
JOHN SCHNABELIN. | 


The right to apply for an additional entry under the act of March 2, 1889, may be 
treated as a preferred right, in the case of au application for amendment, cov- 
ering tracts adjoining the land included in the orivinal entry, and pending at 
the passage of said act. 


Secretary Noble to Commissioner Stockslager, May 8, 1889. 


I have considered the appeal of John Schnabelin, from your office 
decision of January 18, 1888, rejecting his application to so amend his 
homestead entry made September 20, 1887, for SW. 4, SE. 4, Sec. 24, 
T. 45 N., R. 6 E., as to include with the above land the SE. 4, SE. 4, 
Sec. 24, and NE. 4, NE. 4, section 25, same township and range, Del 
Norte, Colorado, land district. 

With his application, which was made October 5, 1887, but two weeks 
after his said entry, applicant files an affidavit in which he sets forth, 
substantially, that at the time he made his said entry he was informed 
that the land which he now desires to have included in his entry was not 
vacant but was patented to or claimed by others and as the same was 
under fence and he had no official plat at command, he believed the 
same to be true and made entry for forty acres, but had he known as 
he now does that the eighty acres described in his present application 
were vacant be would gladly have availed himself of the opportunity 
to have included the same in his entry. He says further that he con- 
siders the homestead right one of great value and is reluctant to lose 
eighty acres of valuable land which he might have included in his orig- 
inal entry, and if he had known at the time of his entry that he could 
just as well have had eighty acres more, he would certainly have taken 
it. He says he used ordinary diligence and that any ordinary man 
would have believed the “current talk” that said land was already 
patented or occupied land. He further states that he is a German and 
that his means and his knowledge of English are both limited. 
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In the conclusion reached in your said decision I can not concur as 
the law now stands. 
In section 5, of the act of March 2, 1889, it is provided: 


That any homestead settler who has heretofore entered less than one-quarter section 

of land may enter other and additional land lying contiguous to the original entry, 
which shall not, with the land first entered and occupied exceed in the aggregate 
one hundred and sixty acres, without proof of residence upon and cuitivation of the 
additional entry; and if final proof of settlement aud cultivation had been made for 
the original entry, when the additgonal entry is made, then the patent shall issue 
without further proof: 
- Previded, That this section shall not apply to or for the benefit of any person who 
at the date of making application for entry hereunder does not own and occupy the 
lands covered by his original eutry: aud provided, that if the original entry shall fail 
for any reason prior to patent or should appear to be illegal or fraudulent, the addi- 
tional entry shall uot be permitted, or, if having been initiated, shall be canceled.” 


On March 5, 1889, a circular was promulgated by you and approved |. 


by the Department providing for the carrying into effect of said act. 
The entryman will, therefore, be allowed the preference right for 
ninety days after notice of this decision to make application for the 
said land under section five of said act in the manner prescribed in said 
circular. 
Your decision is modified accordingly. 





FINAL PROOF SO a ee OF N ON~-ALIEN: -A'TION. 


WENZEL PAOURS. 


U 


Proof of non-alienation between the date of making final proof and the issnance of 
certificate should not be required, if such proof was sufficient when made, aud 
the claimant had at that time duly complied with the requirements of the law. 


A defect in final proof, caused by the substitution of a witness, may be cured by new 
publication, apd the proof accepted as made in the absence of protest. 


First Assistant Secretary Chandler to Commissioner Stockslager, May 8, 
1889. 


I have considered the appeal of Wenzel Paours from the decision of 
your office dated February 6, 1889, requiring new proof and new pub- | 
lication in support of his pre-emption cash entry No. 10777 of the SW.’ _ 
4 of Sec. 21, T. 156 N., R. 58 W., Grand Forks, Dakota, land district. 

The record shows that on August 13, 1884, the register gave notice | 
of claimants intention to make final proof in support of his claim be- 
fore J. H. McCullough, a notary public at Park River, in said Territory. 
on October 3, 1884. On the day, and before the officer designated, 
came the claimant and one of the witnesses named in the notice. The 
others being absent a witness not named in the notice was substituted. 
The proof shows that the claimant was duly qualified; that the land 
was subject to settlement and entry, and that the claimant had com- 
pact with the requirements of the pre-emption laws and the regula: - 


} 
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tions thereunder relative to inhabitaney and improvement. The local 
officers accepted the proof, received payment, and issued final certifi- 
cate for the land. 

On May 10, 1887, your office suspended said entry for the reason that 
_ one of the witnesses was not named in the published notice, and claim- 
ant was required to make new publication and furnish “ new testimony 
ky one of the witnesses named in the new notice to cover such defect- 
ive testimony.” 

On June 18, 1888, the register gave new notice of claimant’s intention 
to make final proof in support of his claim, giving the names of the wit- 
nesses upon whose testimony said entry was allowed. 

On September 3, 1888, the local officers transmitted proof of new 
publication, and also their certificate that no protest was filed together 
with the corroborated affidavit of the claimant that he continued to re- 
side upon the land up to the date of his entry. On February 6, 1889, 


your office refused to aceept the proof for the reason that the claimant — 


did not furnish any new testimony that he had not alienated said land 
prior to the date of entry. 

The final proof was taken on October 3, 1884, and the final certificate 
was issued on October 27th same year. The claimant’s final proof 
shows that he had not ‘‘made any agreement or contract, in any way 
or manner, with any person or persons,” to convey said iand or any part 
thereof to any other person, and in the absence of any indication of 
bad faith, in my judgment the proof of non-alienation is sufficient. 
Again, this technical defect in substituting the witness has been cured 
by the new publication, and the claimant should not now be put. to the 
unnecessary expense of making new proof and new publication. 

In the case of Amos E. Smith (8 L. D., 204) the Department held 
that the claimant must make re-publication, where the name of one 
of the witnesses was not properly designated in the published no- 
tice; and that after re-publication, if there is no protest, the proof al- 
ready made may be accepted. In the case before me there have been 
two publications aud no protest or adverse claim was filed. In my 
judgmeut the irregularity in the substitution of said witness may very 
properly be considered as cured by the subsequent publication of the 
names of the witnesses whose testimony was accepted by the local of-. 
ficers. 

It is the policy of the government as between it and the entryman to 
deal justly and equitably where the facts disclose an honest effurt to 
comply with the law and the cules and regulations of the Department, 
and if it is to operate harshly with him, where no oue is prejudiced, to 
give literal construction thereto and technically enforce the rules, the 
equity side of the Department will be invoked, and the cold rule of the 
law forced to yield its grasp to substantial justice and equitable prin- 
ciples. Mere irregularities, not affecting the substantial rights of either 
the government or the eutryman, ought not to intervene, making him 
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unnecessary expense merely to observe the forms of the law. The gov- 
ernment with a lavish hand has placed the public domain within the 
reach of its citizens. Has invited them to partake of its bounty. Given 
them certain rules of law and practice to be observed, and when suib- 
stantially followed, the spirit of the Jaw is satisfied, and a mere irregu-. 
larity, which is prejudicial to none, will not be permitted to block the 
entryman’s pathway, strew it with difficulties and formal objections, to 
the loss of his rights and the cancellation of his entry. 

Therefore the decision of your office is accordingly modified, and said 
entry will be approved for patent. 


PRACTICE—NOTICE OF CANCELLATION. 
JOHNSON v. MILLER. 


- Notice of cancellation to the successful contestant is not sufficient if sent through the. 
. Ynail by unregistered letter. 


First Assistant Secretary Chandler to Commissioner Stockslager, May 8, 


August 17; 1885, Samuel C. Johnson, filed an affidavit of contest: 
against the timber culture entry of John W. Neif, for the SW.4 of Sec- 





tion 8, T.168., R. 26 W., Wa Keeney, Kansas, upon which hearing was ~ 


ordered and had October 15,1885. Neff did not appear ; the contestant 
submitted testimony, and, February 11, 1886, the local officers recom- 
mended the cancellation of the entry. Nett was notified of their de- 
cision and dit not appeal. The papers in the case were forwarded to 
_ your office in accordance with the rules. Before the caso was reached 
by you for consideration viz: On March 9, 1886, Neff filed a relinquish- 
ment of his entry in the local office and on April 2, following, James 
L. Miller made timber culture entry of the tract in controversy. June 
17, 1886, Johnson applied to enter the said tract under the timber cult- 
ure law but his application was rejected by the local officers because of 
the prior entry of Miller. Johnson appealed and filed affidavits setting - 
forth that he had not been notified by the local officers of the cancel- 
lation of Nefi’s entry; that as soon as he learned of it he presented his 
application and that the rejection of the same deprived him of his pref- 
erence right to enter said land as successful contestant. 

By letter of July 21, 1887, the local officers were called upon for a’ 
reportas to the manner in which the contestant, J ohuson, was notified 
of the cancellation of Neff’s entry; and in reply they stated “that no- 
tice was served on said Johnson by mail, letter not registered, and sent. 
to the post office given on our docket viz: Utica, Kansas.” 

_ By letter of August 29, 1887, you sustained the appeal of Johnson 
‘ and held that he was entitled to a right, superior to that of Miller, to 
enter said land for two reasons: 1. Because when he instituted contest 
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against the entry of Neff he, at the same time, filed application to enter 
the tract under the timber culture law, and a legal application to enter 
is, while pending, equivalent to actual entry, so far as the applicant’s 
rights are concerned, and withdraws the land embraced therein from 
any other disposition, until final action thereon—Pfaff v. Williams e¢ al., 
41, D., 455—, and 2. Because the right of the successful contestant 
was not defeated by the failure of the local officers to give him proper 
notice of the cancellation of Neff’sentry. You allowed Miller’s entry to 
stand subject to Johnson’s right. 

Johnson was notified of your said office decision and on September 29, 
1887, perfected entry of the tract; and upon bemg advised of the fact, 
by letter of November 10, 1887, you held Miller’s entry for cancellation. 

From vour said decision Miller appealed. The decision appealed 
from carried into effect the decision of Augnst 29, 1887, and upon a re- 
view of the whole record I see no reason to disturb the judgments ren- 
dered by you. The application to enter the tract in controversy which, 
you state, was made by Johnson when he instituted the contest is not 
in the record before me so that I am unable to say whether it was a 
‘legal application aud within the ruling made in the case of Pfaff v. 
Williams, supra; but there is no doubt that the second reason given for 
your decision of August 29, 1887, isa sufficient one. The relinquish- 
ment made by Neff must be regarded as resulting from the contest 
brought by Johnson and the latter was consequently entitled to notice 
of the cancellation that was the result of it. Rule 17 provides: 

Notice of interlocutory motions, proceedings, orders, and decisions shall be in writ- 
ing, and may be served personally or by registered letter through the mail to the last 
known address of the party. 

In this case it appears from the statement of the local officers that 
notice of the cancellation of Neff’s entry was sent to Johnson by a let- 
ter which was not registered, which was not sufficient notice under said 
rule. English v. Noteboom (7 L. D., 335); Churchill v. Seeley (4 L. D., 
— 689). | ; | 
~ Your decision is, therefore, affirmed. 

TIMBER CULTURE ENTRY—PRELIMINARY AFFIDAVIT. 
GRIFFITH W. McMILLAN. 


The execution of the preliminary affidavit outside of the State wherein the land is 
situated renders the entry voidable; but such defect may be cured, where good 
faith appears and no adverse claim exists, uy amendment which will relate back 
to the date of the original entry. 


Secretary Noble to Commisstoner Stockslager, May 8, 1889. 


I have considered the case of Griffith W. McMillan on his appeal 
from your office decision of January 25, 1887, holding for cancellation 
his timber culture entry made June 26, 1886, for SH. 4, Sec. 24, T.1058., 
R. 43 W., Denver, Colorado, land district. . 


ai 








DECISIONS. RELATING TO THE PUBLIC LANDS. AT9 


It appears from the record that this and some other timber culture 
entries were held for cancellation by your said office letter “P”, of 
January 25, 1887, upon the report of a special agent that the entrymen 
had ‘‘ executed the affidavits accompanying their applications, outside 
the State, knowing such action to be illegal.” 

In your said decision McMillan was allowed sixty days to apply for a 
hearing to show cause why his entry should not be canceled, and on June 
10, 1887, he filed his own affidavit stating substantially that he had 
made the entry in good faith with the intention of cultivating said land 
in forest trees, and that he has since plowed seven acres upon the said. 
tract for that purpose. 

He says he does not desire a hearing but admits the fact that he made 
the affidavit accompanying his application to enter while outside of the 
State of Colorado, but protests that he was not then aware that he was 
committing any irregularity or that his application would be thereby 
rendered illegal, and asks that he be allowed to make new entry for the 
same tract in lieu of the entry held to be erroneous, which first entry 
he says he ‘“ voluntarily relinquishes,” and in said affidavit he prays 


. that the said decision be reconsidered by your office. 


Upon the receipt of such affidavit and petition your office by letter 


&P” of April 11, 1888, said,— 


I am of the opinion that the defects in this case cannot be cured by filing supple- | 
mental affidavits, and also that as the illegality is one which was entirely within the 
power of the entryman to prevent, a new entry of the tract is precluded. Upon 
claimant’s admission of the facts I, therefore, adhere to office decision of January 25, 
1887. 


In Ferguson v. Hoff (4 L. D., 491) in which case it was alleged by 
the contestant that “ Hoff effected said entry by fraud, in this he was © 
not in the Territory at the time of making said timber culture affidavit, 
but it was made out by a notary public, located at Cavour, Dakota, 
while he was in the State of Minnesota; that said tract was not entered 


as required by law.” 


The contest in said Hoff case was instituted ‘April 20, 1883, hearing 
thereon was set for March 20, 1884, and continued until May 21, 1884, 
for the purpose of service. On May 5, 1884, Hoff filed in. the ieeal 
office his application to be allowed to make another entry of the same | 
tract. He also makes affidavit to the fact of his ignorance of the re- 
quirement that the affidavit should be made within the district in which 
the land is situated, aud of his good faith and subsequent cultivation 


(of the tract to imibe: as in the case at bar. 


It was said by this Department on appeal that “the ouly serious. 
question involved is, whether the contestant had acquired such a right 
as would bar the entryman’s application to make a new entry.” 

As the record in said cause did not show notice of the contest to 
have been legally given to Hoff prior to his application to amend, 


amendment was allowed. 
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In Lewis Holmes (6 L. D., 762) it was held that— 

The execution of the application and preliminary affidavit outside of the Territory 
in which the land is situated rendered a timber culture entry voidable, but not void, 
and when good faith appears, the applicant may be permitted in the absence of an 
adverse claim, to file a new application and affidavit executed according to law. 

See also Albert D. Boal (7 L. D., 50). 

The entryman appears to have ee acting in good faith and to have 
made the affidavit in ignorance of the requirements of the law, and 
there is no adverse claimant. He may be allowed to amend his entry 
in accordance with the new papers dated June 10, 1887, and said amend- 
ment will relate back to the date of his original entry. 

Your said decision is accordingly reversed. 


SCHOOL SELECTIONS—ACT OF JULY 23, 1866. 
DELANEY v. WATTS ET AL. AND MILLER v. SILVA. 


Section one of the act of July 23, 1866, confirmed irregular school selections for 
jJands that had been, prior to the passage of said act, and in the absence of ad- 
verse claims, sold by the State to purchasers in good faith. 

The title acquired to land by a valid school selection will not be impaired in the 
hands of the State’s grantee by a subsequent duplication of the basis used for such 
selection. 


Secretary Noble to Commissioner Stockslager, May 8, 1889. 


I have considered the consolidated cases of Delaney v. Watts and 
Miller v. Silva, on appeals of the several defendants from your office de- 
cision of January 20, 1888, involving the title to lots 1, 2, 3, 4, 5 and 6, 
and 8. 4, NE. sand E. 4, SW. 4, Sec, 25, and lots 1, 2, 3 at SH. 4, NE. 
4, and NE. 4, SW: 4, Sec. 26, T. 3, R. 13 K., M. D. M., Stockton, Cali- 
fornia, land district. 

It appears from the record that on June 22, 1861, Duncan Beaumont 
locating agent of the State, filed in the local office at Stockton, Cali- 
fornia, a list of selections in lieu of school lands being all of Sec. 16, T. 
2, S., R. 10 E., in said land district, lost to the State by reason of being 
included in a grant known as the Thompson Ranch which had been 
patented to the claimant by the United States, May 18, 1858. 


Among other selections included in said a were the tracts above 


deseribed. 

Samuel Miller purchased from the State of California, lots 1 and 2, of 
said Sec. 25, and lots 1 and 2, and SE. + NE. 4, NW. 4 SE. 4, and NE, 
+ SW. 4, of said Sec. 26, his application to purchase the same having 
been made under the State law on May 8, 1861, and made his first pay- 
ment to the State March 18, 1862, and on November 20, 1868, he paid 
for said land in full, as shown by a certified copy of his certificate of 
purchase. 

In a similar manner one Calvin Cooke, made application to the State 
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locating agent on May 8, 1861, to purchase lots 3, 4, 5, and 6, and S. 4 
NE. 4, and HE. 4 SW. 4, Sec. 25, and lot 3, in said Sec. 26, which was 
included in the same list of selections as the land purchased by Miller. 

Cooke bought this land from the State on said application and he and | 
his grantees have ever since paid to the State th® interest accruing on 
the unpaid portion of the purchase price. 

On November 28, 1868, said Calvin W. Cooke conveyed the land above 
described to the alninant P. H. Delaney by deed. : 
- That ever since about the time of their purchasing said lands from 
the State the said Miller and Cooke and their grantees have had open, 
notorious aud exclusive possession of said land, occupying, fencing, 
cultivating and using the same as their own, except that recently the 
appellants or some of them, have taken possession of a portion thereof 
under the claim that they are public lands of the United States and as 
- such subject to settlement under the homestead and pre-emption laws. 
Jobn Watts, Nicanor Watts, and Frank A. Silva, made applications to 
_ make homestead entry of certain tracts including in whole or in part, 
the lands in controversy, and on. June 26, 1884, your office decided to 
admit their applications which was ere gly done at the local office, - 
July 7, 1884. 

On Sppaul by the State it was held by this Department 7 letter of 
July 22, 1885, that the proceedings of your office in regard to the can- 
cellation of the State’s selections were ex parte and had without notice 


- tothe State, and a hearing was ordered thereon. 











At this hearing in addition to the facts already recited it appears that 
after the State locating agent had made his selections by list, date June 
22, 1861, and based upon the loss of said section 16, T. 2 S., RB. 10 E., 
some person by erasure changed the original application made to the 
locating agent and by him filed in the office of the State surveyor gen- | 
eral, by drawing a pen through and writing over the description of the 
base in lieu of which the land in said list had been selected, so that the 
- game now reads, ‘“ H, 4 Sec. 36, T. 12 S., RB. 34 E., Reserved for Indians,” 
instead of “ IE. 4 Sec. 16, T.2.8., BR. 10 E., on the Thompson Grant.” 

. The original list, however, filed June 22, 1861, and which is before me, 
was not changed and nothing appears upon the books of either the gen- 
eral or local land office to indicate that any change of basis was ever 
made or attempted. 

It farther appears that in preparing the said list of selections dated 
June 22,1861, the State locating agent used a blank prepared for use in 
selecting jands under the act of September 4, 1841, but said list was ac- 
cepted by the local officers as properly made. However, your office by 
letter of July 3, 1862, notified the local officers that on account of the 
wrong form having been used, said selection ‘‘ will be canceled,” but the 
records do not show that any noticeof said letter was given to the State 
or its grantees, and no final action was taken by your office until Feb- 
ruary 16, 18384, when the local office was notified of the cancellation of 
16184—VOL 8——-31 | 
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said selections, because of the rejection of the list and because the bases 
of the selections had been used in making other selections which had 
been approved to the State, but it does not appear that this decision 
ever reached the local office or that any notice thereof was given the 
State or its grantees. 

On June 23, 1884, this decision was declared final for want of appeal, 
but this last letter coming to the notice of the claimants under the 
State, appeal was taken and this Department ordered the hearing be- 
fore meutioned. 

It also appears that on June i, 1872, Secretary Delano approved a 
list ot indemnity selections among which appears indemnity for W. 4 
Sec. 16, T.25., R. 10 E., that the Jands selected as indemnity therefor 
have long since been patented to the parties who purchased the same 
from the State, but in the view I take of the case at bar, this fact is 
wholly immaterial, and [I am constrained to take that view of the case 
from the conclusion which I have reached, viz: if the selection made 
by the State agent in the list dated June 22, 1861, was a valid selection, 
and the State about the same time sold the land so selected, then no 
subsequent errors or duplication of base could in the least invalidate 
the titles of the State’s grantees and such duplication as between the 
government and the State must be arranged upon the final adjustment 
of the grants of school lands made to the State. 

After the hearing ordered by this Department upon the appeal afore- 
sald, your office by letter *“*C” of January 20, 1888, decided in favor 
of Miller and Delaney, grantees of the State, and the Ap picales for 
homestead entry appeal. 

After a careful examination of the record, which is voluminous, I 
have concluded that as the basis of the said selections, viz, Sec. 16, T. 
25., R. 10 E., was a good basis at the time the original list was filed, 
June 22, 1861, and as it does not appear that the State or its grantees 
had notice of the objection of your office to the blank or form used, 
and as said lands were purchased in good faith by the grantees of the 
State prior to the passage of the act of July 23, 1866 (14 Stat., 218), 
and as no adverse pre-emption, homestead or other right had attached 
at that date, the title to said land was quieted and confirmed by the 
first section of said act. 

Your said decision “that the selections were a bar to homestead ap- 
propriaticn of lands covered thereby, and therefore the selections are 
hereby held for re-instatement and the entries of the homesteaders for 
cancellation,” is affirmed. See Elias Rowe (7 L. D., 397). 


PLATT ET AL v. GRAHAM. 


ee for review of departmental decision of August 22, 1888 (7 L. 
., 249) denied by Secretary Noble, May 8, 1889. 
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FINAL PROOF PROCEEDINGS--EQUITABLE ADJUDICATION, 


SYLVESTER GARDNER. 


In publishing notice of intention to make final proof it is the fault of the register if the 


proper officer, before whom such proof will be taken, is not designated therein. 
An entry allowed on final proof taken before an officer not authorized by the statute 
or regulations to take such proof, may be referred to the Board of Equitable Ad- 
judication, if the proof is in other respects regular, and shows due compliance 
with Jaw. | 
The case of Eden Merryman cited and followed. 


First-Assistant Secretary Chandler to Commissioner Stockslager, May 
9, 1889, 


I have considered the case of the United States v. Sylvester Gardner, 
as presented by the appeal of the latter from the decision of your office 
dated February 27, 1889. | 

The record shows that said Gardner, on July 16, 1886, made home- 
stead entry of the HE. 4 of the SW. 4, the NW. 4 of the SEL and the 
SW. 4 of the NE. $ of Sec. 15, T. 23 south, of range No. 13 east, Mount 
Diablo Meridian, San Francisco, California land district. 

On January 11, 1887, the register of said office gave notice by publi- 
cation of claimant’s intention to make final proofin support of his claim 
before the superior judge of Monterey county in said State, at the 
county seat, on Thursday, March 1, 1887. The final proof was made 
before the judge of said court on the day and at the place advertised, 
and shows that the claimant was duly qualified to make homestead 
entry ; that the land was subject to settlement and entry at the date 
thereof ; that the claimant had cont pled with the requirements of the 
Jaw and the regulations thereunder relative to residence, cultivation 
aud improvement, the latter being valued at $650, It was also shown 
by the certificate of the officer before whom the proof was taken, that 
no protest or objection of any kind against said proof had been filed by 
any person. The local officers certify that they carefully examined said 
proof and approved the same. They therefore accepted payment: and 
issued final certificate for the land. Your office, on February 27, 1889, 
rejected said proof, ‘* for the reason that it was advertised to be taken 
before a superior judge, an officer not authorized to take commuted 
proof, and was taken before said officer,” citing circular of March 30, 
1886. (4 L. D. 478). 

_ On April 3, 1889 claimant by his attorney, filed in your office a mo- 
tion for review of said decision for the reason that under the ruling of 
the department in the case of Eden Merryman (8 L. D., 406) said entry 
Should be referred to the Board of Equitable Adjudication for its con- 
sideration. On April 11, 1889, your office refused said motion for the 
reason that ‘all the points raised by said motion were carefully consid- 
ered before the above decision was rendered, but this office did not feel 
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warranted in submitting these cases to the Board of Equitable Adjudi- 
cation, the proof in each case being both advertised and taken before an 
officer not authorized to take the same.” 

Counsel for appellant insists that under the ruling in the Merryman 
case (supra) the entry should be referred to said Board. 

The second section of the circular of March 30, 1886 (supra) pro- 
vides that ‘“‘such final proof shall be taken only before the following 
officers: the register or receiver of the proper land district, or the clerk 
of the county court, or of any court of record of the county and State, 
or district and Territory in which the land is situated, or before such 
clerk in some adjacent county, in case the land lies in an unorganized 
county.” The third section of the circular provides that where notices 
of intention shalt have been given under the former practice prior to the ~ 
promulgation of said circular, the cases shall not be affected by said 
regulations. 

The act of Congress approved June 9, 1880 (21 Stat. 169), provides 

That the affidavit required to be made by sections 2262 and 2301 of the Revised Stat- 
utes of the United States may be made before the clerk of the county court or of any 
court of record of 1he couuty and State or district and Territory in which the lands 
aresituated . . . . and the affidavif so made and duly subscribed shall have the 
same force and effect as if made before the register or receiver of the proper land 
district. 

By act of Congress approved March 3, 1877 (19 Stat. 403), it is pro- 
vided that proof required in homestead eutries (Sec. 2291 RB. 8.), 

May be made before the judge, or in bis absenee, before the clerk of any conrt of 
record of the county and state, or district and Territory in which the lands are situ- 
ated, ete, 

The act of Congress approved March 3, 1879 (20 § Stat., 172), provides 
that claimants under the pre-emption aid homestead laws, 

Shall tile with the register of the proper land office a notice of his or her intention 
- to make such proof. . . . . Upon the filing of such notice the register shall pub- 
lish a notice that such application has been made, etc. 

It thus appears that by said act the register is charged with the duty 
of making publication of claimant’s intention to make final proof, and, 
if he fails to designate the proper on it is the fault of the officer 
aud not of the claimant. 

In the Merryiman ease (supra) your office rejected claimaint’s commu- 
tation proof for the reason that it was taken before the judge of the su- 
perior court of Fresno county, whereas it was advertised to be taken be- 
fore the clerk of the superior court of said county. But Mr. Secretary 
Vilas, modified the ruling of your office, and directed the entry to be 
referred to the Board of Equitable Adjudication, for the reason thatthe 
proof being satisfactory as toresidence and improvement, the irregularity 
not being material, and there being no adverse claim,it would be a se- 
rious hardship to require the claimant to make new proof. There does 
not seem to be any good reason, in my judgment, why the principle 
enunciated in the Merryman case should not be applied to the case at 
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bar. The final proof shows compliance with the requirement of the law 
and regulations as to inhabitancy, cultivation and improvement; there 
is no adverse claim, and the proor was made on the day, and before the 
officer named in the advertisement. 

‘The loca officers having accepted the proof and payment for the land, 
and there being no indication of bad faith on the part of the claimant, 
in my opipion new proof should not be required, but the entry should 
be submitted to the Board of Equitable Adjudication for consideration. 
Let such reference be made. . 

The decision of your office is modified accordin gly. 


% 


PRACTICE—CERTIORARI—TRANSFEREE—APPEAL. 
PErER O. SATRUM. 


Certiorari will not lie where the petitioner has not suffered any material injury, or 
where he fails to show error in the decision complained of. 


A transferee, with notice of a decision adverse to the entryman, is required to file his 
appeai within the time prescribed by the rules of practice. 


Secretary Noble to Commissioner Stockslager, May 9, 1889. 


George L. Beckett, as attorney for Peter O. Satrum, has filed an ap- 
plication praying that the record in the case of Peter O. Satrum, involv- 
ing his cash entry for the SE.4 of Sec. 2, T. 110 N., R. 68 W., Huron, 
Dakota, be certified to the Secretary under Rules 83 ‘and 84 of Practica: 
upon the grounds contained in the affidavit of said Maeno L. Beckett, 
attached to said application. 

‘Said affidavit is substantially as follows: to wit, that he (Beckett) is 
the attorney of said Satrum, and was engaged by one Peter Nash, the 
present owner of said tract, to take steps to have the entry relieved 
from suspension; that he at once took active steps to ascertain the ad- 
dress of Peter O. Satrum, with a view of taking action in the same, and 
that as soon as he was informed of the address he received anthority to 
act and so did, by appealing the case to the Secretary of the Interior; 
that he could not have filed said appeal sooner than August 30, 1887, 

' and that he used his utmost endeavor to have the same filed within the 
time required by the departmental rules. | 

This is the sole ground upon which his application is based. He does 
not attach a copy of the decision, or state upon what ground the entry 
is held for cancellation, or allege any ground of error in said decision. 

_A certiorari will not lie where the petitioner has not suffered any 
material injury, or wherein the petitioner fails to show error in the de- 
cision complained of. Northern Pac. R. R. Co. v. Schoebe (3 L. D. , 183) ; 
Henry J. Redmond (4 L. D., 559). 

Besides it does not appear that the transferee did not have notice of 
said decision, and as he was entitled as transferee to appeal from said 
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decision, and to defend in the name of the entryman and show that he 
complied with the law,—he was also required to file his appeal within 
the time preseribed by the rules. 

This application is denied, and the papers are herewith returned. 
But you will notify the party that if an.application is presented, accom- 
panied by the decision of the Commissioner, clearly setting forth the 
errors complained of, and showing that the trausferee did not bave 
notice of the decision, it will be considered. 


FINAL PROOF PROCEEDINGS—TRANSFEREE—EQUITABLE ADJUDICA- 
TION. 


CHARLES LEHMAN. 


If the pre-emptor has in fact complied with the law up to the time of making proof, 
and can, at that time, truthfully make the regnisite final affidavit,a sale there- 
after, without such affidavit having beeu made, and prior to the issuance of final 
certificate, will not of necessity defeat the right to a patent. 


feree, where the testimony of the entryman can not be secured, showing that the 
entryman had complied with the law during the time covered by his tinal proof, 
and had not prior to the submission thereof, disqualified himself for the execu- 
tion of the necessary proof of non-alienation. . 


ee el OMAER Matton ans sate, 
Pa : mm 
: ~, 


First Assistant Secretary Chandler to Commissioner Stockslager, May 9, 
| 1889. 


In the matter of the pre-emption cash entry made by William W. De 
Witt for the 8. 4 of NE. 4 and lots No. 2 and 3 Sec. 1 T.14 N., R.17 E., 
Helena land district Montana, appealed by Charles Lehman from the 
decision of your office dated February 15, 1888, in which the decision of 
your office of March 21, 1887, holding said entry for cancellation is ad- 
hered to, the record discloses the following material facts affecting the 
questions involved. 

October 20, 1883, De Witt filed hts declaratory statement for the land 
above described, alleging settlement thereon September Ist, same year, 
and sabsequently he gave due notice of his intention to make final proof 
in support of bis claim before Edward Brassey a notary public in and 
for Meagher county, Montana at Brassey in said county on April 14, 
1884, The testimony of his two witnesses was taken at the time and 
place, and before the officer named in said notice, but his own testi- 
mony was taken before the register of the land office at Helena Mon- 
tana on April 21,1884. The testimony so taken, if true, shows De Witt 
to be a single man forty-six years of age, a native born citizen of the 
United States, a qualified pre-emptor, and that he had resided continu- 
ously ou the described tract of land from September 1, 1883, up to the 
date of making proof in April 1884. It further shows, if true, that 
there were improvements on the land at the time De Witt settled 


Equitable consideration will be given to evidence that may be submitted by atrans- | 
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thereon owned by one Thomas H. Pounds, and that De Witt purchased 
the same; that the improvements on the land at the date proof was 
made consisted of a store and dwelling, blacksmith-shop, stable, corral, 
granary, irrigating ditch and feucing—all valued by De Witt’s two wit- 
_ nesses at seven thousand dollars; and that about five acres of ground 

had been broken and cultivated. De Witt in his testimony says :—“I 
am now breaking ten acres to be sown in oats, wheat and vegetables.” 
The non-mineral affidavit made by De Witt described the land entered 
as the “ N. £” of the NE. 4 instead of the “S. $” of the NE. 4 of said 


section 1. The final affidavit required of pre-emptors by section 2262. 


Revised Statutes was not made by De Witt. Said section provides, 
among other things as follows: 

Before any person claiming the benefit of this chapter is allowed to enter lands, he 
shall make oath tliat he has never had the benefit of any right of pre-emption under 
section 2259; that he is not the owner of three hundred and twenty acres of land in 
any State or Territory; that he has not settled upon and improved such land to sell 
the same on speculation, but in good faith to appropriate it to his own exclusive use; 
and that he has not, directly or indirectly made any agreement or contract, in any 
way or manner, with any persou whatever, by which the title which he might ac- 
quire from the government of the United States should inure iu whole or in part to 
the benefit of any person except himself. 

The same day De Witt’s testimony was given in support of his claim, 
to wit, April 21, 1884, he deeded the described tract of land to the ap- 
pellant, Charles Lehman, as appears from a certified copy of said deed 
marked by appellant “ Exhibit A” and sworn to by him to be “a cor- 
rect copy of the deed executed by the said De Witt to affiant with the 
endorsements thereon. This instrument appears to have been signed, 
sealed and delivered in the presence of Harvey R. Comly, and to have 
been duly recorded April 24, 1884; and afterwards, to wit April 21, 
1886, to have been duly acknowledged before Harvey R. Comly notary 
public etc. The consideration expressed in said instrument is eight 
hundred dollars. Nearly two months after said deed was executed and 
recorded as stated, to wit, on June 18, 1884, the register and receiver 
of the local office. on the proof made as aforesaid and in the absence of 
said final preemption affidavit, permitted De Witt to make pre-emption 
cash entry for said tract of land. 

By letter ““G” of October 21, 1886, De Witt’s entry was jaapouded 


by your office and he was required to give a new notice of his intention . 


to make pre-emption proof, but in the absence of protest or objection to 
his entry, the local officers were directed to allow him to supplement 
the proof already made with the necessary non-mineral and Bee open 
affidavit. 

On December 21, 1886, Charles Lehman made affidavit that he had 
purchased from De Witt the land entered by him; 

That during the last two weeks while absent from home, he first becamé acquainted 
with the suspension of said entry and immediately took the necessary steps to secure 


the compliance of his said grantor with the instractions of the Hon. Commissioner’s 
letter “G” dated October 21, 1886, but that the said De Witt designing as affiant be- 


¢ 
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lieves to defraud him refuses to take any steps in the matter, or to make the neces- 
sary proofs; that the annexed ‘“‘ Exhibit A” is a correct copy of the deed executed by 
the said De Witt to affiant together with the endorsements thereon; that ever since 
the execution of the said deed affiant has been in possession of said described tract of 
land and has not alienated the same, and has erected improvements thereon amount- 
' ing to the sum of twenty thousand dollars, , 

Based upon this affidavit Lehman preferred a request to the local 
officers to be allowed to give and furnish the required notice and proof 
which request was granted, and thereupon notice was given by the 
register that final proof would be made in support of De Witt’s said 
pre-emption at Helena Montana on February 10, 1887—* proof to be 
made by Charles Lehman as successor in interest.” In pursuance of 
this notice the required non-mineral affidavit was duly made by Lehman, 
and the affidavit required of the pre-emption claimant was also duly 
sworn to by him “to the best knowledge and belief of affiant.” In 
relation to this notice and proof the register certified *‘ that no protest 
or adverse claim was filed during the period of publication nor upon 
the day set for making proof.” 

By office letter ‘“G” of March 21, 1887, the local officers were advised 
‘that the supplemental proof made by the assignee cannot be accepted,” 
and De Witt’s pre-emption cash entry was held by said office letter for 
cancellation. A reconsideration of this decision, it seems, was asked 
by Lehman, ‘‘and that a patent issue to De Witt on the proofs pre- 
sented or, if that is incompatible with the law and practice of the 
Department, that he (Lehman) may be permitted to make such other 
proof as will show De Witt’s compliance with the law up to the date 
of entry.” | 

S. W. Langhorn, register of the land office at Helena, Montana in a 


letter to Commissioner Sparks dated July 13, 1887, earnestly seconds 
this request and says that it is preferred by Lehman ‘in the hopes that 
‘some way may be devised by which patent may issue on the entry-and 
thereby save him (Lehman) irreparable loss.” He farther says, “ that 


the proof made by De Witt in the first instance was made as directed 
by the then register of the land office, he holding that the testimony 
of claimant must be made before the register and receiver . .. . as 
the final affidavit could not be executed before a notary public, 
aud that the omission of the signature to the final affidavit was a clerical 
mistake or oversight on the part of the officer taking proof for which the 
claimant should not be held responsible.” The register also transmitted 
‘in his said letter a report by special agent J. A. Gunn, ip which he says, 
‘‘T made a personal investigation of the land June 29, 1887, and I am 
certain there has been a strict compliance with the law on the part of 
the claimant. Some relief should be granted to Mr. Lehman.—He pur- © 
chased the land in good faith from the claimant and he has since im- 
proved the property to the extent of twenty thousand dollars. I make 
this recommendation as a matter of justice toward an innocent pur- 
chaser.” In your letter of February 15, 1883, ta the register: and 
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receiver you say,—-* While Mr. Lehman appears to have acted in entire 
good faith on his part, yet I do not feel justified in reversing my decision 
and the same is adhered to.” 7 

The reason given for adhering to said former decision is that ““the 
law and rules thereunder, allow the pre-emptor only (if living) to make. 

_ publication of notice, or pre-emption affidavit.” 

From said decision vonaen appeals and the case is now before me 
‘for consideration. _ 

I do not concur in the opinion above expressed that the law and the 
rules of the Department necessarily require, in all cases where the pre- 
-emptor is living, that the notice of intention to make proof must be — 
given and that proof must be made by the pre-emptor only. 

De Witt’s pre-emption cash entry, it appears was suspended October 
-21, 1886, two years and six months after he made the proof on which 

“final certificate issued, and the same length of time after he had trans- 
ferred his interest in the land entered to Lehman. Said entry still 
stands suspended. Sections 2450 to 2457 Revised Statutes, both in- 
-clusive, provide for the adjudication of suspended entries, by the Board. 
-of Equitable Adjudication— 7 

Upon principles of eqnity and justice, as recognized in courts of equity, 

where the law has been substantially complied with and the error or informality 
arose from ignorance, accident, or mistake; and where the rights of no other elaim-_ 
-ant or pre-emptor are prejudiced, or where there is no adverse claim. 

y= There is nothing appearing in this case which shows that Lehmang 

i has not equities which may be fully protected under the statute cited, 

and if he can satisfactorily establish the fact of such equities by show- 

‘ing the validity of De Witt’s entry, it should not be canceled. He may 

be unable to procure the usual final pre-emption affidavit, and yet be 
able to satisfactorily show that De Witt settled upon said tract intend- 
ing “in good faith to appropriate it to his own exclusive use,” and not © 
| with the intention of selling the same on speculation; and that up to, | 

the time of making final proof he had not * directly or indirectly made 

i any agreement or contract,in any way or manner, with any person | 

‘ whatever, by which the title which he might acquire from the govern- 

ment of the United States should inure iu whole or in part to the benefit 

-of any person except himself.” These facts are peculiarly within the 

‘knowledge of the settler and his testimony in relation thereto is very — 

: desirable in ali cases, but where it cannot be obtained, as in cases of 

, death or insanity, other testimony of necessity is resorted to; and, in 

wy opinion other testimony may beresorted to where the settler through 

¢ perverseness and a desire to injure the real party in interest refuses to 
testify. No greater necessity exists in cases of death or insanity for 

. allowing the facts which are usually shown by the entry man’s final affi- 

.davit to be shown by other evidence, than exists in the vase at bar if. 

the allegations made by appellant be true. He should therefore, be 

-allowed an opportunity to fully show the facts affecting the validity of: 








et 


SS Daa tie LOO Te py, 


Staaey > 
at see 
herrea 





eee ts Sas 
Ly toe one SEE By, ar 
er met at Pr ans 








A490 DECISIONS RELATING TO THE PUBLIC LANDS. 


said entry and that De Witt refuses to testify in the case solely through - 
ill will and a desire to defraud and injure him, and not because he could 

not have conscientiously made the usnal affidavit on making final proof. } 

It is clear that De Witt could not have made the statutory affidavit as. 

of the date the entry was actually made, because nearly two months. 

before that time be had sold the land to Lehman. But if he had in 

fact complied with the pre-emption law up to the time of making proof, 

and could truthfully have made the usual affidavit at that time, a sale 
subsequently made, though prior to the issuance of a final certificate 

of entry, would not of necessity defeat his right to a patent for the 


land. (Magalia Gold Mining Co. v. Ferguson (6 L. D. 218), and Orr ».. 
Breach (7 L. D. 292). 


Therefore if Lehman can satisfactorily show compliance in good 
faith with the preemption law by De Witt up to the time of final 
proof, and that the described tract is subject to entry, he should be 
permitted to do so notwithstanding he purchased De Witt’s right to 
said land the same day proof was made, and nearly two months before 
final certificate issued. 

There are facts, however, counected with this case which throw 
doubt not only upon De Witt’s good faith, but on the good faith of Leh- 
man, and on the question as to whether this land was not at the time 
of entry, and is not now, occupied for purposes of trade and business 
rather than for agricultural purposes. There should be, therefore, a 
hearing in this ease before the local land officers; and it is desirable 
that a special agent of your office should be present at such hearing 
to the end that all questions affecting the validity of said entry may be 
thoroughly investigated. The following observations and inquiries 
seem to me proper in this connection 

Only about five acres of the land embraced in this entry were broken 
and cultivated at the time final proof was made, and yet the testimony 
Shows it was then worth seven thousand dollars, and, by implication, 
that general trade and business were carried on in the store and black- 
smith shop situated thereon. How long was this land, oecnpied by 
Pounds,—the man who sold to De Witt—and what business did he 
earry on while in possession? What was the character of Lis improve- 
ments, and their value? What improvements did De Witt make, and 
what business did he follow during the seven months he was in pos- 
session? What dothe improvements of Lehman, valued at 320,000: 
consist of ? And if De Witt settled on this land for agricultural pur- 
poses and with the bora fide intention of making it his home to the 
exclusion of a home elsewhere, how does Lehman explain the fact that 
suddenly and without any previous understanding or agreement De- 
Witt, on the very day he made final proof, sold his home worth seven 
thousand dollars, for eight hundred ? | 

If practicable De Witt’s presence should be secured as a witness at. 
the hearing. If he in fact was sworn to the final pre-emption aflida- 
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vit atthe time he made proof, and the omission of his signature thereto 
‘¢was a clerical mistake or oversight on the part of the officer taking 
proof,” as stated by Mr. Langhorn, it is important that the fact be 
shown. Mr. Langhorn was not register at the time De Witt’s final proof 
was made and probably has no personal knowledge that said omission 
was in fact a clerical mistake. Mr. #. Ballou was the officer who cer- 
tified to De Witt’s testimony, and he was at that time the receiver of 
said office but was superceded it seems between ‘the times final proof 
ee and entry were wade in this case. Z. T. Burton received payment for 
\ the land as appears from the receiver’s receipt found in the record and 
dated June 18, 1884. | 
In accordance with the views above expressed, and to the end that 
the validity of said entry may be fully inquired into, you will, at ap- 
- pellant’s request, cause a hearing to be had herein before the local land 
officers at any time within ninety days after the date appellant shall 
be notified of this decision, and the evidence, together with the opin- 
ion of the register and receiver, returned to your office. 
The decisiou of your office is modified accordingly. 








REPAYMENT—DESERT LAND ENTRY. 





NAPHTALI INGLET. 


A desert land entry allowed by the local office on insufficient evidence as to reclama- 

tion is an entry ‘‘erroneously allowed ;” and if subsequently relinquished, on 

‘ account of inability to show actual reclamation, repayment may be allowed in 
the absence of bad faith. 


| First Assistant Secretary Chandler to Commissioner Stockslager, May 11, 
| 1889. | 


In the matter of the application of Naphtali Inglet, for the repay-— 
ment of the purchase money paid by him on his desert land entry, for 
the E. 4 of NE. 4 of Sec. 20, and the E.4 of SE. 4 of See. 17, T.165., 
R. 39 B., Oxford land district, Idaho, before me on appeal from the de- 
cision of your office, dated June 11, 1888, the record shows'the following 
facts : | | 

November 10, 1883, [nglet offered such evidence of the reclamation 

‘ of the described tract of land as satisfied the local land officers of his 
compliance with law, and thereupon he made final payment for said: 
tract. . : ’ 
- The evidence showed, that only fifty of the one hundred and sixty 
acres had been irrigated, and on January 6, 1888, you instructed the 
loeal officers to call on the entryman, ‘“¢ to make supplemental proof 
within sixty days, showing the reclamation of his entire tract, and the 
number, location and dimension of his lateral ditches.” 

February 18, 1888, said entry was canceled, on the following relin- 
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quishment duly signed and acknowledged by Inglet, to wit: ‘‘For the 
reason that I have failed to procure sufficient water to irrigate more 
than about seventy-five acres of my desert land claim of one hundred 
and sixty acres, and reclaim the same, I hereby relinquish to the United 
States all my right, title and claim to the within described land,”—de- 
seribing the land entered. 

In an affidavit, accoinpany ing his application for repayment, appellant 
Says, that there is a triangular shaped hill running through two forties 
of his entry and into a third forty, which is too high to be irrigated, and 
which covers twenty-five or thirty acres; “that he made his final proof 
after he had bought a water right, which he fully believed would be 
sufficient to water all of his claim, except said twenty-five or thirty 
acres,” and that he owns enongh water to irrigate and reclaim about 

seventy-five acres; that when recently notified, “that he must furnish 
water sufficient to irrigate and reclaim the whole of said land,” and 
make proof of its reclamation, he “ found that it would be impossible to 
do so at present,” and therefore he relinquished his claim, ete. 

Acting Commissioner Anderson, in denying the application, says: 

If Inglet had complied with the law under which he made his entry, the United 
States could and would have contirmed the same, but the laches were on the part of 
the claimant in not complying with the law. The law governing repayments does 
not provide for the return of the purchase money in such eases. 

The second section of the act of June 16, 1880 (21 Stat., 287), provides 
for the repayment of purchase money, “where from any cause the entry 
has been erroneously allowed, and can not be confirmed.” In this case 
the entry was erroneously allowed by the local officers on insufficient 
testimony. The entryman is chargeable with a degree of negligence in 
not securing water in sufficient quantity to reclaim the entire tract, but 
his negligence is not so gross as to amount to bad faith, or to warrant 
the inference of fraudulent intent. His final proof shows that at the 
time his entry was allowed he had conducted only a sufficient quantity 
of water on his claim to irrigate fifty acres, He testified that he was 
then the owner of a sufficient quantity of water to irrigate the entire 
tract, bat in this it seems that he was mistaken, and when called upon 
over four yedrs afterwards to show within sixty days that he had re- 


claimed his entire tract, he found it impracticable to do so, and conse- 
quently relinquished his claim. The presumption is, that he acted in 
good faith in attempting to reclaim this tract and he ought not to be 
required to perform impossibilities. If a portion of the tract is so ele- 
vated that it is impracticable to irrigate it or he, without his fault, is 
unable to obtain a sufficient supply of water to satisfy the law’s demand, 
and for that reason sarreuders his labor and improvements to the gov- 
ernment, it is certainly au arbitrary rule which will not yield him his 
money. The government cannot afford to deal thus harshly and in- 
equitably with the claimant, who has apparently put forth an honest 
effort to observe the law. His entry has been canceled and cannot now 
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be confirmed. Theapplicant, in my opinion, has brought himself within 
the statute. Repayment of the purchase money will therefore be als 
lowed. | 

The decision of your office is accordingly reversed. 


a 


CONTEST PROCEEDINGS—COSTS. 
PIKE v. THOMAS. 


Proceedings initiated against an entry by one claiming a superior right to the land 
covered thereby are in the nature of a contest, and must be governed by the rules. 
provided therefor. 

In a contest the local officers may properly require a deposit to cover the cost of tak-. 
ing testimony. 


First Assistant Secretary Chandler to Commissioner Stockslager, May 17,. 
1889. 


I have considered the appeal of Genevieve Pike, as guardian of Will... 
iam C. Pike, an insane person, from your action of November 15, 1886, di- 
recting the register and receiver of Watertown, Dakota, to dismiss a 
hearing then pending before them, wherein the said Genevieve Pike, as. 
guardian, etc., was the complainant, and David C. Thomas, homestead 
entryman, for the N. 4 of SW. 4, and N. 4 of SE. 4, Sec. 25, T. 117, R. 
53, Watertown, Dakota, was defendant. 


Pursuant to your office instructions, a bearing was commenced before. 
the local officers. November 11, 1886, at which the parties, their counsel 
and witnesses appeared. This hearing continued until the 13th, when 
if was adjourned over to the 16th, ou which day it was resumed, anda. 
demand made upon the said Gonevieve Pike for a deposit samciont to 
cover the expense of taking her testimony, in accordance with the rules — 
of practice. She refused to comply with this demand, on the ground of” 
ber poverty and lack of means. 

It also appears from the record that defendant tendered the local offi- 

- cers the funds wherewith to pay the expenses of taking his testimony 
and cross-examination. He also offered to loan Mrs. Pike an amount 
sufficient to cover the expenses of taking her testimony and that of her- 
witnesses. This she declined to accept and claimant then asked that 
the hearing proceed. | 

- November 15, 1886, the local officers telegraphed to your office, ‘in 
the hearing of Pike versus Thomas, ordered by letter of July 6th, the © 
protestaut Genevieve Pike refuses to pay or deposit for the expense of~ 
her testimony in the case, What course shall we pursue?” ‘To this in- 
quiry your office, on the same date, telegraphed as follows: *“ Dismiss. 
contest of Genevieve Pike, unless deposit is made as required by rules. 
of practice.” 
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In accordance with this instruction, the case was dismissed, and frooy 
this action of dismissal Genevieve Pike appealed directly to the De- 
partment. 

Although this proceeding is somewhat irregular, inasmuch, however, 
as the case is here it will be duly considered. 

The facts in this case show that the proceedings initiated by Gene- 
vieve Pike were directly against the homesteader’s entry and not against 
the proof offered in support of that entry. This is apparent from the 
- notice, in which the grounds of contest are alleged to be that Thomas 
had already exhausted his homestead right by a prior entry, and that 
Pike had entered a timber claim on said land prior to the entry of 
Thomas. Besides, Mrs. Pike and her attorneys treated the proceedings 

as a contest, until she was asked to deposit the necessary expenses of 
taking her testiniony. 

It should also be observed that Special Agent Bevans was, at the re- 
quest of Mrs. Pike’s counsel, directed to investigate the entry of Thomas 
and report to your office the facts elicited. Mrs. Pike complained of 
Bevans’s conduct in the case prior to the hearing, and Bevans was 
instructed to take no further partin the proceedings, unless sammoned 
as a witness by either party. Mrs. Pike did not, therefore, appear as 
a witness for the government, but in support of her contest duly ini- 
tiated, and anything Bevans did in the matter was at the request and 
suggestion of her counsel. The proceedings were clearly in the nature 
of a contest, and should be governed by the rules regulating contest 
cases, 

Rule 54 of the rules of practice prescribes that, “ parties contesting 
. pre-emption, homestead, or timber enlture entries, and claiming pref- 
erence rights of entry ander the second section of the act of May 14, 
1880, must pay the costs of contest.” 

Rule 55 prescribes that, “in other contested cases each party must 
pay the costs of taking testimony upon his own direct and cross-exam- 
ination.” | 

And Bule 58 directa “that registers and receivers may require the 
party liable thereto to give security, in advance of trial, by deposit or 
otherwise, in a reasonable sum or sums, for payment of the costs of © 

transcribing the testimony.” 

__The question here presented is one in imine, and it is therefore not 
material to its determination to consider at this stage of the case the 
question as to Mrs. Pike’s authority to act in behalf of her husband in 
the premises; for whether the contest was initiated by her in an indi- 
vidual or representative character, she was primarily amenable to the 

rule, and required to make the demanded deposit. | 

The actiou, therefore, of the register and receiver was authorized, 
and your decision is accordingly affirmed. . 
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WYOMING SCHOOL LANDS—ACT OF AUGUST 9, 1888. 
THoMAS FEF. TALBOT. 


A settlement upon a school section, made prior to and existing at date of survey, 
excepts the land covered thereby from the operation of the school grant, anc the 
State is entitled to select other land in lieu thereof so long as the claim of the 
settler exists; but if the settler subsequently abandons the land, before ‘indem- 
nity has been taken therefor, the title of the State attaches to the specific section 
as of the date of survey, and the right of oe State to select land in lieu thereof 
is extinguished. 

An act reserving land for school purposesin a Territory, so far as it affects the reserva- 
tion of the land, has the same force and effect as a school grant to a State. 

A purchase, after survey, of the possessory right and improvements of one who set - 
tled on school land prior to survey, does not carry with it any right to the land 
as against the grant. 

The right of the Territory to have sections sixteen and thirty-six held in reservation 
is statutory, and the Secretary of the Interior is not authorized by the act of 
August 9, 1888,to recognize settlement claims therefor, acquired since survey, 
and require the Territory to select indemnity in lieu thereof. 

The case of Nivens v, The State of California cited and distinguished. 


Secretary Noble to Commissioner Stockslager, May 17, 1889. 


This case comes before the Department upon the appeal of Thomas F. 
Talbot, from the decision of vour office of December 16, 1887, affirming 
the action of the local office in rejecting his application to make home- 
stead entry of lots.5, 6, 7 and 8, in Sec. 36, T. 14 N., R. 67 W., Cheyenne, 
Wyoming, for the reason that said lots are in a section reserved. for 
school purposes by the act of July 25, 1868. (15 Stat., 178). 


The fourteenth section of said act provided— 


That sections numbered sixteen and thirty-six ineach township in said Territory 
shall be, and the same are hereby reserved for the purpose of being applied to publie 
schools iu the State or States hereafter to be erected out of the same. 


No provision was made by this act for the selection of other lands in 
heu of such parts of sections sixteen and thirty-six settled upon at date 
of survey, but the sixteenth section of said act provides 

That the Constitution and all lass of the United States which are not locally in- 
applicable, shall have the same force and effect within the said Territory of Wyo- 
ming as elsewhere within the United States. 

At the date of this act, the act of February 26, 1859 (11 Stat., 358), 
providing for indemnity school selections applicable to all the States 
and Territories (except Washington Territory), was in sOreaie which is 
as follows :— | 

Where settlements, with a view to pre-emption, have been made before the survey 
of the lands in the field, which are found to have been made ou sections sixteen or 
thirty-six, those sections sha]! be subject to the pre-emption claim of such settler ; 
and if they, or either of them, have beeu or shall be reserved or pledged for the use 


of schools or colleges in the State or Territory in which the lands lie, other lands of 
like quantity are appropriated in lieu of such as may be patented by pre-emptors. 
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The Territory of Wyoming was entitled to exercise the right of selec- 
tion of other lands in lieu of school sections settled upon at date of sur- 
vey under the provisions of that act until the act of August 9, 1888, (25 
Stat., 393), entitled “An act to authorize the leasing of school and Uni- 
versity lauds in the Territory of Wyoming and for other purposes.” 

The sixth section of said act provides: 

That where iands in the sixteenth and thirty-sixth sections, in the Territory of 
Wyoming, are found upon survey to be in the occupancy, and covered by the im- 
provements of an actual pre-emption or homestead settler, or where either of them 
are fractional in quantity, in whole or in part, or wanting because the townships 
are fractional or have been or shall hereafter be reserved for public purposes, or found 
to be mineral in character, other lands may be selected by an agent appointed by 
the governor of the Territory in lien thereof, fram the surveyed public lands within ~ 
the Territory not otherwise legally claimed or appropriated at the time of selection, 
in aecordance with the principles of adjustment prescribed by section twenty-two: 
hundred and seventy-six of the Revised Statntes of the United States, and upon a de- 
termination by the Interior Department that a portion of thesmallest legal subdivis- 
icn in a section numbered sixteen or thirty-six, in Wyoming, is mineral land, such 
smallest legal subdivision shall be excepted from the reservation for schools, and in- 
demnity allowed for it in its entirety, any such subdivisions, or the portions of them 
remaining after segregation of the mineral lands or claims, shall be treated as other 
public lands of the United States. 


From affidavits which are a part of the record in the case, it appears 
that one Nicholas Conlan settled on the tract in controversy about the 
year 1868, ‘‘with the intention of making it his home and acquiring 
title to the same under the land laws of the United States.” One J.C. 
Abney filed pre-emption declaratory statement for the tract February 
28, 1871, alleging settlement June 22, 1869; but he afterwards aban- 
doned it, leaving it in possession of Conlan. The survey of this town- 
ship was made September 9, 1870, and the plat of survey was received 
in the local office December 2, 1870. Conlan, having built a house, 
and plowed, fenced, and cultivated a garden, lived continuously upon 
the tract, with his family. from 1868 until 1873. Then, his health be- 
coming very poor, he left for the east, selling all his right, title and in- 
terest on the tract and the improvements thereon to Talbot, the claim- 
ant in this case. Your office decision holds that “ Conlan, by reason of 
his settlement prior to survey, was the only person who could secure 
title to said tract as against its reservation for school purposes, and he 
could not transfer his right to a third party.” 

There can be no question that the settlement of Abney or Conlan 
upon the tract in controversy, existing at the date of survey, excepted 
the lands from the reservation for school purposes created by. the act of 
July 25, 1868, so far as it conflicted with their rights by virtue of settle- 
ment and occupancy at date of survey, and either Abney or Conlan as 
against the rights of the Territory, could have perfected a claim to the 
land under the homestead or pre-emption law under the act of February 
26, 1859. But it is contended by counsel for claimant that, as the Ter- 
ritory has the right under the act of August 9, 1888, to select indemnity 
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for such portions of sections sixteen and thirty-six as are found upon 
survey to be in the occupancy and covered by the improvements of an 
actual pre-emption or homestead settler, the Secretary, under said act 
has the discretion and power to dispose of lands settled upon and im- 
proved at date of survey to actual settlers, whether the applicant was 
or was not the settler found in the occupancy of the land at date of sur- 
vey, insisting that the provisions of the act of February 26, 1859, pro- 
tecting the rights of settlers, are enlarged by the act of August 9, 1888. 

The effect of the construction of the sixth section of the act of August 
9, 1888, as contended for by counsel for claimant, is to deprive the Ter- 


ritory of all right to sections sixteen and thirty-six, or sach portions | 


thereof as may be found upon survey to be in the occupancy and cov- 
ered by the improvements of an actual pre-emption or homestead set- 


tler; or in other words, that such settlement or occupancy at date of . 


survey excepts said tracts from the operation of the reservation for all 
time and the Territory‘is required to select indemnity to be held in 
reservation in lieu thereof. 

The act of March 2, 1853, (10 Stat., 172), establishing a territorial 
government for Washington Territory, and the general school indemnity 
act approved February 26, 1859, (11 Stat., 385), contain provisions sim- 
ilar to the sixth section of the act of August 9, 1888, providing for the 
leasing of school lands in Wyoming Territory; and while these several 


acts differ in phraseology, they all seem to have the same general object, . 


to wit: to protect the inchoate right of a settler who went upon the 
land prior to survey without notice that the land settled upon was 
school lands. 

The question as to the right of the Territory to sections sixteen and 
thirty-six when such sections were found at date of survey to be cov- 
_ ered by settlement, and afterwards abandoned by such scttler, came 
before the Department in the case of Thomas E. Watson on review (6 
L. D., 71) involving the construction of the indemnity provision of the 
act of March 2, 1853, establishing a territorial government for Washing- 


ton Territory. It was contended in that case that there is a difference’ 


between the act relating to Washington Territory (March 2, 1853), and 
the general act (February 26, 1859) relating to school lands in other 
Territories ; and that while the rulings of the Department, that the set- 
tler upon unsurveyed land which upon survey is found to be a school 
section, is the only person who can defeat the reservation for school 
purposes, might be correct as a general rule, it was not applicable to 
Washington Territory ; but the Secretary said— 

While the act reserving the school sections in Washington Territory differs in 
phraseology from the general law relating to school lands in the other Territories, 


and provides for the manner and by whom other sections may be reserved in lieu - 


of sections sixteen and thirty-six, where either of said sections may be occupied by 
actual settlers prior to survey, yet I think it is apparent that the :nain purpose and 
object.of both acts is to protect the inchoate rights of a settler who went upon the 
laud prior to survey and is found ia possession at the date of aurvey, and not for the 
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benefit of a settler who went upon the land after survey with full knowledge of the 
fact that the settlement is made upon lands reserved to the Territory for school pur- 
poses. , 

The rights of a settler on school lands prior to survey are protected because his 
settlement is made withont notice that the land settled upon and improved is within 
the specified sections, but a settler upon school lands after survey has fall notice of 
the identical lands reserved, and there can be no reason or purpose in protecting 
such settlement against the reservation for schvol purposes.—(6 L. D., 74): John Jo- 
hansen (5 L. D., 408). 

A provision similar to that contained in the sixth section of the act 
relating to school lands in Wyoming Territory, is also found in the 
seventh section of the act of March 3, 1853 (10 Stat. 244), providing for 
selection of school lands by the State of California in lieu of lands oc- 
cupied by settlers prior to survey, which is as follows: 

That where any settlement by the erectiou of a dwelling house or the cultivation 
of any portion of the land shall be made upon the sixteenth aud thirty-sixth sections, 
before the same shall be surveyed . . . other land shall be selected by the 
proper authorities of the State in lieu thereof. 

The act of August 9, 1888, provides that ‘‘ where Jands in the six- 
teenth and thirty-sixth sections of Wyoming Territory are found upon 
survey to bein the occupancy and covered by the improvements of 
an actual pre-emption or homestead settler . . . . other lands may 
be selected . . . . in lieu thereof.” Now if the object of this pro- 
vision was to except absolutely from the reservation tor school purposes 
lands so oecupied and settled upon, and to subject them to disposal 
under the settlement laws upon the application of any settler—whether 
the applicant was or was not found in the occupancy at the date of 
survey—surely the seventh section of the act of March 3, 1853, relating 
to school lands in California, which provides “that where any settle- 
ment by the erection of a dwelling house or the cultivation of any por- 
tion of the land shall be made upon the sixteenth or thirty-sixth sec- 
tion before the same shall be surveyed . . . . otherlands shall be 
selected by the proper authorities of the State in lieu thereof,” will ad- 
mit of the same construction. But the supreme court in the case of 
Water and Mining Company v. Bugbey (96 U. 8., 165) construing this 
section say : : | 

In Sherman «. Buick (93 U. 8. 209), it was decided that the State of California took 
no title to sections sixteen and thirty-six, under the act of 1853, as against ana tual 
settler before the survey, claiming the benefit of the pre-emption laws, who perfected 
his claim by a patent from the United States. In such a case, the State must look for 
its indemnity to the provisions of section 7 of the act. As against all the world, ex- 
cept the pre-emption settler, the title of the United States passed to the State upon 
the completion of the surveys; and if the settler failed to assert his claim, or to make 
it good, the rights of the State became absolute. The language of the court is (p, 
214): ‘* These things (settlement and improvement under the law) being found to exist 
when the survey ascertained their location on a school section, the c'aim of the State 
tothat particular piece of land was at an end; and it being shown in the proper 
' mode to the proper officer of the United States, the right of the State to the land 


was gone, and in lieu of it she had acquired theright to select other land, agreeably 
to the act of 1826.” 





. ~~ 
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But while the court said that the claim of the State to that particular 
piece of jand was at an end, and in lieu of it she had acquired the right 
to select other land, it clearly did not mean that the right of the State 


was absolutely extinguished, but only so far as it conflicted with the — 


rights of the settler whose acts of settlement were made prior to and 
were existing at date of survey, because the court continuing says: 
The settler, however, was under no obligation to assert his claim, and he having 
abandoned it, the title of the State became absolute as of May 19, 1866, when the 
surveys were completed. 


So therefore the effect of a settlement upon a school, section made 
prior to and existing at date of survey, is to except the tract settled 
upon from the operation of the school grant, and the State is entitled 
to select other land in Jieu thereof so long as the claim of the settler 
exists; but if the settler afterward abandons the land before the State 
‘ makes selection in lieu thereof, the title of the State immediately at- 
taches to the specific section as of the date of survey, and the right of 
the State to make selection in lieu of said tract is thereafter extin- 
‘guished. This was the ruling of the Department in the case of the 
State of California (7 L. D. 270), known as the McEvoy case, and said 
ruling is not io conflict with the ruling of the Department in the case of 
Nivens v. The State of California (6 L. D., 439), as contended by coun- 
sel. In both cases the principle was distinctly announced that the title 


to school sections settled upon at the date of survey and subsequently 


abandoned, vest in the State as of the date of survey ; but in the Nivens 
case it was held that a selection made by the State in lieu of the school 
section settled upon at date of survey and afterwards abandoned was 
illegal; whereas in the McHvoy case it was held that by the act of se- 
lection of lieu land, the title of the State became vested in the tract 


so selected, and all right to the basis was by said act completely di- . 


vested so that the title could not thereafter vest in the State although 
the settler may have failed to make good his claim. But the distinction 
to be observed is this: In the Nivens ease (although the facts are not 
fully stated in the decision), the township plat was filed June 4, 1875, 
and at that date the part of the school section used as a basis for the 
selection was occupied by a pre-emption settler, who failed to file his 
declaratory statement until September 1, 1877. The State made selec- 
tion of the lieu-land November 21, 1877. Hence having “ failed to as- 
sert his claim or to make it good” within three months after the filing 
of the township plat, the State’s title to the basis had vested at the 
date of the selection, and there was no right of selection of lieu land; 
but in the McEvoy case, the State made selection of lieu land while 
the rights of the settler to the school land existed, and having exer- 
cised the right of selection by which her title vested in the lien land, 


her right to the basis was forever gone although the settler afterwards | 


abandoned it. This principle was also aunounced in the Watson case, 
supra, in which it was held that the reservation for the benefit of schvols 
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would, by the act of selection legally exercised, be trausferred from the 
specific section reserved by the act to other lands as indemnity there- 
for, and after stating that the Territory is not bound to make selection 
of lands in lieu of school sections settled upon at date of survey, but 
may await the action of the settler, the Secretary says :— 

And if he (the settler) fails to prove up or abandons his claim, the right of the 
Territory to have such lands held in reservation would attach immediately upon the 
extinguishment of the claim cf snch settler, and no right as against the Territory 
can intervene by subsequent settlement based upon the rights of a settler prior to 
survey or the purchase of improvements thereof. 

The mere fact that the claimant in this case purchased the improve- | 
ments of a settler who had the right to perfect his claim to the land does 
not confer upon him as against the right of the Territory any better 
claim than he might have obtained by settlement without such purchase, 
beeause his right to the land can only be acquired by settlement which 
is a personal act and can only date from the time he went upon the land. 
The purchase of a prior settler’s improvements does not trausfer any 
right which the prior settler may have had by virtue of his settlemeut, 
nor cause the purchasers’ to relate back to the date of the vendor’s set- 
tlement. Knight v. Haucke (2 L. D., 188); Pruitt v. Chadbourne (3 L. 
D., 100); Cleveland v. Dunlevy (4 L.D., 121); Howell v. Bishop (6 L. D., 
608); Wachter e al., v. Sutherland (7 L. D., 165). 

It may be urged, however that the rule applicable to States does not 
apply to the Territories for the reason that the State claims under a 
grant which attaches from date of survey, and no grant is made to the 
Territories, but simply a reservation in contemplation of a fature grant. 
It has, however, been held that the act reserving land for school pur- 
poses in the Territories so far as it affects the reservation of the land, 
has the same force and effect as a grant to a State. John W. Bailey et 
al (5 L. D., 216). 

The right of the Territory to have these lands held in reservation for 
school purposes is a right given by the act and the Secretary has no 
power or authority to impair that right by disposing of them to settlers 
and requiring the Territories to select lands in lieu of such sixteenth 
and thirty-sixth section to which the right of the Territory is clearly 
shown. 

Your decision is affirmed. 


ADDITIONAL HOMESTEAD ENTRY—ACT OF MARCH 2, 1889. 


PHILOMAN D. GILBERT. 

- An additional entry under the act of March 2, 1889, may be allowed to include a tract 
of adjacent land intended to be covered by the original entry on which patent 
has issued, 

Secretary Noble to Commissioner Stockslager, May 17, 1889. 
I am in receipt of your communication of the 19th instant, relative © 

to the homestead entry of Philoman D. Gilbert, for lot 4, Sec. 2, T.15 

N., R. 15 W., in Oceana county, Michigan. 
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It appears from said communication, that in locating his homestead 
on said lot 4, he supposed that said lot was bordered by the shore of a 
lake, and acting under this impression, he erected his house at a cer- 
tain point on lot 4, as he supposed, near the lake, but which is now 
_. Shown to be upon lot 6. It also appears that lot 4 was patented to Gil- - 
bert June 20, 1870, represented on the official plat as extending to the 
lake, when in reality its north boundary is the old meander line of said 
boundary shown by exhibit ‘“ B,” submitted with your communication. 

In consideration of the long continued residence of Gilbert on the 
land now known officially as lot 6, you suggest the following plan for 
his relief : 

Ist. That Mr. Gilbert be requested to surrender his patent for lot 4, said patent 
having beeu issued under misapprehension as above stated. 

2nd. That Mr. Gilbert be advised to amend his description of homestead entry, and 
make it apply to, and include lots 4 and 6, which coutain a total of 127.22 acres. 
He can probably make the entry, and prove up his claim in one day. 

3rd. That pateut be issued to him for lots 4 and 6 and that he be protected by this 
office in all his rights to homestead this tract, whilst complying with the formalities 
necessary to secure a clear title to the land upon which he has made his home for the 
last tweuty-five years. | 

Inasmuch as patent was issued to Mr. Gikbert upon his homestead 
entry made for lot No. 4, I do not see how he can now amend his entry 
at this date to include lot No. 6; nor do I see from the papers before 
me, that the patent was issued under a misapprehension, but on the 
contrary it seems to have been issued in conformity with theentry. If 
there was any misapprehension it was in the entry and notin the issu- 
ance of patent thereon. But after a careful consideration of this case, 
I am of the opinion that the rights of this party can be fully protected 
under the 6th section of the act of March 2, 1889, which provides as 
follows : 


That every person entitled, under the provisions of the homestead laws, to enter 
a homestead, who has heretofore complied with or who shall hereafter comply with 


the conditions of said laws, aud who shall have made his final proof thereunder for 











-a@ quantity of land less than one hundred and sixty acres and received the receiver’s 
final receipt therefor, shall be entitled nuder said laws to enter as a personal right, 
and not assignable, by legal subdivisions of the public lands of the United States 
subject to homestead entry, so much additional land as added to the quantity pre- 
viously so entered by him shall not exceed one hundred and sixty acres: Provided 
That in no case shall patent issue for the land covered by such additional entry until 
the person making such additional entry shall have actually and in conformity with 
the homestead laws resided upou and cultivated the lands so additionally entered 
and otherwise fully curmplied with such laws. 


It appearing that the total acreage of lots 4 and 6 is only 127.22 acres, 
Gilbert having resided upon said lot for a long period, upon which he 
has placed valuable improvements and is still residing thereon, I see no 
reason why he may not make entry of said tract, and why patent may 
‘not issue to him upon making proof of compliance with the require- 
ments of said act of March 2, 1889. You will so advise him. 


‘ 
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PRE-EMPTION—RESIDENCE—SECTION 2260 R. S. 


DAVID LER. 


The inhibition contained in the second clause of section 2260, R.S., is against one 
who quits or abandons residence on his own land “ to reside” on the public land, 
and does not apply to a case where the pre-emptor had, in good faith, sold the 
land on which he formerly resided before establishing actual residence on the 
pre-emption claim. 

The validity of a deed made in good faith from husband to wife is recognized by the 
Department, if such deed is valid under the laws of the State or Territory in 
which the land conveyed is located. 


Secretary Noble to Commissioner Stockslager, May 17, 1889. 


July 8, 1884, David Lee, the appellant, filed declaratory statement, 
No. 5810, for the N.4 of NW. +40f Sec. 4, T. 19 S., and E. 4 of SW. 4 
of Sec. 33, T. 18 8., R. 27 W., Wa Keeney district, Kansas, alleging set-— 
tlement thereon July 5, 1884. Your office, by decision of November 15, 
1887, held said filing for cancellation as illegal under the second clause 
of Section 2260 of the Revised Statutes, which prohibits the acquisi- 
tion of any right of pre-emption under the provisions of the pre-emp- 
tion laws by any person, “ who quits or abandons his residence on his 
- own land to reside on the public land in the same State or Territory.” 
The present appeal is taken from said decision. 

It appears, that Lee had received final certificate on his homestead 
entry of another tract, June 10, 1884, and this homestead tract is the 
‘land of his own,” his residence on which you hold he “abandoned” to 
reside on said land covered by his pre-emption filing. He claims, that 
said homestead tract was not “his own land,” within the meaning of 
the statute, at the time he abandoned residence thereon, because of the 
following facts, set forth by him in an affidavit called tor by your office 
and filed in support of his present claim, viz: 

That in the month of May, 1884, his wife, Emiline M. Lee, received from the sale 
of property belonging to her, in the State of Ohio, previous to her marriage with af- 
fiant, the sum of $200.00, which she loaned affiant and which he invested in cattle; 
that after submitting said final proof [homestead] on Jnne 10, 1884, and some time 
between June 15 and July 1, 1884, affiant entered into a contract with his wife for 
the sale of said homestead, the terms being that he should convey said land to her 
for the purpose of remunerating her for the $200.00 he had received in May previous, 
and for the sum of $650 more, which she was to receive as the balauce of the proceeds 
of aforesaid property, in the month of October following, and which she did receive, 
and in pursuance of said agreement turn over to affiant, and all of which money was 
invested by affiant in livestock; that Lane county, Kansas, in which said land is 
situated was at that time very sparsely settled, and there was no notary public or 
other officer qualified by law to take acknowledgmenis of conveyances, within. 
twelve miles from affiant, . . . . he therefore delayed making said conveyance 
nutil a later date, although the contract was thoroughly nnoderstood between him 
and his wife and talked over in the presence of M.S. Ketch, a neighbor, as a witness, 
[who] at a later date received a commission to act as notary public in said county, 
and was called in to take acknowledgnient of said conveyance; that by advice of 
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parties claiming to know the law on such matters, affiant and his wife then joined in 
a conveyance of said land to Margaret Rice, his mother-in-law, who on same day and 
at the same time conveyed said land to said Emiline M. Lee, wife of affiant, the con- 
veyauce to Margaret Rice being made merely for the purpose of avoiding direct trans- 
fer from affiant to his wife, which at that time he supposed was a lezal necessity in 
order to vest the title securely in his wife in accordance with their contract, entered 
into in the latter part of June, 1884. 


This affidavit was corroborated by the affidavit of said M.S. Keteh, 
meutioned therein as the notary public before whom the conveyances 
were acknowledged and as the neighbor who witnessed tie original 
agreement for the conveyance from Lee to his wife, and, also, by the 
affidavit of the wife, said Emiline M. Lee; and attached.to said affida- 


vit was the original deed from Lee to Margaret Rice, dated and ae - 


knowledged February 5, 1886, and marked ‘filed for record,” July 19, 


1887, and also “‘an abstract of title,” showing conveyance from said — 


Margaret Rice to said Emiline M. Lee, dated, acknowledged and * filed 
for record” on the same days as said first conveyance. 

Your office in said decision of November 15, 1887 (from which the 
present appeal is taken), held on these facts, that, at the date, July 5, 
1884, when Lee claimed to have initiated his pre-emption claim by set- 
tlement, “he was the actual owner of his homestead claim, by virtue 
of title acquired June 10 previous . . . . . and must, therefore, 


be regarded as having removed from land of his own to make BeLiON: ae 


ment as a pre-emptor.” 


The contract of Lee for the conveyance of the homestead tract claimed 


to bave been made by him prior to the date of his alleged settleinent on 
the pre-emption tract, being for the sale of land, was covered by sec- 


tion six of the Kansas Statute of Frauds and Perjuries (Com. Laws of 


Kansas, p. 464), aud being in parol, was not enforceable. Your office 
was, therefore, correct in holding that at the date of his alleged settle- 
ment, July 5, 1884, he was still ‘“‘the actual owner of his homestead 


claim.” It appears, however, from his. proof in support of his pre 
emption claim (submitted, November 22, 1886), that while he claims to 


have made settlement at said date (July 5, 1884), by “commencing to 
dig a dug out,” he did not move his family is the lan@ anid commence 
actual residence thereon until April 20, 1886, about two months and @ 
half after he had made and acknowledged ue conveyance of the home- 
stead tract. 

There is a recognized distinction in the pre-emption law between 
“settlement” and “residence.” ‘The terms ‘settlement’ and ‘in- 
habits’ are both used in section 2259 in the order given, and the lan- 
guage clearly shows the distinction between the terms actual settler 
and resident, as contemplated in the pre-emption law.” Samuel M. 
Frank (2 L. D., 628.) “ An actual settler is one who goes upon the 
public land with the intention of making it his home under the settle- 
ment laws and does some act in execution of such intention sufficient 
to give notice thereof to the public,” United States et al. v. Atterberry 
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ét al. (8 L. D., 176), and cases cited therein, but this * act of settlement, 
uuless followed by actual residence, does not entitle a party to make 
entry.” Elmer v. Bowen (4 L. D., 339). It is true, if the act of settle- 


~ment be followed in proper time by actual residence, the settler is held 


to have established constructive residence from the date of settlement. 
Bat the disqualification under the second clause of section 2260 of the 
Revised Statutes is of a * person who quits or abandons his residence 
on his own land to reside on the public land in the same State or Ter- 
Titory.” To constitute abandonment of residence, the act and intent 
must concur, and it seems clear, that the statute contemplated an 
actual change of residence by the pre-emptor from land of his own and 
the establishment of such residence on the land sought to be secured 
under the pre-emption law. This view is in accord with the reason, as 
well as the letter of the law, and seems to be recognized in the decision 
of Secretary Teller, in the case of Martiuson v. Rhude, cited by Secre- 
tary Lamar in Hunt v. Lavin (3 L. D., 499). In that case Martinson 
protested against the avceptance of Rhude’s proof, on the ground 
that the latter had moved from land of his own to reside upon the tract 
in question, but Secretary Teller sustained the claim of Rhude, saying: 

It will be seen that at the time Rhuite filed he was not a quac‘itied pre-emptor, in 
that he came within the second clause of section 2260 of the Revised Statutes, but that 
when he actually established his residence on the pre-emption claim, he was not within 
the prohibition of said law. (3 L. D., 500). 

If, therefore, Lee’s conveyance of his homestead tract, which was. exe. 
cuted and acknowledged by him, February 5, 1486, was effective to 
divest him of bis title thereto, he had not been the owner thereof for 
two munths and a half before he established actual residence on the 
pre-emption claim, and at the time he established such residence, April 
20, 1886, he was uot within the said statutory disqualification. 

The validity of a deed made in good faith from husband to wife is rec- 
ge 1ized by this Department, where such deed is valid under the laws of 


_#he State or Territory in which the land conveyed is located. Hatch v. 


Van Doren (4 L. D.,358.) Underthe statute law of Kansas, “a wife may 
hold property separate from her husband, and may bargain, sell, convey, 
contract, sue and be sued, and carry on business in the same manner 
that a married man may ” (Gen. Stat., 562), and it is held by the su- 
preme court of that State, that “a wife may, through the intervention of 
a trustee or third person, buy from her husband, or sell to him, or eon- 
tract with him, to the same extent, that she may buy from, sell to, or 
contract with, any other person.” Going v. Orus (8 Kan., 87). If; 
therefore, said conveyance by Lee was bona fide and not resorted to 
as a mere expedient for evading the law, it was effective to devest him 
of his title to the land embraced therein. 

As was said by this Department in the case of Davidson ». Kokojan 
(7 L, D., 436), “* The relationship between the grantor and the grantee 
isa. . . . . Suspicions circuinstance, but not of itself sufficient 
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to justify an affirmative finding of fraud.” The other circumstances 


of this case are consistent with good faith, and due consideration must 


be given to the presumption that attends the exercise of legal rights. 
Murdock v. Higgason (6 L. D., 35). 

It is shown by Lee’s proof, that he with his family (a wife ‘and two 
children) have resided continuously on the pre-emption tract, since they 
established residence thereon, April 20, 1886, and his improvements con- 
sist of a stone house, sixteen by twenty-four feet, well furnished, a 


stable fonrteen by eighteen feet, two wells and breaking—all of the 


value of $250.00. 

I am of the opinion, that Lee, under the facts diselosed by the record, 
is not disqualified under the second clause of section 2260 of the ey 
Statutes, and there being no other objection, it is directed, that his 
proof be accepted and entry allowed and passed to patent. The de- 
cision of your office holding his filing for cancellation is reversed. 


DANIEL MATHER. 


On applieation for reconsideration of the departmental decision ren- 
dered May 10, 1887 (5 L. D , 632), a hearing is directed before the local 
office by order of Secretary Noble, May 17, 1889. | 


MINING, CIRCULAR.” 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., March 24, 1887. 


To Registers and Receivers and Surveyors General: 


GENTLEMEN: 1. For reasons stated in decision dated October 31, 
1885, in the case of the Good Return Placer Mine, (4 L. D. 221), the Hon. 
Secretary of the Interiorholds that the “ circular instructions of 9th De- 
eember, 18382, and the first requirement of the circular of 8th June, 
1883, are erroneous, and the same are accordingly overruled.” 

2. Said decision also holds— 

That the annual expenditure to the amount of $100, required by sec- 
tion 2324, Revised Statutes, must be made upon placer claims as well 
as lode claims. 

“3. That compliance ‘ with the terms of this chapter,’ as a condition 
for the making of application for patent according to section 2325, re- 
quires the preliminary showing of work or expenditure upon each loca- 
tion, either by showing the full amount sufficient to the maintenance of 


possession under section 2324 for the pending year; or, if there has 


*Omitted from Volume VY. 
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been failure, it should be shown that work has been resumed so as to 
prevent relocation by adverse parties after abandonment. | 

‘ene pending year’ means the calendar year in which application — 
is made. And you will observe that the paragraph has no reference to 
a Showing of work at date of the final entry.”* 

4, “That as section 2325 only directs proof of expenditure to the 
amount of five hundred dollars by certificate of the surveyor general 
on the claim embraced in the application for patent, if must be error to 
hold that it farther requires that amount on each individual original 
location, in lien of the amount already provided for by section 2324.” — 

d. Registers will, therefore, before receiving any application or per- 
mInitting entry upon applications already made, require a satisfactory 
preliminary showing of work or expenditure, under paragraph 3 hereof, 
upon or for the benefit of each location embraced in the claim, which 
may, where the matter is unquestioned, consist of the affidavit of the 
applicant, clearly and specifically setting out all the facts coustituting 
the compliance with the law by himself or grantors. Where application 
is made by an incorporated compauy, or where an applicant satisfac- 
torily shows by affidavit that he is not personally acquainted with the 
facts, the applicant’s affidavit may be niade by theduly authorized agent 
who has such knowledge, but whether inade by principal or agent it 
must be specifically and fully corroborated by the affidavits of at least 
two disinterested and credible witnesses familiar with the facts. This 
showing must include the year in which the application for patent is 
filed. The évidence specified in paragraph 32 of circular N of October 
dl, 1881, will still be required. Where the abstract of title is dated 
prior to the date of filing the application for patent, a continuation of 
the abstract to and ineluding such date must be filed before the appli- 
cant is allowed to make entry. 

6. Where an application tor patent embraces several locations or 
claims held in common, constituting one entire claim, whether lode or 
placer, an expenditure of five hundred dollars, under section 2325, R. 
S., upon such entire claim embraced in the application will be sufficient 
and need not be shown upon each of the locations included therein. | 

You will observe carefully the modification of the practice and regu- 
lations as above indicated. | 

Wm. A. J. SPARKS, 
Commissioner. 
' Approved March 24, 1887. 
H. L. MuLpRow, 
Acting Secretary. 


* See case of John Kinkaid, 5 L. D., 2. 
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SECOND HOMESTEAD ENTRY—APPLICATION. 
EDWARD ©. DAVIS. 


A second entry may be allowed where the first covered land that is not habitable, and 
the reasons therefor were not discoverable, by the exercise of ordinary diligence, — 
at the time of making entry. 

On relinquishment of the former entry the applicant should state under oath that 
he has not received any valuable consideration, or promise thereof, for abandon- 
ing said land, and that his relinqguishment is not intended to benefit any other 


person. 


First Assistant Secretary Chandler to Commissioner Stockslager, May 
20, 1889. 


dt have considered the appeal of Edward C. Davis from the decision 
of your office Jan. 19, 1888, refasing his application to make homestead 


entry for the W. 4 of the NE. 4 of Sec. 30, and the W. 4 of the SE. 4 


of Sec. 19, T. 35 N., R. 54 W., Chadron, Nebraska, land district. 
On March.6, 1886, Davis made homestead entry for the NW. 4 of Sec. - 


:29 T. 35 N., R. 51 W. In June 1887, he filed in the local office his ap-_ 


plication ‘to amend” said entry to cover the land first above descibed. 
In this application which is sworn to by the applicant and corroborated 
by one witness it is stated that he had lived on the land embraced in 


‘his entry since making the same and had improved the tract by build- 


‘ing thereon a frame house fourteen by sixteen feet in size, by planting 
‘fruit and shade trees, to the number of six hundred and had dug a well; 


that the water obtained in that well was poisonous and could not be 


used by any living creature and that no water could “be got in that 
‘section that man or beast could use”, and he asks that a special agent 
be sent to examine said tract in anlee that his statements might be 
‘verified. He also states that after examination he could not find a tract 
that was free and upon which he could make a farm nearer to that em- 
braced in his entry than the one he now applies for. The local officers for- 
warded this application stating that the land applied for was vacant as 
Shown by the records of their offices. Your office held that there was 


‘not sufficient reason given for a change of entry aud refused the appli- 


Cation. : 
This application is in effect and should be treated as an application 
‘to make a second entry. This entryman by his expenditure upon the 
land embraced in his original entry and by bis efforts to establish a. 
home there, has sufficiently shown his good faith in making that entry. 


The cause he now assigns for his inability to live upon the tract then — 
.selected is one that was not apparent upon the face of the land and 
-could not be ascertained even after a careful examination of the land 
’ for the purpose of determining its fitness for a home and farm. Lam of 


the opinion that one who has made an eutry for land which is anfit 
for a home and for farming purposes because of the water to be ob- 
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tained on said tract being unfit for use by reason of its poisonous quali- 
ties, that being a fact that in the nature of things could not be by 
ordinary diligence ascertained prior to entry should not in justice be 
held to have thereby exhausted his homestead right. In the case under 
consideration the applicant should file a formal relinquishment of the 
former entry and that relinquishmenut should be accompanied by his 
affidavit stating that he has not received money or other valuable con- 
sideration or the promise of such consideration for abandoning said 
land and that said relinquishment is not intended to operate to the 
benefit of any other person or corporation. Upon compliance with these 
requirements, his application to make new homestead entry for the land 
described therein will be allowed. This course is anthorized by the 
second section of the act of Congress, approved March 2, 1889. 
The decision appealed from is modified accordingly. 


— 
~ 


PRE-EMPTION ENTRY—RESIDENCE—GOOD FAITH. 


EDWARD C. BALLEW. 


A change of circumstances after settlement and before proof may be such as to ren-- 
der the submission of final proof at a particular time, in order to leave the land, 
entirely compatible with good faith. 


Secretary Noble to Commissioner Stockslager, May 20, 1889. 


I have before me the application filed by Edward C. Ballew to have 
his case re-opened and further consideration given in the matter of his. 
pre-emption claim covering the SW.4of Sec. 24, T.2 N., BR. 52 W., 
Denver land district, Colorado. 

The applicant filed his declaratory statement No. 18,988, for said 
tract, November 30, 1885, with allegation of settlement November 23,,. 
1885. After due notice by publication he offered final proof August 
28, 1886, which was rejected by the local officers, on the ground that it. 
was not satisfactory as to residence, cultivation or improvements. 

On appeal, your office found the proof as to residence deficient and 
as failing to show that claimant ‘‘designs to make of the tract a per- 
manent home.” Further, that it was ‘evidently his desire to acquire 
title, by the least possible compliance with law, to one hundred and 
sixty acres, rather than to makea home thereon,” it being admitted by 
him that it was his intention te remove his family as soon as he should 
have made final proof. So finding, your office decision affirmed that of’ 
the local office, and on appeal the Department affirmed your office de- 
cision. 

The improvements and cultivation, though somewhat limited, are- 
‘such, taking into consideration the want of means on the part of claim-- 
ant, as to indicate good faith. His personal absences, his family re-. 
maining on the tract, are on the reasons stated excusable. 
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Did, then, his statement before completing his entry, in regard to 
taking his family away from the land immediately after proofand pay- ,_ 
‘ment invalidate his proof, (in itself showing sufficient inhabitancy and 
improvement) or show such want of good faith as warranted its re- 
jection? | 
TWnder the circumstances, I think not. He swore that he took the 
land for a home, and that he has no other home. His official employ- 
ment was entered upon after settlement, and is temporary in character. 
He desires to have his faniily with him where he is employed. Having 
made such compliance with the pre-emption law as to enable him to 
make the necessary proof, pay for the land and receive final certificate, 
he offers that proof after due notice to the public, one object being to / 
put himself in a position to leave the land with his family without in- 
curring forfeiture because of absence. Had he been less frank or truth- 
ful, that purpose would not have been disclosed and he would without 
question have been entitled on the proofs to final certificate. | 
I do not think in view of what has been said that that one circum- 
stance, when considered in connection with the reasons assigned, fur- 
nishes a sufficient ground for the rejection of the proof. Had the rea- 
sons arisen prior to settlement—that is had the claimant been, prior 
to settlement, so engaged as to prevent his going with his family to the 
- claim—the case might have been different, for such action would be 
suggestive of want of good faith. But a change of circumstances after | 
settlement and before proof may be such as to render the making of the 
final proof at a particular time in order to go away from the land en-_. 
tirely compatible with good faith. 
No one appeared to o*ject to the proof; no adverse claim has inter-. 
‘vened; claimant still insists upon his rightful claim to the land and to 
certificate therefor; he has. never disposed of, nor attempted to dis- am 
.pose of his interest therein. Upon fall and careful consideration of the 
ease in all its aspects, [ am convinced that his proof as made, which is 
' much fuller and more detailed than that usually offered, should be ac- 
cepted. and final certificate issued upon payment for the land. Such 
being my judgment the departmental decision of June 15, 1888, is 
héreby revoked and you will give direction in accordance with the 
above conclusion. 


FINAL HOMESTEAD PROOF—JUDICIAL DISTRICT. 
JOHN McCABE. 


Final homestead proof may be made before the proper officer of any court of record 
in the judicial district within which the land is situated. 


Secretary Noble to Commissioner Stockslager, May 20, 1889. 


a I have considered the appeal of John McCabe from the decision of 
* your office dated May 11, 1885, affirming the action of the register in 
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refusing to sign an order for the final proof in support of his homestead 
entry for the NE. 4 of Sec. 8, T. 132 N., R.60 W., Fargo, Dakota, land 
district, to be made before an officer of a county other than that in 
which said land is situated. 

McCabe made homestead entry for said land April 10, 1883, and on 
April 21, 1888, filed with the register for the land office at Fargo, no- 
tice of his intention to make final proof under said entry before the 
judge or in his absence, the clerk of the district court in and for the 
county of La Moure, and Territory of Dakota. The register refused to 
sign an order for the proof to be made in La Moure county, holding 
that said proof should be made in Dickey county, in which the land is | 
situated. Upon appeal to your office the action of the register was ° 
approved. 

This case involves the construction of the term “ district ” as used in 
the act of March 3, 1877 (19 Stat., 403) and the act of June 9, 1880 (21 
ee. 169). Ina letter of April 1, 1885, to W. J. “Mooney (12 C. L.0., 

51), Commissioner Sparks said: 

You are advised that the word ‘‘ district” used in the acts of March 3, 1877, and 
June 9, 1840, of which the former allows final homestead proof, and the latter pre- 
emption and homestead affidavits of claimants to be taken ‘ before the clerk of the 
county court or of any court of record of the county and State or district and Terri- 
tory in which the lands are situated ” refers to the judicial district and not to the land 
district ; and where such judicial district is composed of two or more counties, the 
clerk of any court of record in the district may take the proof of pre-emption and 
homestead settlers, whose claims embrace lands situated in any other county in the 
- district. 

In the case of Henry D. Fruit, decided by this department, Septem- 
ber 9, 1887 (6 L. D., 138), it was said in regard to this letter,— 

I see po objection to the letter of the Commissioner, becanse considering the lan- 
guage and purpose of the act, it will admit of no other construction. The act pro- 
vides that such proot may be made ‘‘ before the judge or in his absence, before the 
clerk of any court of record, of the county and State, or district and Territory, in 
which the lands are situated.” 

Afterwards in the same decision, it was said,— 


The purpose of the act is to permit a person to make proof either before the regis- 
ter and receiver of the proper land office, ur before the judge or in his absence before 
the elerk of any court of record of the county or district in which the land is situated. 
The fact that the land may be embraced within several judicial districts does not affect 
the question, becanse the proof may be made before the judge or in his absence the 
clerk of the court for either of the districts: Provided that it be made in the county 
in which the lands are situated, or if that be an unorganized county, then in the 
county next adjacent. 

The decision appealed from here seems to be based upon the state- 
ment contained in the proviso above quoted, it being held that under 
that statewent the final proof must in all cases be made in the county 
wherein the land is situated, unless that county be unorganized. To 
thus limit the rule would be in effect to overrule the letter of the Com- 
missioner which in the first part of said decision is in express terms 


approved. This effect was clearly not intended by said decision. 
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I am of the opinion that the proper practice in such cases is to allow | 
final proof to be made before any court of record in the judicial district. 
within which the land is situated and that if the county of La Moure,,. 
is within the same judicial district with this land the register should 
sign the order for taking proof as requested, provided no other reason, 
exists for refusing to do so. 

The decision appealed from is modified accordingly. 


TIMBER CULTURE CONTEST—CHARACTER OF LAND. 
SAMPSON vw. LAWRENCE. 


In a contest against a timber culture entry, non-compliance with the law will not be 
excused on the plea that the land is too wet for the successful cultivation of trees, 
where it appears that the character of the land was known at the time of entry, 
and that no effort was subsequently made to reclaim or properly prepare it for: _ 
the growth of trees. 


First Assistant Secretary Chandler to Commissioner Stockslager, May 20,. . 
1889. 


I have considered the case of Joseph D. Sampson vw. Carrie E. Law-. 
rence, upon the appeal of the former from your office decision of De- 
cember 11, 1885, holding for cancellation her timber culture entry for. 
the NE. 4 of section 25, T. 94 N., R. 54 W., Yankton land district, Da-. 
kota. 

The claimant made timber culture entry for the said land March 24, 
1881, Sampson filed his contest affidavit September 13, 1884. It charged > 
that the claimant had not broken any part of the said land, that there. 
was about five acres of old breaking which had not been cultivated, 
nor had she planted any trees. Hearing was had November 25, 1884, 
both parties being personally present and represented by their respect- 
ive attorneys. 

The local officers rendered their decision January 15, 1885, in favor- 
of the contestant; upon appeal your office affirmed their action and 
held claimant’s Sntey for cancellation. 

Lawrence appealed to this department and the case is now before me. 
for cousideration. ; 
The testimony establishes these facts:: About ten acres of the said 
land had been broken by a former entryman; these ten acres were re- 
plowed in the fall of 1882, by the claimant. This was the extent of her- 
_ breaking and cultivation; no trees were planted except that the father 
of the claimant in her behalf made an experiment of planting sixty or 
seventy cuttings in the spring of 1883, about May 20, on the broken part. 
of the claim. None of them lived. The excuse given by claimant for- 
her non-compliance with the law is, that the land is bottom land too low 
and during the whole period of her entry too wet for cultivation and. 
the successful planting of trees. This character of the land is borne. 
out by the weight of the evidence. The testimony on the part of.the. 


‘ 
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claimant clearly shows that the land undrained is wholly unfit for the 
planting and growing of trees; but can this be pleaded in excuse for, 
failing to comply with the requirements of the timber culture law? I 
think not. 3 | 

The object of the law is “ to encourage the growth of timber,” and an 
entry under this law for lands, wholly unfit to serve the expressed pur- 
poses of the law, seems to me can not be upheld. If trees will not 
grow on this land, it is absurd to sustain an entry, which is based upon 
the obligation of the entryman to plant and cultivate trees there. The 
statement alone proves the correctness of this proposition. The claim- 
ant gives no assurance that there will be a change in the condition of 
the land at any time, at any future period; what good purpose can it 
then serve to keep the entry alive ? 

True, the witness van Antwerp, a surveyor, speaks of a ditch that 
will, he thinks, eventually be dug through this land. Such ditch had 
been surveyed to commence two miles east of this land, and, it is cal- 
culated, will extend to about half a mile west of it. He is the only wit- 
ness who makes mentivn of the ditch; it is not shown when it would 
be made through this land and what effect the completion would bave 
upon the qualifications of this land for the growth of trees. Neither is 
it shown, that the ditch 1s to be dug wholly or partially under the aus- 
pices of the claimant, or that she, in any manner, has interested her- 
self about it. This statement of the witness van Antwerp then, seems 
to me, is entirely too uncertain to base a judgment thereon. : 

It being established by the evidence that the claimant has failed to 
comply with the requirements of the law, her entry, in the face of the 
contest, must be canceled; the natural unfitness of the land for the 
growth of timber cannot be accepted as an excuse, it appearing that 
she was cognizant of the character of the land at the time of her entry. 

There being no effort on her part to reciaim the tract by drainage, or 
in any other way fit it for the cultivation and growth of timber in keep- 
-ing with the intent and spirit of the act your said office decision is 
therefore affirmed. | 7 


FINAL PROOF PROCEEDINGS—CROSS-EX AMINATION. 


Lovia A. SHORT. 


The regularity of final proof should be determined under the regulations in effect at 
the date of its submission. 

A certificate of the officer before whom the final proof was taken, that the claimant 
and witnesses were duly cross-examined, may be accepted under the regulations 
of December 15, 1885, where such examination was not reduced to writing. 


First Assistant Secretary Chandler to Commissioner Stockslager, May 20, 
1889. 


The pre-emption proof made by Lovia A. Short before the probate 
judge for Ness county at Ness City, Kansas, September 25, 1886, in sup- 
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port of her declaratory statement filed September L1th, alleging settle- 
ment September 9, 1885, upon NW. 4 Sec. 27, T.175S., BR. 26 W., Wa 
Keeney, Kansas, was presented October 28, 1886, and same day re- 
jected by the local officers for the reason that it was “ not accompanied 
with cross examination of said claimant and her witnesses as ae 
by Department circular ot September 23, 1886.” 

Upon appeal by the claimant wherein it was alleged that her proof 
was mace before the receipt of the said circular at the local office and 
that being “almost blind and very infirm . . . . it would work a 
great hardship to comply with said requirement” the stated action be- 
low was sustained by your-office decision of July 1, 1887. | | 

The claimant again appeals and contends that her proof was “ regu- 
larly made according to the rulings . . . . supposed to be in force 
at that time.” : 

The said circular approved September 23, 1886 (5 L. D. 178), after 


- calling the attention of registers and receivers to the circular approved 


December 15, 1885 (4 L. D. 297), set out that *‘ claimants and witnesses 
must be cross examined in all cases of final proof; and you are in- 
structed to reject all proofs not accompanied with the required cross 
examination.” 

Section 3 of the said circular approved December 15, 1885 (4 L. D. 
298), is in the words following: : 

Officers taking affidavits and proofs must test the accuracy and reliability of the 
statements of applicants and claimants and the credibility and means of informa- 
tion of witnesses by a thorough cross examination. Questions and answers in such 
cross examinations will be reduced to writing and the cost thereof included in the 
cost of writing out the proofs. 


Section 8 of the same circular required registers and ‘receivers to 
thoroughly scrutinize all proofs taken before officers other than them- 
selves and to “‘see that all papers are complete and perfect before an | 
entry is allowed or the papers transmitted.” 

It seems to be admitted by your office, and I have deemed it safe to 


assume that on September 25, 1886, when the claimant made proof as 


stated, the said circular approved the 23d instant or two days before 
had not been received at the local office. 

As the proof in question should be governed by the rulings that were 
known to prevail in the land district when the same was made, I have 
considered the case at bar with reference to circular of December 15, 
1885, supra. The circular last mentioned, while providing that the re- 
quired cross examination be reduced to writing and that the papers be 
complete, does not, like the circular of September 23, 1886, npon which 
the local officers based their action, expressly direct the rejection of final 
proof unaccompanied by such cross examination. 

The manifest purpose of the circular under consideration in providing 
for the cross examination of claimants and witnesses by officers other - 


than the local officers, was to “‘test the accuracy and reliability ” of their 
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statements. That this purpose was accomplished is shown by the cer- 
tificate accompanying the proof in question and of even date therewith, 
whereby the probate judge, before whom the same was made certifies 
that he ‘‘made a thorough cross examination of the claimant and wit- 
nesses, but the same was not reduced to writing for the reason that no 
statements contradictory to the examination in chief were elicited.” 

Your office also found the claimant’s proof to be unsatisfactory and 
required her to submit an additional and corroborative affidavit showing 
the cause and duration of her absences from the land. This action is in 
my opinion without warrant. 

- Thereis nothing in the proof submitted to show that the claimant was 

at any time after establishing her residence on the land absent there- 
from, while both herself and witnesses swear that such residence for 
almost a year was continuous. 

It isshown by the proof mentioned that the claimant-—-a single woman 
seventy-eight years of age—made settlement on the land September 9, 
1885, by building a house; that she established actual residence thereon 
October 8th following, and continued thesame; that her improvements, 
valued at $200, consist of two houses, sixteen by twenty-two and four- 
teen by eighteen, one mile of wire fence, a well, and fourteen acres cul- 
tivated. | 

The claimant’s proof, aside from the irregularity hereinbefore referred. 
to, is to my mind satisfactory and convinces me that she has rendered a 
substantial compliance with the pre-emption law and the regulations of 
the Department. I am, therefore, of the opinion that in the absence of 
an intervening claim, the proof submitted should be accepted and the 
entry allowed. | 

Your decision is reversed. 


PRIVATE ENTRY—ACT OF JULY 4, 1876. 


WILLIS A. ERSKINS. 


Public lands affected by the repeal of section 2303, R.S., are not subject to private 
entry until they have been offered at public sale. 

A private cash entry, though illegally allowed, is, while of record, a bar to the allow- 
ance of a homestead entry for the Jand included therein. 


First Assistant Secretary Chandler to Commissioner Stockstager, May 21, 
1889. 


I have considered the appeal of Willis A. Erskins, ». The United 
States, from the decision of your office dated February 24, 1888, reject- 
ing his application to make homestead entry for the SW. 4, of SE. 4, 
N. 4, of SE. 4, SW. 4, of NE. 4, Sec. 34, T. 135 N., R. 1 W., New Orleans, 
land district, La. 3 | 

The record shows that on May 5, 1887, one Attwood Violett, made 
private cash entry No. 10,474, for the 8. $ of NE. +, and NW. 4, of NE. | 
4, and SW, 4, Sec, 34, T, 13 N., R 1 W., and on May 20th, same year, 
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he made private cash entry No. 10,545, for the SE. i and NW. 4, Sec. 
34, T.13 N., B.1 W., in said land istrict. 

On or about October 28, 1887, Erskins applied to ee homestead 
entry for the land first herein desorbed. alleging that he with his fam- 
ily had resided thereon since Rebridary 10, 1883, and that he had im- 
provements there, consisting of a log dwelling house, a corn crib and 
twenty-eight acres fenced and under cultivation, of the value of $160. 
This application was refused by the local officers because of the exist- 
ence of Violett’s cash entries. 

_ Erskins appealed from the adverse action of the local office and there- 
in alleges that the private cash entryman Attwood Violett, resides in 
the city of New Orleans, that he made no settlement on the tract in 
controversy or cultivated or improved the same while he, Erskins, and 
his family have resided thereon continuously ever since February 10, 
1883. That he purchased and made bona fide improvement on the land 
‘¢with the firm intention of making it his home and securing to himself 
the benefits of the homestead law;” that he has no other home and 
there are no other vacant lands fit for cultivation near said tract, and 
asked that the action of the local office be overruled and that his home- 
stead application be allowed. | 

On February 24,1888, your office by letter “C” addressed to the 
register and receiver at New Orleans, La., affirmed the rejection of 
irskins’ homestead application, and feorera: cited the case of Watts v. 
Forsyth (6 L. D., 306), as authority for so doing. 

In due time Ereking as homestead applicant appealed to this Depart 
ment and the case is now before me. 

The land included in Violett’s entries was offered at. public sale in 
1839, and not having been sold became subject to private cash entry — 
and so remained until the passage of the act of Congress approved 
June 21, 1866, section one of which act provides: 

That from and after the passage of this act all the public lands in the States of 
Alabama, Mississippi, Louisiana, Arkansas and Florida, shall be disposed of accord- 
ing to the stipulations of the homestead law of twentieth May, eighteen hundred — 
and sixty-two, (14 Stat., 66 and Sec. 2303, R. 8.). 

By an act of Congress approved July 4, 187 6, the foregoing provisions 
of section 1, of the act of June 21, 1866, were repealed; but at the 
same time it further declared,—‘‘And provided that the public lands 
affected by this act, shall be offered at public sale as soon as practica- 
ble from time to time, and according to the provisions of existing law, 
and shall not be subject to private entry, until they are so offered.” 
(19 Stat., 73). 

The panos of your office fail to show that any of this land has been 
offered at public sale in accordance with the provisions of said act of 
July 4, 1876, and was not, therefore, at the date of Violett’s entry sub- 

ject thereto. While said entry remained of record, however, the land 
covered thereby was not subject to disposal under the hoiiestead law 
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and the local officers were justified in refusing to allow Erskins to make 
entry according to his appleation. 

Violett’s entries being, according to the records of your office, in- 
valid and illegal, are hereby held for cancellation and you are directed 
to give him notice that he will be allowed ninety days from service of 
such notice within which to show cause why said entries should not be 
canceled. If he shall, within the time specified, present anything in 
support of said entries, you will consider the same and determine his 
rights thereunder. If nothing shall be submitted by the cash. entry- 
man you will at the expiration of said period, cancel said cash entries. 
Erskins’ application to make homestead entry should be held subject 
to the tinal disposition of Violett’s entries and if those entries be finally 
canceled, that application should be allowed unless something not pre- 
sented by the record now before me, prevents such action. 

The decision appealed from is accordingly modified. 


MINING CLAIM—IRREGULAR PROOF. 


INSTRUCTIONS. 


Non-compliance with paragraph 5, circular of December 14, 1885, may be waived, if 
the proof is substantially in accordance with prior regulations. If such proof 
does not, in some form, show the requisite work or expenditure the discrepancy 
may be supplied by supplemental affidavit. 


First Assistant Secretary Chandler to Commissioner Stockslager, May 21, 
1889. 


I have considered the matter submitted with your letter of May 7, 
1889, relative to the proof in certain mining claims now pending in 
your office. 

If the proof in these cases is substantially in accordance with the 
mining regulations existing prior to the issuance of the circulars of 
December 14, 1885, and March 24, 1887, and shows “ the facts” con- 
stituting compliance with such regulations, I can see no objection to 
the issuance of patent thereon. If such proof however, does not in 
some form show the requisite work or expenditure, the discrepancy 
may be supplied by supplemental affidavit showing that due compliance 
with the law in such matter had been observed at the time of applica- 
tion. . . 

With the modifications indicated the course suggested in your letter 
meets the approval of the Department. 


Commissivner Stockslager to Secretary Noble, May 7, 1889. 


I have the honor to make the following statement, and to ask that | 
' may be instracted in the matter therein referred to. 
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This office has now reached for examination, in the regular order, ex 
- parte mineral entries which were made in December, 1886. As such ex- 
amination proceeds, it is found that the registers have to a great extent 
ignored the instructions contained in paragraph 5, circular * N ” of this 
office approved December 14, 1885 * (circular, in other respects only, 
modified by circular “« N” ae cosed March 24, 1887*), copies herewith 
enclosed. 

In about twenty per cent of the cases examined the * satisfactory 
preliminary showing of work or expen eiiure “ pear? in said circular 
has not been made. 

It is purposed by this office to eall the attention of the local officers: 
to their dereliction in this matter and to direct that a more strict com- 
pliance with said circular instructions approved March 24, 1887, be ob- 
served by them in the future. \ 

As to the cases (entries) now in this office in which the evidence re- 
ferred to is wanting: 

Where the applicant has made a sworn statement, see paragraph 31, 
of the mining circular, copy inclosed, that he is the owner, and in pos- 
session, of the claim by virtue of compliance with the law and regula- 
tions, and where the claim has stood the test of due notice of applica- 
tion for patent and no adverse claims have been filed, or if filed, they 
have been regularly disposed of, and has remained in this office more 
than two years, made necessary by reason of the arrears of work, be- 
fore reached for examination, without any protest there against being 
. filed, I think that it may be assumed that no adverse interests exist, 
and, that, all else being regular, a patent inay be properly issued. 

If the foregoing meet with your approval the work on mining claims 
in this office would be facilitated. 


COMMUTATION PROOF—CULTIV ATION—RESIDENCE. 
JOHN W. ALDERSON.+ 


In commutation cases breaking may be accepted as sufficient proof of cultivation, if 
‘compliance with the law isin other respects satisfactorily shown. 

After the establishment of residence, temporary absences, for the purpose of ear aie | 
a livelihood, do not authorize a presumption of abandonment. 


Secretary Vilas to Commissioner Stockslager, May 18, 1888. 


‘I have considered the appeal of John W. Alderson from the decision 
of your office of July 9, 1886, rejecting his final proof and holding for 
cancellation his homestead entry, No. 2663, and cash entry No. 5135, 
on theS. $ SE. + Sec. 30, S.$ SW. 4 Sec. 29, T, 111 N., R. 65 W., Huron 
district, Dakota Territory | 
*See 4 L. D., 374, and this volume page 505. t Omitted from Vol. VI. 
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Alderson’s homestead entry upon the land was made March 29, 1883, 
and on October 24, 1883, he commuted his homestead to a cash entry 
and made final proof, which was approved by the local officers and pay- 
ment for the land accepted. 

It appears from the proof, that Alderson established actual residence 
upon the land April 16, 1883, and remained thereon, with the exception 
of absences aggregating about five weeks, until the date of the final 
proof, October 24, 1883, a period of six months and eight days; and 
that his absences were necessary in order to enable him to make a liy- 
ing. His improvements, which cost $175.00, consisted of a two-story 
house, ten by twelve feet, with shingle roof, and a well and tive acres of 
land broken. 

In obedience to the requirement of your office, Alderson furnished, 
December 3, 1885, a corroborated supplemental affidavit, setting forth 
that his absences were from June 5, to June 8, and from July 16, to 
August 16, and from September 4, to September 6, 1853; that on Octo- 
ber 24, 1883 (the date of his final proof), he removed from the land to 
Wisconsin, where he has since lived; ‘‘that he did not settle on and 
improve said land to sell the same on speculation, but in good faith to 
appropriate it. to his own use and always did and does still intend to 
use said land as his homestead; and that the land has been leased out 
by him for two years (1884-5) and cultivated each year, and has been 
assessed to him and he has annually paid the taxes thereon.” 

Your office, July 9, 1886, rejected the proof as thus supplemented and 


held for cancellation his original and cash entries. Alderson appealed .. 


from said decision and attached to his notice of appeal an affidavit, 
dated August 13, 1886, that “ about April 10, 1886, he broke or caused 
to be broken twenty acres of the land and that previous to that time he 
had broken five acres, thus making twenty-five acres under cultivation, 
and that said twenty-five acres were all in crop in 1886, and said five 
acres were in crop during the years 1884 and 1885.” 

In the decision of your office, stress is laid upon the fact that the five 
acres broken were not put in crop the first year—1883. This was not 
necessary ; the breaking was a sufficient cultivation in this case. John 
EH. Tyrli (3 L. D., 49); Clark S. Kathan (5 L. D., 94). 

Residence was established April 16, 1883, more than six months be- 
fore final proof was offered, and the temporary absences for the pur- 
pose of making a living shown during that time, do not authorize the 
presumption of abandonment. 

I am of the opinion that the departmental rule requiring ‘six months 
actual residence and improvement of the tract” has been substantially 
complied with. Though absent after the proof was accepted, he still 
continued to use the land for his own benefit and had more land broken 
and put in crop, aud this is corroborated in his affidavit ‘that he al- 
ways did and does still intend to use said land as his homestead.” The 
Six months residence in pre-emption and commutation cases is required 
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by the Department rule as an evidence of good faith, and where it is com- 

plied with, as in this case, if not conclusive evidence of good faith, it 

raises a strong presumption of suck good faith and shitts the burden of 

proof from the claimant. The evidence in this case, in my opinion, is 

not sufficient to rebut the presumption thus raised by the claimant’s : 

ecompliance with the rule. _ | we 
The decision of your office is accordingly reversed aud the entry will’ pe 

be passed to patent. 


FINAL PROOF PRO CEEDINGS—EQUITABLE ADJUDICATION. 
NELLIE N. DORMAN. 


An entry may be referred to the Board of Equitable Adjudication, where the testi- 
mony of the final proof witnesses was taken at the time and place designated, but 
before an officer not named in the notice, and such action .is satisfactorily ex-. 
plained. 


+ First Assistant Secretary Muldrow to Commissioner Stockslager, Heb- 
ruary 14, 1889. 


I have considered the appeal of Nellie N. Dorman from the decision 
of your office dated April 6, 1887, requiring new publication and new 
proof in support of pre-emption cash entry No. 10,022 of the S. W. 4 Sec. 
18 W. N.-R,. 74 W. made by her, before her marriage in the name of 
Nellie N. Brokau, at the Huron land office in Dakota Territory on Aug- . 
ust 15, 1884. 

The record shows that the register, on April 30, 1884, gave notice of. 
claimant’s intention to make final proofin support of her claim, before 
the judge of the probate court in and for Potter county, at Forest City 
on July 29th, 1884,and that the testimony of the witnesses would be 
taken before Audren C. Brink, a notary public, at Gettysburg D. T., on 
July 28, 1884. The testimony of the witnesses was taken before a 
different notary, on the day advertised, and the testimony of the claim- 
ant was taken on the day and before the officer as advertised. With 
the final proof was filed the affidavit of claimant, in which, she swears 
that said Brink was not in the county of Potter on the day advertised 
for taking said testimony, but had gone to Illinois. On August 12, 
1884, the claimant filed with the local officers an explanation of the de- 
lay in forwarding the purchase money, and prayed that they would 

accept the final proof, receive payment and issue certificate for the 
land, which was accordingly done. 

On appeal, the claimant has filed another affidavit dated July 30, 
1887, in which she swears that since making said final proof on July 
29, 1884, she married Jackson Dorman on January 16, 1886, and is now 
living with him in another county: that she lived on said land about 
ten months after making final proof: that at the time she made final 
proof, she could not find the notary public, advertised to take the 
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testimony of her witnesses: that she made diligent inquiry to ascer- 
tain his whereabouts and learned that he was absent from said Terri- 
tory: that said absence was without her procurement or consent: that 
she then procured another notary, who swore her witnesses at the time 
and place advertised: and that there was uo protest against the al- 
lowance of said proof. The final proof shows compliance with the re- 
quirements of the pre-emption laws and the regulations of the Depart- 
ment relative to inhabitancy, improvement, and cultivation. The ex- 
planation given for the change in notaries and the delay in forwarding 
the purchase money was satisfactory to the local officers, and the same 
appears in the entry papers. 

In my opinion the technical defect should be considered by the Board 
of Equitable Adjudication. You will please refer said entry to said 
Board, under the appropriate rule. | 

The decision of your office is modified accordingly. 


RAILROAD GRANT--CONFLICTING SETTLEMENT CLAIM. 
ODGERS v. CENTRAL PAc. R. R. Co. 


The statement of a settler as to the time when he filed his declaration of intention to 
become a citizen, though unsupported by record evidence, will be accepted in 
the absence of anything tending to impeach the truthfulness thereof. 

A claim resting on settlement, residence, and improvement, covering the dates of 
withdrawal on general route and definite location, is sufficient to except the land 
covered thereby from the operation of the grant. | 


Secretary Noble to Commisstonér Stockslager, May 27, 1889. 


The Central Pacific Railroad Company appeals from your office decis- 
ion, dated April 14, 1887,in the case of Henry Odgers agaiust said 
company, rejecting the latter’s claim, under its grant of July 1, 1862 
(12 Stat., 498), to the 8. 4 of the NW. 4, and the N. 3 of the SW. 4, Sec. 
19, T. 16 N., R.9 E., Sacramento, California. 

The land in question lay within the limits of the withdrawal made for 
the benefit of said company, on map designating the general route of 
its road, notice of which was received at the local office October 3, 1864, 
and falls within the granted limits of the company’s road, as desig- 
nated by map of the definite location thereof, filed October 27, 1866. _ 

The record shows, that on March 16, 1886; Odgers made application 
to enter the tract under the homestead law, accompanied by his affida- 
vit to the effect that he was then an actual bona fide settler on the land, 
and a qualified homesteader; that the tract had not passed to the com-. 
pany under its grant, but was excepted therefrom by reason of the set- 
tlement claim of one Thomas Doyle, a qualified pre-emptor, who was, 
at the date of the definite location of the company’s road, residing on 
and claiming the same, and who, as soon as the township plat was re- 
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turned to and filed in the local office, filed his pre-emption declaratory 
statement therefor. 

‘The application was further supported by the affidavir of said Doyle, 
in which he states, in effect, that he settled on the land in question 
with the intention to pre-empt the same, about July 1, 1862, and resided 


thereon from that date until June, 1875; that he was then sixty-four 


years of age; that he had, prior to September 30, 1865, duly declared 
his intention to become a citizen of the United States, in a proper court, 
and was, on September 30,1868, regularly naturalized in the district 
court of the 14th district of California; that in other respects he was a _ 
qualified pre-emptor, and had substantial improvements on the land, 
such as a house, about twelve by twelve feet in size, a stable, and about | 
an acre cultivated to vegetables; and that on June 20, 1868, he filed 
his declaratory statement for the land, claiming the sameunder the pre- 
emption law. 

On the application ‘ee presented, a hearing was ordered by the 
local officers, to determine the issues raised by the affidavits filed there- 
with, which, after a number of continuances, by mutual consent of the 
parties, finally took place on July 21, 1886. Both parties were repre- 
sented at the hearing by attorney. The testimony taken is that of 
Odgers, the homestead applicant, and four witnesses introduced in his 
behalf. 

The local officers found in favor of Odgers, and recommended that his 
application to enter the tract be allowed. On appeal by the company, 
this finding was affirmed by your office, April 14, 1887. The company, 
in its appeal from this latter decision, alleges error, (1) in finding that 


Doyle settled on the land as a pre-emptor in 1862, or at any other time; 


(2) in finding that Doyle was a qualitied pre-emptor priorto the with- 
drawal for the company, or the definite location of its road, and (3) in 
not recognizing the rights of the company under its grant. | 
The records of your office show, that the plat of the survey of said 
township 16 was filed in the local office, March 21, 1868, and that on 


June 20, 1868, Thomas Doyle filed his pre-emption declaratory state- 


ment for the tract in question, describing it as lots 2 and 3, and SE. 4 
of the NW. 4 and NE. 4 of the SW. 4, Sec. 19, of said township sat 


range, Ain g settlement July 1, 1862. 


By the testimony in the case, it is shown that Doyle settled on the 
land in the summer or fall of 1862, and that he resided continuously 
thereon, claiming the same, until several years after the date of filing 
his pre-emption declaratory statement therefor; that, finally, without 
ever having made proof under his said filing, he sold hisimprovements 
to Odgers and left the premises; that his improvements consisted of a 
small log cabin, about twelve by fourteen feet in size, situated on the 
northwest forty of the tract, and two enclosures, of about three acres 
and fifteen acres respectively, covering portions of each of the three 
other forties; and that he cultivated a part of the smaller enclosure to. 
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garden vegetables, the larger being used for grazing purposes, and the 
raising of grain and hay. 

Upon the question of his citizenship, Doyle testified at the hearing, 
that he took out his first naturalization papers in the State of Indiana, 
in 1855, and that he moved to California in 1859, and took out his sec- 
ond papers in Nevada City, of the latter State; and it is shown by doc- 
umentary evidence filed in the record, that said Doyle completed his 
acts of naturalization and became a citizen of the United States, Sep- 
tember 30, 1868, in the district court of the 14th judicial district of Cali- 
fornia, His statement, as to the time he took out his first naturaliza- 
tion papers, in Indiana, which, as a matter of course, must have been 
based upon his declaration of intention to become a citizen, though not 
supported by any record evidence of the date of the filing of such 
declaration,«is not contradicted, nor is there anything in this record 
tending to impeach the truthfulness thereof. Such statement must, 
therefore, be taken as true, and it thus appears that at the date when he 
imitiated his claim to the tract in question, and before the rights of the 
railroad company attached under its grant, Doyle was a qualified pre- 
emptor; which disposes of the second error assigned by the appellant. 

But did Doyle settle on the land as a pre-emptor, in 1862 or at any 
other date? Upon this question a persistent effort was made by the 
attorney for the company, in his cross-examination of the witnesses at 
the hearing, to show that Doyle was living on the land simply as a 
miner, and that when he filed his pre-emption declaratory statement 
therefor, in 1868, he did so with a view to acquiring title to the land for 
mineral, and not for agricultural purposes. As a witness at the hearing 
Doyle’s testimony on this subject is vague and unsatisfactory, and in 
many respects his answers are evasive and his statements conflicting ; 
while in his affidavit, made March 16, 1886, and filed in supportof the pres- 
ent application to enter, as aforesaid, he is emphatic and unequivocal in 
his statements that he settled on the land in 1862, “‘ with the intent to 
pre-empt the same,” and that in 1868, he filed his declaratory statement 
for the tract, claiming it “as a pre-emption.” In addition to this, his im- 
provements, as testified to by all the other witnesses in the case, are of 
an agricultural character, and not such as are usually made for mining © 
purposes, 

It is shown, too, that Doyle was induced to attend the trial as a wit- 
mess, and his expenses thereat were paid by one Joe Thomas, who ap- 
pears to have made a contract with the railroad company in reference 
to the land in question, with a view to acquiring the same from the 
company, and was trying to secure the defeat of Odgers’s claim thereto; 
and who had agreed with Doyle to give him a portion of the land, if 
the hearing should result in a decision in favor of the railroad company. 
Doyle’s manifest attempt to color his testimony in favor of the com- 
pany, though introduced as a witness in behalf of the homestead appli- 
cant, and notwithstanding the statement in his said affidavit, which 


1 


\ 
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was sworn to before he made the said eerreny with Thomas, is thus 
explained. ; 

Moreover, lands known to be mineral in character have never been 
subject to entry under the pre-emption law, but have always been ex- 
pressly excepted from such entry, and this fact, which must have been 
known to Doyle when he filed his pre-emption declaratory statement 
for this land, when considered in connection with the apparent motives 
which prompted his testimony at the hearing, utterly discredits his - 
statements then made, to the effect that he filed for the land with the 
intention of obtaining title thereto for mineral purposes. I think, | 
therefore, there can be no question that the statements of Doyle in his 
affidavit of March 16, 1886, to the effect that he settled on the land in 
1862, as a pre-emptor, and that when he filed his declaratory statement 


_ in 1868, he was claiming the land as a pre-emption are true, and this 


view is supported by the testimony of the other witnesses in the case. 
This disposes of appellant’s first assignment of error. 

The only remaining question to be determined is, whether the claim 
of Doyle was sufficient to except the land from the grant to une rail- 


~ . road company. 


This grant is of every alternate odd numbered section of sablie land, 
not mineral, within certain prescribed limits, ‘‘ not sold, reserved, or 
otherwise disposed of by the United States, and to which a pre-emption 
or homestead claim may not have attached,” at the time the line of the 
company’s road is definitely fixed. A withdrawal for the benefit of the 
company, embracing the tract in question, was made, as we have seen,. 
October 3, 1864, and the line of its road opposite thereto was Connely 
fixed, October 27, 1866. 

It is seen from the peso. that the settlement claim of Doyle nad 
attached to the land prior to the date of said withdrawal, and that such 
claim was continued by occupancy, residence and improvement until 





after the definite location of the road,and was followed up by the filing 


of his pre-emption declaratory pai ieat for the land within Eee 
months after the township plat was filed in the local office. 

This, in my judgment, was such a pre-emption claim as comes clearly 
within the excepting clause of the statute. A claim resting on settle- 
ment, residence and improvement, covering the dates of withdrawal on 
general route and definite location of its road, is sufficient to except — 
lands covered thereby from the operation of the grant to the railroad 
company. Southern Pacific Railroad Company v. Lopez (3 L. D., 130) 5 
Central Pacific R. R. Co. v. Wolford (id., 264); Brown v. Central Pa- 
cific R. R. Co. (6 L. D., 151). Such was the claim of Doyle to the land 
in question, and I am clearly of the. opinion that, by reason thereof, 
the land was excepted from the grant to the caiivoad company. Your 
office decision to this effect is accordingly affirmed. 

‘The evidence further shows that Odgers is in all respects qualified 
to make homestead entry; that he and his family, consisting of his. 
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wife and seven children, have resided on the land ever since 1875, and 
that his improvements thereon are worth from $1,500 to $2,000. There 
is no reason, therefore, why his application to make homestead entry 
should not be allowed. 


PRACTICE—NOTICE—PRE-EMPTION—INNOCENT PURCHASER. 


WILLIAM R. STONE. 


The defendant will not be heard to plead insufficient notice, after obtaining, on his 
own motion, a continuance of the case to a day certain. 

One who purchases land covered by a pre-emption entry, prior to issuance of patent - 
therefor, takes but an equity, and subject to the subsequent action of the Land 
Department. 

A pre-emption: entry found to be fraudulent in character, and based on false fina] 
proof must be canceled. 


Hirst-Assistant Secretary Muldrow to Commissioner Stockslager, Aprit | 
1, 1888. 


I have considered the case arising upon the appeal of William R. 
Stone from your office decision of February 8, 1887, holding for cancel- 
lation the following [seventeen] pre-emption cash entries in the Duluth 
land district, Minnesota : 

The final proofs in these cases were made in November and Decem- 
ber, 1881. In said proofs the entrymen alleged that they settled on the 
lands in May and June, 1881; that they resided thereon continuously . 
until making final proof; and that, in each case, the improvements 
consisted of a good log house, one and a half or two acres cleared, and 
half an acre to an acre cultivated to vegetables. 

The entries above named were examined by William Rk. Marshall, a 
special agent of your office, and reported fraudulent. Thereupon your 
office ordered a hearing. 

At the above hearing the entryman defaulted; but Messrs. Ensign - 
and Cash appeared specially, as attorneys for one William R. Stone, 
an alleged bona fide purchaser of the Jand in question, for a valuable 
consideration. At their request, with consent of the government, the 
hearing was continued until November 23, 1882. 

At the date last named, Stone, the branatores, submitted testimony— 
which was in substance, that he was a wholesale grocer residing in 
Duluth; that he bought the lands in yood faith; that he never saw the 
lands or the entryman, but paid the money to one Bassett, a land ex- 
plorer (or Thompson, Bassett’s attorney); that he never had any talk 
about buying the land until about “ November 15, 1881,” and that he 
made the purchase some time after that; and that he had transferred 
said lands to other parties, whose names he refused to divulge. 
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A comparison of dates will show that Stone acknowledges having 
conversation with Bassett about the purchase of the tracts entered be- 
fore proof was made in any of the cases. The entrymen are witnesses 
for each other, except where Bassett is a witness; in other words, the 
only witness to any of the final proofs are parties who are also impli- 
cated in the frauds if the entry be fraudulent. In each case the tract 
was transferred to Stone on the same day the entry was made. 

The numerous assignments of error alleged by counsel for the de- 
fense may be summed up as follows: “ Insufficient notice, in that no 
copy of the notice of the hearing was posted on the tract.” 

The Secretary of the Interior, by letter of September 15, 1882, 
directed that, in view of the notoriously-known fact that no person 
lived upon or within many miles of the tracts in controversy, the re- 
quirement of Rule 14 of Practice with respect to posting notices upon 
the land might be waived. Whether or not he had authority to do this, 
_ certainly when counsel for the defendant appeared October 25, 1882, 
~ and upon his own motion obtained a continuance of the bearing until No- 
vember 23, he can not claim that at the last-named date he had not suffi- 
cient notice of the hearing. It is further alleged that your office erred: 

In giving any consideration whatever to the testimony offered in behalf of the 
United States; in holding that the testimony offered is sufficient to overcome the 
final proof of the entryman ; in holding, in the absence of ary direct testimony what- 
ever of persons having knowledge of the facts covered by the final proof, that the 
Same was false and fraudulent; in inferring fraud from mere general statements of wit- 
hess who admittedly had no personal knowledge of the facts shown by the final proof. 

When the final proof alleged that on each of the seventeen described 
tracts there was a log house, a clearing of from one to two acres, and 
other improvements, in December, 1881, and within four months later 
not a vestige of a habitation could be found, not a tree cut, not an in- 
dication that any human being had ever before been (much less lived) 
on any one of these seventeen tracts, this alone (to say nothing of cor. 
roborating circumstances above set forth) was prima facie evidence of 
the falsity of the final proofs in said cases, sufficient to justify the con- 
clusion of fraud, in the absence of any evidence in rebuttal. No such 
evidelce on the part of defendant having been offered, and the testi- 
mony on part of the governmeut remaining uncontradicted, your office 
was justified in holding that such final proof was false, and the entry 
fraudulent. | 

Finally, the defendant alleges that your office erred— 

In denying to the appellant the relief and pretection afforded him by the law as | 
an innocent purchaser of the land. 

This Department decided, in the case of R. M. Chrisinger (4 L. D., 
347)—followed by hundreds of other cases since: 

Conceding the right of sale after the issuance of final certificate and prior to patent, 
the purchaser takes no better claim for title than the entryman has to confer; and 


whatever right is thus acquired is subject to the subsequent action of the land de- 
partment. Again: the Department must deal directly with its own vendees—with 
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the persons with whom itcoutracts. It can not undertake to follow the transfers of 
the grantees, and to settle questions that may arise upon such transfers, but must 
leave such matters for determination in the courts. 


Your decision in these cases is therefore affirmed. 


—— 


4 


PROCEEDINGS ON SPECIAL AGENT’S REPORT—TRANSFEREE. 
JOHN A. MCKAY. 


On the application of a transferee, who alleges want of notice of a decision cancel- 
ling the entry, a hearing may be ordered to determine whether the entryman did 
in fact comply with the law, although the transfer was not of record, and the 
entrymau had due notice of the proceedings against the entry. 

In proceeding against an entry the burden of proof is npon the government. 

A homestead entry of land chiefly valuable for the timber thereon should be carefully 
scrutinized in order to ascertain whether the entryman is in fact a bona fide set- 
tler. 


First Assistant Secretary Muldrow to Commissioner Stockslager, April 3, 
1889, 


I have considered the appea! of John A. McKay, transferee of Charles 
V. Marsh, from your office decision of December 20, 1887, denying his 
application for a hearing to determine the validity of the commuted 
homestead cash entry made by said Marsh for the SE. 4 of section 11, 
T. 11 N.,R. 1 E., Humboldt land district, California. 

The entry was made July 8, 1884, and, after proper publication of no- 
tice, commutation proof was offered April 7, 1885, and cash certificate 
issued the same day. 

*® a # * * # So 

May 18, 1886, special agent Bergen visited the tract and reported that 
jt was very rough, mountainous land, densely covered with redwood 
timber and unfit for cultivation; that final certificate issued April 7, 
1885, and that there was no transfer of record; that there were no im- 


provements whatsoever excepting a shanty ten by ten, without floor, 
fire-place or window, with brush growing inside, no fencing and no land 


in cultivation; that the entryman never resided on the land and that 


the fraud was willful, He recommended the cancellation of the entry. 
The report is accompanied by the affidavits of Kdward Dickey and 
James B. Watkins. The former swears— 
that to his own personal knowledge the said Marsh never lived on said claim” and 
the latter ‘that the said Marsh does not now and never did live in said house or on 
said land excepting while he was building said shanty and that the said land is 
heavily timbered with redwood and that it would cost five hundred dollars per acre 
more than the said land is worth to remove the timber therefrom. 

Upon the report of said specialagent you based your letter of Novem- 
ber 20, 1886, in which you held the entry for cancellation and directed 
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the local officers to give claimant due notice of your action, to inform 
him of the nature and substance of the special agent’s report and to ad- 
vise him that he will be allowed sixty days in which to apply fora hear- 
ing to show cause why his entry should be sustained, in accordance 
with circular instructions of July 31, 1885, as amended by the circular 
of May 24, 1886, and that if he fails to apply for a hearing to show cause 
why his entry should be sustained the same will be finally canceled, 
By letters of February 18, and March 8, 1887, the local officers reported 
that the claimant had been duly notified of the action of your office and 
that the time had expired without his taking any action in the matter. 
The return registry receipt signed by Marsh was forwarded with the 
register’s letter. March 24, 1887, your predecessor canceled the entry.. 
August 20, 1887, the local officerstransmitted the application of John 
A. McKay for a hearing in the matter ofthe cash entry of Marsh. Said 
application is accompanied by an affidavit in which McKay sets forth 
that— 3 | 


Between the dates of said entry by said Charles V. Marsh and the cancellatiom 
thereof by said Commissioner of the General Land Office this affiant became the owner, 
by purchase, through mesne conveyances, in good faith, for a valuable considera-. 
tion, all of the right, title, and interest of the said Charles V. Marsh in aud to said 
lands and premises; that this affiant is nowthe owner therof; . .. . . that. 
this affiantis informed and verily believes the said Charles V. Marsh duly complied 
with the laws of the United States relative to settlement, imprevement and cultiva-. 
tion . . . . 3; thattherecords . . . . show that a notice of said cancella- 
tion was delivered to said Charles V. Marsh on November 23, 1886, but as to whether 
the same was received by him this affiant has no knowledge, information or belief 
other than what said records show ; that this affiant only knew of said cancellation 
within afew days last past and then learned it by mere accident in searching the: 
records of said land office relative to other matters; that said Charles V. Marsh al- 
though he well knew who the owner of said lands and premises was did not at any , 
time inform the affiant of said cancellation or of said notice thereof or of any pro- 
ceedings relative thereto ; 


uw 


wherefore McKay asks that the cancellation of the entry be set aside. 


and a hearing be ordered at which he may be allowed to prove, as he is 


willing and ready to do, that Marsh complied with all the requirements. 
of law. 
~ December 20, 1887, you denied the application for a hearing for the. 
reason that at the date of the cancellation of the entry there was noth- 
ing of record to show that any one other than the entryman had any 
interest in the entry; that the entryman had acknowledged receipt of: 
notice of your letter holding the entry for cancellation and had not 
availed himself of the permission granted therein of showing cause why 
such action should not be taken, and that he was the only party upon 
whom botice was required to be served. 

From your said decision McKay appeals. 

In view of the statements of the transferee that he had no notice of 


the action of your office in holding the entry for cancellation and of the 


opportunity afforded for the submission of testimony showing that the- 
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law had been complied with and the cash entry properly allowed, and 
that the failure of the entryman to notify him of the action of your office 
deprived him, to his-serious injury, of the opportunity of defending the 
entry, I see no objection to allowing the hearing asked for. Case of 
David Y. Bradford (8 L. D., 283). 

I therefore, re-instate the entry and direct that a hearing te had to 
determine the validity thereof, at which the burden of proof will be upon 
the government. As this land is said to be densely covered with red- 
wood and chiefly valuable therefor, all the facts aud circumstances con- 
nected with Marsh’s settlement and residence should be most carefully 
scrutinized so that it may be determined whether he was in fact a bona 
fide settler who made the land his home or whether his settlement was a 
pretended, or at most a colorable settlement made with the view of 
securing the timber thereon. Porter v. Throop (6 L. D., 691); Wright 
vy. Larson (7 L. D., 555). 

The record before me discloses no adverse claim to the tract. If one 
has attached, its rights will also be determined at the hearing. 

Your decision is modified accordingly. 


PRE-EMPTION—SECOND ENTRY. 
JAMES A. FORWARD. 


A pre-emption filing should not be received for land included within an existing 
homestead entry. | 

If a pre-emptor applies to file a declaratory statement for land embraced within an 
entry of record, alleging settlement prior to the date of such entry, a hearing 
should be ordered to determine the respective rights of the parties, 

A second filing is permissibie where the first was for land not subject thereto, and 
the pre-emptor, in good faith, abandoned the same on discovery of such fact. 


Secretary Noble to Commissioner Stockslager, May 27,1889. 


I have considered the appeal of James A. Forward from the decision — 
of your office of October 31, 1885, holding for cancellation his pre-emp- 
tion cash entry No. 1433, for the SW. 4 of Sec. 28, T. 26 N., RB. 33 E., 
Spokane Falls district, Washington Territory. | 

Forward’s declaratory statement for said land was filed April 26, 
1883, and alleged settlement the 24th of that month, and it appears that 
he had a tew days before, on the 20th of said month, filed a declaratory 
statement for another tract, namely,—the SE. 4 of said Sec. 28, alleging 
settlement thereon on the 14th of said month. 

The action of your office in holding his said pre-emption cash entry 
for cancellation was upon the ground that he had “ exhausted his right 
to make a pre-emption filing” by said prior filing. . 

Forward made proof, December 3, 1883, on his second filing now 
under consideration, showing compliance with the law as to residence 
on and improvement and cultivation of, the land covered by said filing, 
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and said proof was approved by the local officers, who on January 2, 
1884, received payment for said land ($400.) and issued to Forward final 
receipt and certificate. He accompanied his proof with an affidavit set- 
ting forth the facts as to his said prior filing, and from said affidavit 
and another attached to his appeal to this Department, it appears that 
“being sixty miles away from the land office, he made application to 
make his first filing at Cheney, Wasnington Territory, before the clerk 
of the county court; that sometime afterwards he was informed by said 
clerk that a homestead entry (No. 3124) had already been made on the 
land embraced in said filing “and that his application (to file thereon) 
would undoubtedly be returned to him as he could not file over a home- 
stead ;” and “relying upon said information,” he afterwards went to- 
the land office at Colorado and made said second filing now ander con- 
sideration. | 

It is stated in your office decision that the records of your office show 
that said homestead entry, No. 3124, referred to by Forward in said — 
affidavits, was made by one, James W. McCord, April 16, 1883, on said 
land covered by Forward’s first filing. While Forward’s first declara- 
tory statement alleged settlement, April 14, 1883, two days prior to said 
homestead entry it was not filed until April 20, 1883, four days subse- 
quent to said homestead entry. At the time said declaratory statement 
was filed, therefore, the land had been segregated by said entry of 
record, and said filing should not have been allowed by the local off- 
cers while said entry remained intact. (Grove v. Crooks 7 L. D. 140), 

Where a pre-emptor applies to file a declaratory statement for land embraced in an 
‘entry of record, alleging settlement prior to the date of such entry, the proper prac- 


tice isto. order a hearing to determine the respective rights of the parties. (James 
ef al.v. Nolan, 5 L. D., 526). 


On such hearing, the homestead claimant might sustain his entry as * 
against a party claiming a prior pre-emptive right, by showing settle- 
ment under section 3, of the act of May 14, 1880 (21 Stat., 140), before 
the alleged settlement of the pre-emption claimant and within the time 
prescribed in said act, or by showing that the alleged settlement of the 
pre-emption claimant was not in fact made or if made, that it was not 
made at the time alleged and was subsequent to the homestead entry. 
If, however, none of these facts appeared and the pre-emption claimant’s 
right was proven to be superior, then the homestead entry would be 
held for cancellation, subject to appeal in due order to your office and 
to this Department. If the entry was finally canceled, then, and not 
until then would the land be subject to the pre-emption filing. | 

_ Forward had a right to assume, that the local officers had acted in 
accordance with the law, and had not allowed a filing on land not sub- 
~ ject thereto, and hence that said filing had not in fact been placed of 
record and, they not having ordered a hearing to determine the respect- 
ive rights of himself and the homestead entryman, it was not compul- 
sory on him to demand such hearing and enter into a contest, which 

16184—VoL 8——— 34 
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might be not only prolonged and expensive, but of doubtful issue. 
There being nothing to indicate collusion for the purpose of evading the 
law or fraud in any particular, the government looks with favor upon 
the adjustment without contest of conflicting claims to the public do- 
main. 

Forward made a full disclosure to the local officers of the facts as to 
his first filing at the time of his entry on the land embraced in his sec- 
ond filing, and there is nothing in the record inconsistent with entire good 
faith on his part; the land embraced in his first filing was not in fact 
‘‘open to such filing,” and in making his second filing, he acted upon 
the idea, that the local officers had observed the law and that said first 
filing had not been allowed. Under ail the circumstances of the case, 
even if the placing of record a declaratory statement for land already 
appropriated and hence not open to filing, can in law be held to bea 
filing, he can not be charged with culpable negligence and should not 
be held to have “ exhausted his pre-emptive right.” Hannah M. Brown 
(4 L. D., 9). | 

The decision of your office holding said pre-emption cash entry for 
eancellation because of said prior filing, is reversed, and, there being 
no other objection thereto, said entry will be passed to patent. 


DOUBLE MINIMUM LANDS~-REPAYMENT, 
TEXAS PACIFIC GRANT. 


All lands subject to entry within the limits of the forfeited Texas Pacific grant were 
double minimum in price from the date of withdrawal on genera! route to the 
passage of the act of March 2, 1889; hence such price was properly charged in 
case of entries prior to said act, and there is no authority for the repayment of 
any part thereof. 


Secretary Noble to Commissioner Stockslager, May 29, 1889. 


I am in receipt of your communication of the 20th instant, submitting 
a memorandum of authorities upon the question of repayment of the ex- 
cess of $1.25, paid upon lands within the limits of forfeited railroad 
grants. 

With reference to lands within the limits of the forfeited grant to the 
Texas Pacific Railroad company, you say that but for a recent decision 
of Secretary Vilas in the case of Thomas Kearney (7 L. IJ., 29), you 
would not hesitate to say that no repayment of the excess of $1.25 paid 
for lands within the limits of this grant could be allowed; but that if 
jt is my opinion that the decision in the Kearney case is good law and 
will be followed, it is possible that payment would be authorized in 
cases of lands within the grant of the Texas Pacific Railroad company 
under the principle decided in that case. 

IT have examined the decision referred to, aud am of opinion that it is 
not authority for repayment of the excess where double minimum has 
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been paid for lands within the limits of the forfeited grant tothe Texas 
Pacific Railroad Company prior to the act of March 2, 1889, (25 Stat., 
854), 

In the Kearney case the grant to the railroad company was declared 
forfeited by the act of January 31, 1885, and the lands embraced therein 
were “restored to the public domain and made subject to disposal 
under the general land laws of the United States as though said grant 
had never been made.” The act of forfeiture also contained the pro- 
viso— 

That the price of the even numbered sections within the limits of said grant and — 
adjacent to and coterminous with the uncomplet:d portions of said road, and not 
embraced within the limits of said grant for the completed portions of said road, is 
hereby reduced to $1.25 per acre. | 

On October 14, 1885, more than eight months after the forfeiture of 
the grant and of the restoration of these lands to the public domain 
as if no grant had been made, and of the declaration by Congress that 
the price of the even numbered sections within the limits of the un- 
completed portion of said grant should be $1.25 per acre, Kearney 
made pre-emption cash entry of a tract of land in an even numbered 
section within said limits and paid therefor the double minimum price, 
to wit, $2.50 per acre. The Department properly held that at the date 
of his purchase the land was not within the limits of. a railroad grant, 
and as by the act of forfeiture the land that had formerly been raised 
to $2.50 per acre was reduced to $1.25 per acre, he was entitled to re- 
payment of the excess of $1.25 per acre under the act of June 16, 1880 
(21 Stat., 287) providing that— 

In all cases where parties have paid double-minimum price for land which has 
afterwards been found not to be within the limits of a railroad land grant, the ex- 
cess of one dollar and twenty-five cents per acre shall in like manner be repaid to 
the purchaser thereof, or his heirs or assigns. 

The interpretation given to said act by Secretary Vilas in the decis- 
ion above referred to is that where a purchaser has been erroneously 
charged the double minimum price for lands supposed to be subject to 
said price by reason of being within the limits of a railroad grant, and 
itis subsequently determined that at the date of the purchase the lands 
were not subject to the double minimum, that it is the same as if the 
lands were supposed at date of purchase to be within the limits of said 
grants but were afterwards found to be outside of said limits. I think 
this is a fair and reasonable interpretation of said act, the spirit and 
intent of the act evidently being that in all cases where the double. 
minimum was erroneously charged repayment should be allowed. 

But I do not see how the ruling in that case can be invoked in sup- 
port of a claim for repayment of any part of the purchase money paid 
for lands within the limits of the forfeited grant to the Texas Pacific 

Railroad Company prior to the act of March 2, 1889. The grant to this 
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company was forfeited by the act of February 28, 1885 (23 Stat., 337), 
which declared— 

That all lands granted to the Texas Pacific Railroad Company under the act of 
Congress entitled ‘An act to incorporate the Texas Pacific Railroad Company and to 
aid in the construction of its road, and for other purposes,” approved March third, 
eighteen hundred and seventy-one, and acts amendatory thereof or supplemental 
thereto, be, and they are hereby, declared forfeited, and the whole of said lands re- 
stored to the public domaiu and made subject to disposal under the general laws of 
the United States, as though said grant had never been made: Provided, That the 
price of the lands so forfeited and restored shall be the same as heretofore fixed for 
the even sections within said grant. 

By the very terms of the act the even sections which had been raised 
to double minimum on the filing of the map of general route remained 
at that price, and the price of the sections declared forfeited and restored 
to the public domain was also declared to be “ the same as heretofore 
fixed for the even sections within said grant,” that is, double minimum, 
So that the even sections from the date of withdrawal upon the map 
of general route and the odd sections from the date of their restoration 
by the act of forfeiture, were fixed at double minimum and so continued 
until the act of March 2, 1889 (25 Stat., 854), fixing the price of all pub- 
lic lands within the limits of railroad lands which have been, or may 
hereafter be forfeited, at the price of $1.25 per acre. George T. Clark 
(6 L. D.,, 157). 

Therefore as all lands subject to entry within the limits of this grant 
were double minimum in price, since the date of withdrawal on general 
route to the date of the act of March 2, 1889, such price was properly 
charged aud there is no authority for repayment of any part of said 
amount under the act of June 16, 1880, or any other act. 


ALABAMA LANDS—ACTS OF JUNE 15, 1880, AND MARCH 3, 1883. 


NATHANIEL BANKS. (ON REVIEW.) 


A purchase under section 2, act of June 15, 1880, is not a consummation of the original 
homestead entry, operating by relation from the date of such entry, buta private 
entry, operative from the date thereof. | 

An entry under said section of land reported valuable for coal prior to the passage of 
the act of March 8, 1883, is not permissible until after public offering thereof. 

An application under said section to purchase land in such a condition, may be re- 
ceived and held suspended, pending an offering of the land at public sale, when, 
if the land is not sold, the application may be considered as of thedate originally 
made. 

Query: If the land was not subject to the original homestead entry on account of its 
known mineral character, and hence not purchasable under the act of 1880, has 
the act of 1883 removed said objection to such purchase ? 


Secretary Noble to Commissioner Stockslager, May 29, 1889. 


This is a motion for review by Columbus E. and Thomas F. Rice of 
the departmental decision of December 12, 1888, in the case of Nathan- 
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iel Banks (7 L. D., 512), and involves the W. § of SW. 4 of Sec. 7, T.. 
18 8., R. 9 W., Montgomery district, Alabama. | 

Banks made homestead entry of said land, November 16, 1869, which. 
was canceled March 5, 1879, because final proof had not been made. 
Said Columbus E, and Thomas F. Rice, in July, 1887, filed a petition: 
praying, among other things, that they be allowed to enter said tract. 
under the second section of the act of June 15, 1880 (21 Stat., 236), as. 
assignees of Lewis Phillips, who in 1871 had purchased of the entryman. 
Banks his claim to the land. 

The land had been reported in 1879 as valuable for coal, and by the 
first proviso of the act of March 3, 1883, entitled “An act to exclude the 
public lands in Alabama from the operation of the laws relating to min- 
eral lands” (22 Stat., 487), all lands which had theretofore ‘‘ been re- 
ported to the General Land Office as containing coal and iron” were 
required to be “first offered at public sale.” Under said act, it was 
held in said departmental decision, that the land involved *“ could not 
_be entered until it had been first offered at public sale” and the decis- 
ion of your office sustaining the local officers in denying the petition of 
the Rices to purchase under the act of 1880 was affirmed. 

The second proviso of the act of 1883 is as follows: 

And provided further, That any bona fide entry under the provisions of the home- 
stead law of lands within said State heretofore made may be patented without refer- 
ence to an act approved May 10, 1872, entitled ‘‘An act to promote the development 
of the mining resources of the United States,” in cases where the persons making ap- 
plication for such patents have in all other respects complied with the homestead 
laws relating thereto. 


This second proviso is a limitation upon the first (Nancy Ann Caste, 
3 LL. D., 174), but itis manifest that it does not protect from the opera- 
tion of the first proviso the application of the Rices to purchase under 
the second section of the act of 1880. In the first place, it (the second 
proviso of the act of 1883) only embraces cases of persons who “ have 
in all other respects” (except as to character of land) ‘“ complied 
with the hometead law.” The Rices make no claim of having them- 
selves complied with the homestead law, and assert right as assignees 
of an entryman whose entry was canceled because of his failure to com- 
ply with the requirements of thatlaw. In the next place, said second 
proviso only relates to applications for patent on the original homestead 
entry, and provides that said ‘‘entry...... may bepatented...... ‘i 

It seems to be claimed by counsel in the motion for review, that a 
purchase under the act of 1880 is not anew or original entry, but a 
re-instatement and consummation of the homestead entry, operating by 
relation from the date of such entry. The act, however, by protecting 
‘‘all vested rights that might intervene prior to application to pur- 
chase” (George 8. Bishop, 1 L. D., 69), expressly deprives the purchase | 
of any operation by relation as to such rights, and there is nothing in 
the language or reason of the law, to sustain the position contended 
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for or to indicate that anything more was intended than the conferring 
upon a particular class of persous the right of private cash entry of 
certain lands, operative from the date of such entry. 

The application of the Rices having been made in 1887 after the pas- 
sage of the act of 1883, was properly denied. Said application may, 
however, be held suspended pending the offering of the land at public 
sale, and, if the same be not sold upon such offer, then the application 
may be considered and passed upon as of the date when originally 
offered. If, on the hearing of such application, it shall be made to ap- 
pear, that the land was not subject to homestead entry at the date of 
Bank’s entry in 1869, and hence was not purchasable under the second 
section of the act of 1880, because of its known mineral character when 
entered, then the question will arise, whether the act of 1883 has obvi- 
ated this or other objections founded on the mineral character of the 
land, by making all public lands in Alabama, “‘ whether mineral or other- 
wise, subject to dispusal only as agricultural lands.” | 

The departmental decision in this case of December 12, 1888, is. 
modified, so as to authorize the suspension of the application as above 
indicated. 


PRACTICE—DEPOSITIONS—TIMBER CULTURE CONTEST. 


SPARKS vw. GALVIN. 


An objection to the officer appointed to take the testimony comes too late when made 
after the testimony is submitted. 

In appointing a commissioner to take evidence, the local officers should avoid the se 
jection of au officer open to the charge of bias or prejudice on account of his rela- 
tion to the parties litigant, 

A scanty growth of brush and small trees, lining the banks of a stream that passes - 
through the section, is not sufficient to exclude the land from timber culture en- 
try. 

First-Assistant Secretary Chandler to Commissioner Stockslager, May 31, 

1889. 


I have considered the appeal of William Sparks from the decision of 
your office dated April 14, 1888, in the contest case of said Sparks »v. 
John P. Galvin, dismissing the contest against the timber culture entry, 
No. 4,634, of said Galvin for the SW. 4, Sec. 12, T. 1 N., BR. 21 W., 
Bloomington land district, Nebraska. | 

While in disposing of this case it is not necessary to pass upon the 
defendant’s motion to quash all proceedings on the ground that the com- 
missioner appointed to take the testimony therein was a partner of W. 
FI’. Seaver, contestant’s attorney, and while the motion came too late 
after the testimony was all in (the objection should have been made be- 
fore trial) yet I cannot let this occasion pass without suggesting that 
had the contestant succeeded, it would have laid the ground for severely 
criticising the acts of the register and receiver in thus appointing the 
partner of the plaintift’s attorney to act as commissioner. While I have 
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no doubt that he faithfully and honestly discharged his duties, free from 
favoritism, bias, or prejudice, yet a delicate sense of the possible criti- - 
ceism of both the acts of the register and receiver in making the appoint- 
ment and the commissioner in accepting the same, would suggest the 
impropriety of such action. Let the actions of the department be free 
from even the suspicion or semblance of favoritism, so that all litigants 
approaching the same shall have the consciousness of fair and impartial 
treatment in the consideration of their cases. As to the merits of the 
case, it appears that there is asmall small stream flowing through the 
land in controversy, and along its banks is a growth of underbrush and 
small trees, consisting of ash, elm and willow, some three or four hun- 
dred in number. 

It is contended by the plaintiff that on account thereof, this tract is 
4‘ neither prairie land” nor ‘‘ devoid of timber,” hence it is not subject 
to entry under the timber cuiture act. 

_ Upon this question the decisions of the department are not uniform. 
In the case of Blenkner v. Sloggy, 2 L. D., 267, there were five hundred 
trees of natural growth upon the tract and it was held subject to entry, 

‘and in the case of Bartch v. Kennedy, 3 L. D., 437, there were twelve 
hundred trees on the land and the same conclusion was reached, while 
in the case of James Spencer, 6 L. D., 217, where there were fifty trees 
growing upon the claim it. was held that the tract was not devoid of 
timber, yet the entry was allowed to stand as being within the ruling 
of the department in force at the time of the entry. 

In the late case of James Hair(8 L, D., 467), all these cases are re- 
viewed and the conclusion reached that ‘no arbitrary rule can be for- 
mulated for the government of every case.” | 

. [am inclined to bold within the rule laid down in the Hair case (supra) 
that the fact that the banks of this little stream are lined with brush 
and a growth of small trees does not except this tract from the opera. 
tion of the timber culture act, and that this entry must be allowed as 
in accordance with the departmental rulings in force at the time it was 

made. Candido v. Fargo, 7 L. D., 75, and William L. Drew, 8 L. D., 
3a99, . 

Your decision is therefore affirmed. 


TIMBER CULTURE CONTEST=-GROWTH OF TREES. 
BARKER v. CARBERRY. 


That the trees have not attained a particular height or size will not warrant cancel- 
lation of the entry on contest, if the entryman has used reasonable efforts to en- 
courage their growth. | 

First Assistant Secretary Chandler to Commissioner Stockslager, May 

21, 1889. 7 


'I have considered the appeal of S. Barker, from the decision of your 
office dated March 20, 1888, affirming the action of the local office in 
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dismissing the contest of said Barker against the timber culture entry 
No. 288, of John Carberry, for the NW. 4, Sec. 32, T. 30 N., R. 14 W., 
Niobrara Jand district, Nebraska. 

Counsel for the plaintiff, who appeals from your decision, does not 
clearly set out in his brief what heclaims to be the failure of the de- 
fendant to comply with the timber culture act, except to refer generally 
to the testimony and leaves it for the department to fish out there- 
from the acts of the defendant upon the tract tending to establish a 
non-compliance with the law. From a careful examination of the tes- 
timony, I am satisfied that the defendant has the requisite number of 
trees growing on the premises, and while they are small, yet I think the 
entryman used reasonable efforts, considering what he had to contend 
with to encourage their growth. It has repeatedly been held by this 
department, that where trees are not dwarfed by the negligence of the 
entryman to properly cultivate them, there is no provision in the tim- 
ber culture law requiring that the trees should attain any particular 
height or size before certificate and patent canissue. Robert M. Wins- 
low, 8 L. D., 191; Henry Hooper,6 L. D., 624; and Frohne v. San- 
born, 6 L. D., 491. 

I have no reason for disturbing your decision and the same is ac- 
cordingly affirmed and the contest of the plaintiff dismissed. 


SETTLEMENT PRIOR TO SURVEY—JOINT ENTRY, 
LORD v. PERRIN. 


A settler must be located on the land prior to the survey thereof in the field, to en- 
title him to make joint entry with another uneer the provisions of section 2274, 
R.8. 

A settlement made prior to survey in the field by an alien who subsequently, and be- 
fore approval of the survey, files his declaration of intention to become a citizen, 
is such as to entitle him to the right of joint entry. 

Conflicting settlement rights for the same tract, acquired prior to survey, may be 
adjusted by allowing either party to euter the entire tract on condition that he 
tenders to the other a written agreement to convey to him that portion of the 
land rightfully covered by his occupation. 

If both parties fail or refuse to make entry on the conditions thus specified, jomt 
entry may be allowed in accordance with the statute. 


Secretary Noble to the Commissioner of the General Land Office, June t 
| 1889. 


I have considered the case of Frank D. Lord v. Joseph Perrin, in- 
volving lot 2, Sec. 13, T. 161 N., R. 74 W., Devils Lake land district, 
Dakota, now before me on the appeal of Perrin from the decision of 
your office, on May 4, 1886, rejecting his final proof as to said rol and 
awarding privrity of right thereto to Lord. | 

The survey of the township, in which said lot is situate, was made in 


\ 
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the field during October, 1884, the plat thereof was approved Decem- 
ber, 1884, and filed in the local office January 7, 1885. 

On January 22, 1835, Joseph Perrin filed declaratory statement for 
lots 2and 3, SW. 4 NE. 4 and SW. 4 NW. 4, Sec. 13, said township and 


range, aliens soteleniens August 20, 1884, 
~ On February 16, 1885, Frauk D. Lord filed declaratory statement for 


lots 1 and 2,” Sec. 13, lot 5, Sec. 12, lot 5, Sec. 11, and NE. 4 NE. tof 
Sec, 14, same town and rauge. 

It will be seen that the two claims conflict as to lot 2, Sec. 13. 

On May 30, 1835, Perrin offered final proof and Lord protested against 
the same so far as lot 2 was involved. A hearing was had in June, © 
and the local officers sustained the protest of Lord; and on appeal 
your office affirmed their judgment. 

A small diagram forwarded by the local officers with their decision | 
and hereto attached shows, that all the tracts claimed by Lord are lo- 
cated along the south side of Devils Lake, and are all made fractional ° 
by the meanders of the lake, except the NE. 4 NE. 4 of Sec. 14. Lot 2, 
the land in controversy, as platted, contains forty-eight acres. 

At the hearing quite a number of witnesses testified, and there is ap- 
parently considerable conflict in their evidence on certain points, whilst 
in other respects the testimony is clear of difficulty. 

It is thus made to appear that Lord was about the first settler upon 
the banks of Devils Lake in that particular locality, arriving there in 
April, 1883. .The lands thereabouts were then unsurveyed, and he, in 
company with one White, first measured off on the banks of the lake 
what they supposed to bea half mile square. In afew days he changed 
this location and made as he says one in the shape of an L, running 
with the lake for “three forties long and one forty north of the west 
forty.” This verbal description is not very accurate and does not cor- 
respond entirely with the location of his present claim as shown on the 
diagram. He says that after making this location he ran a furrow to 
mark it. The testimony on this subject is so conflicting as to be irrec- 
oncilable, and I am not satisfied that at that time Lord intended to or 
did claim any part of what is now lot 2. It is certain he then camped 
upon the land adjoining it on the west, now lot 1, Sec. 13, erected 
thereon his first home and dug the cellar for what was intended to bea’ 
much larger house, and hauled logs to commence the erection of the 
same. Subsequently, however, he seems to have changed his mind; 
hauled the logs further to the east and late in the fall of 1883 he erected 
his house and other buildings upon that part of what is now lot 2, which 
is immediately upon the banks of the lake and which if the sub-divis- 
ional lines of Sec, 13 had been run across, would have been a lot 
immediately north of the SE. 4 of the NW. 4 of said section; and there 
he has lived since, and has improvements worth $1,200 all of which, up 
to the time of. contest, were within the eight acres nearest the lake. 
All this took place prior to the acquisition of any rights of Perrin. 
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Shortly after Lord, other settlers were located in the vicinage and 
from measurements or private surveys made by them, an impression pre- 
vailed that a fraction of about eight acres would be laid off, on survey, 
where Lord’s house and improvements were and would not include the 
forty acres south of that. Lord also seems to have entertained this be- 
lief and at that time not to have intended to claim more than the frac- 
tion containing his improvements; for after he removed from his first 
house or shack, having sold if to one Marlett, about April, 1884, it was 
moved upon said lot 2, where it was set up in plain sight of Lord’s house. 
Marlett claimed the southern forty of said tract and forty acres adjoin- 
ing on the east, and the claim seems to have been acquiesced in by Lord. 
It is claimed that Marlett purchased the possessory right to the south- 
ern forty of lot 2 from Lord. He, however, emphatically denies that he 
sold anything butthe house; and admits he acquiesced in Marlett’s claim 
to the southern part of that lot, but only recognized it outside of forty 
acres southward from the Lake. But Miller, one of the witnesses for 
Perrin, states most positively that both Lord and Marlett told him that © 
Marlett had bought, with the ‘ shack ” from Lord the latter’s possessory 
right to all of the now lot 2, except that portion covered by Lord’s im- | 
provements. The character of this witness Miller is not assailed. He 
is without interest in the result of the case and his testimony clear, pos- 
itive and detailed, must be accepted as conclusive on this point. It is 
in fact corroborated by the acts of Marlett and Lord and by the circum- — 
stances of the case, as will further appear. 

Marlett continued to occupy the shack located as above, on lot 2 until 
May 10, 1884, when he sold the same, together with the possessory right 
to the said tract to Henry Perrin,a son of the present claimant. Gag- 
non, another disinterested witness, testifies that after this sale, in com- 
pany with Henry Perrin, the claim was measured, marked off and stakes 
driven; that whilst engaged in doing this Lord came up and inquired 
what they were about, and was told they were running the line of Per- 
rin’s claim, and were going to chain across the north side of the claim 
and it would run very near Lord’s house. He said hethought not. He 
stepped it out to his house, and said it would not run so close as thought. 
The north line was then established by driving a picket about eight or 
nine rods south of Lord’s house, who was present and did not object. 
Henry Perrin cultivated a portion of the land that year and the year 
afterwards, without objection from Lord. This Henry Perrin was, if not 
a minor, at that time, an alien, who had made no declaration of his inten- 
tion to become a citizen. He states that his purchase, settlement, etc., 
were all intended for the benefit of his father, who subsequently arrived 
and entered into possession of the claim so initiated, and erected his 
house and other buildings upon what is now lot 3 of said Sec. 13. | 

Joseph Perrin, the father, when he arrived, on August 20, 1884, was 
unnaturalized, but declared his intention to become a citizen of the 
United States on November 3, 1884; and it is claimed his rights as a 
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settler upon the public lands, if he has any, can only date from that 
day. 

As further confirmatory of the view, that Lord did not at the time in- 
tend to include within his claim more of lot 2 than was covered by his 
improvements on the northern part thereof, it is a fact beyond dispute 
that Lord who acted as a land locator in-the neighborhood actually 
made out for Perrin, the declaratory statement of the latter after the 
township plat was filed in the local office. For this work Lord was 
paid, and forwarded the paper to the local office. In this declaratory 
statement was included the land in controversy, and itis inconceivable 
that Lord would have made out such a document, unless he then recog- 
nized the claim of Perrin to the said land. It is true, Lord afterwards 
filed declaratory statement embracing the same tract, but this is not 
necessarily inconsistent with the recognition of Perrin’s claim to the 
south forty acres, but was done by Lord, doubtless to protect his im- 
_ provements on lot 2, and which he then thought could not be. otherwise 
protected than by filing a Claim to the whole of said lot 2. | 

I am satisfied that Perrin and Lord made settlement upon said lot 2, 
and had improvements thereon, ‘“ prior to the survey thereof,” and that 
said settlements were open and notorious, and acquiesced in by both 
parties. 

The register and receiver seem to have come to the same conclusion 
for they say in their opinion,— | 

In view of the peculiar case, resulting from a platting of the land so unexpected, a 
joint entry, under R. §., 2274 would seem to have a basis of equity, did the law in the 
ease render such adjustment practicable. It is, however, precluded, under the statute, 
as Joseph Perrin’s interest does not attach until after the land had been surveyed. 

Provisions relating to the adjustment by the local officers of the con- 
flicting claims of settlers upon lands prior to survey were enacted into 
law as early as 1808. But existing law, now embodied in section 2274 
R.8., was enacted by the act of March 3, 1873 (17 Stat., mec This 
law ij 2 

When settlements have been made upon agricultural publiclands . . . . prior 
t6 the survey thereof, and it has been or shall be ascertained, after the public surveys 
have been extended over such lands, that two or more settlers have improvements 
upon the same legal sub-division, it shal} be lawful for such settlers to make joint 
entry of their lands at the local land office, etc. 

Shortly after the passage of said act, the Commissioner of the Gen- 
eral Land Office on March 31, 1873, issued a circular of instructions in 
relation to the provisions of that law, wherein it was said :— 

When the survey in the field finds two or more settlers with improvements ou the 
same legal sub-division, a joint entry thereof will be allowed as heretofore. (1C.L. 
L., 301). 

_. This circular so far as I have been able to ascertain is yet in farce 
not having been modified or changed by any other circular or by ruling 
of the Department. : 

Ordinarily, the public lands are not deemed to be surveyed, in con- 
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templation of law, until the survey is approved and becomes a record 
in the district land office. Barnard v. Ashley’s heirs, 18 How., 46; 
California v. Townsend, 2 C. L. L., 1117; Foster’s case, ib., 1125. But, 
in view of the manifest purpose entertained by Congress in enacting 
the legislation referred to, I am inclined to believe that the construc- 
tion placed thereon by your office is the correct one, and that thesettler 
must have been located on the land “ prior to the survey thereof ” in the 
field to entitle him to make joint entry with another under the provisions 
of said act. Were it otherwise, instead of the law affording protection to 
those who had improved and were in the occupation of public lands 
prior to and at the time of survey, it would open the door wide to fraud 
and enable those, who, ascertaining where the subdivisional lines of the 
Survey in the fields run, would, prior to the approving and recording 
thereof, locate upon and improve the already improved lands of prior 
settlers, to claim the right to make joint entry thereof because they 
were settlers upon the public lands “ prior to the survey thereof.” 

If such a strict construction of the law is to prevail, it would clearly 
cover Perrin’s case. For, though the survey of said township was made 
in the field in October, 1884, inasmuch as the plat thereof was not ap- 
proved and filed in the local office until January 7, 1885, prior to whicn 
time Perrin, who had become qualified, by virtue of his declaration of 
intention of November 3, 1884, to acquire rights under the pre-emption 
laws, had settled upon the tract in controversy, which was also partly 
occupied by Lord, it would seem that the former was within the letter 
of the statute and, strictly speaking, a settler on said tract ‘ prior to 
the survey thereof,” and that joint entry would be proper under the cir- 
cumstances. But, as I read the law, a mere compliance with its tech- 
nical provisions, ignoring the obvious and substantial purposes for 
which it was enacted, will not alone confer rights. Nor, on the other 
hand, would the failure to comply with any of the literal and technical 
requirements necessarily defeat the enjoyment of the benefits of the 
law by one who obviously came within the scope of its purposes, and 
was acting in good faith. The statute is remedial in its character; it 
aims to prevent vexatious litigation, and give repose to those persons 
seeking to acquire title to the public lands under the settlement laws, 
who have in good faith established themselves on a tract prior to sur- 
vey, and afterwards found that unintentionally they bad located upon 
a legal subdivision occupied by another. Such a statute in the inter- 
est of peace should meet with a fair and liberal construction by the 
Department, and, if possible, be made effective to accomplish its benefi- 
cent purposes. | 

The case under consideration seems to me to be a meritorions one, 
and clearly within the purview of the statute, adopting the construc- 
tions put thereon by your office circular referred to. Perrin, though 
not naturalized, settled upon this tract personally on August 20, 1884, 
nearly two months before the survey in the field was made. He could 
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not then have made entry of the tract had he been naturalized. How- 
ever, he made declaration of his intention to become naturalized, No- 
vember 3, 1884, prior to the return, approval and filing of the survey, 
or before the land was open to filing orentry. Had henot settled upon 
the tract until after the survey in the field had been made, when by in- 
quiring he could have ascertained the lines or proposed lines of survey, 
I should have held that he was acting in bad faith and not entitled to 
consideration. But, as it is, I must hold that he comes within both the 
etter and spirit of the law. | | 

It has been suggested that, in arriving at this conclusion, the De- 
partment necessarily holds, that Perrin, an alien, who had not declared 
his intention to become a citizen of the United States, was such a “‘set- — 
tler” as could obtain rights under the pre-emption laws, and that such 
holding conflicts with the views of the supreme court, in -the case of » 
Deffeback v. Hawke, 115 U. 8., 407, where it is said: 
there can be no such thing as good faith in an adverse holding, where the party — 


knows that he has no title, and that under the Jaw, which he is presumed to know, | 
he can acquire none by his occupation. 


The language here quoted was used in reference to the particular 
case then being considered, and is immediately followed by the state-. 
ment, that the defendant knew that— 
the lands were mineral, aud were claimed as such by the plaintiff, and that titleto | 
them could be acquired only under the laws providing for the sale of lands of that 
character. | 

The facts of the case now under examination are so different from 
those in the one quoted, that there is scarcely any appositeness in the © 
reference; for Perrin was seeking by his occupation to obtain land, un- 
der the pre-emption lew, which he knew it was in his power to obtain, 
when the two required conditions of his qualification, as to citizenship, | 
by making a declaration of intention to become such, and the filing of 
the plat of survey, concurred. One of the conditions it was in his pow- 
er to bring about, and he did so; the other remained for the govern- 
ment toperform. When that action was taken, he was ready and the 
two conditions concurring, his filing being made, related back to the 
time of his settlement, and Jegalized the same, if it were illegal before. 
Osterman v. Baldwin, 6 Wall., 116-22; Mann v. Huk,3 L. D., 452. 
Neither Perrin, nor Lord, had acquired or could acquire any legal title | 
to or vested interest in the land in question, prior to the return of the — 
township plat, Buxton v. Traver, 1380 U.8., 232, and, therefore, neither 
can be considered strictly as an adverse claimant against the other 
prior to that time. And surely Perrin’s equities are equal oe if not 
superior to, those of Lord. | 

It does pot appear that Lord had made, or offered to make final proof 
for said tract; you will therefore notify him, that he will be allowed 
sixty days, after notice, in which to make such proof, and, in default of 
compliance, his filing, as to said lot 2, will be canceled, and Perrin al- 
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lowed to make cash entry according to his filing. But, if said final | 
proof is made, then Perrin will be permitted to make entry of the en- 
tire tract, upon condition that he tenders to Lord an agreement in writ- 
ing to convey to him that part of the tract rightfully claimed by him 
south of the lake; and, if Perrin declines to enter into such agreement, 
then Lord may make entry of the entire tract, upon condition that he 
tenders to Perrin a similar agreement to convey to the latter that portion 
of the tract rightfully claimed by him south of Lord’s tract. If both par- 
ties fail to make entry upon these terms and conditions, then they will 
be allowed to make joint entry, in accordance with section 2274 of the 
Revised Statutes. See Coleman v. Winfield, 6 L. D., 826; Doyle’s case, 
71. D., 3. | 
The decision of your office is modified in accordance herewith. 


RAILROAD GRANT—SETTLEMENT RIGHTS. 
NORTHERN Pac. R. R. Co. ». FLAHERTY. 


A pre-emption filing made the same day the map of general route was filed, and of 
record when the order of withdrawal was made thereon, excepts the land included 
therein from the operation of such withdrawal. 

The subsequent abandonment of such pre-emption claim will not affect the status of 
the land under said withdrawal. 

Land covered by the settlement and possession of a prima facie qualified homesteader, 
at date of definite location, is excepted from the operation of the grant, 


Secretary Noble to Acting Commissioner Stone, June 4, 1889. 


I have considered the case of Northern Pacific R. 8. Co., v. John 
Flaherty, on appeal by the former from your office decision of June 29, 
1887, rejecting its claim to the E. 4 of the NE. 4, of Sec. 31 T.3 N., 
R. 2 W., Bozeman, Montana land district. 

This tract is within the granted limits of the grant of July 2, 1864 
(13 Stat., 365) to said company as shown by the map of general route 
filed February 21, 1872, upon which a withdrawal was ordered April 22, 
1872. It is also within said limits as shown by map of definite location 
filed July 6, 1882. 

One Mandemus Clark filed pre-emption declaratory statement for the 
NE. 4 of said section, February 21, 1872. | 

On June 29, 1885, John Flaherty applied to make homestead entry 
for the E. 4 of the SE. 4, of Sec. 30 and the E. 4 of the NE. fof Sec. 31, 
said town and range, filing therewith the affidavit of himself and one 
William Flaherty, setting up that Clark lived on the NE. 4of said sec- 
tion from sometime in the fall of 1871, until the summer of 1872; that 
at the time he filed his declaratory statement he had there a house and 
corral; that John Flaherty ‘fenced fifty or sixty acres of the trace in 
1880, having since then used it nainly for pasture; that he has cut hay 
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_ on it and was so in possession in 1830, 1881, 1882 and to date hereof.” 
In his homestead affidavit the applicant said :° 

Tam a citizen of the United States by declaration and naturalization of my father ; 
over twenty-one and head of a family. That not having record of father’s naturali- 
zation, I shall make personal application. 

This application was rejected by the local officers because a part of — 
the land was within the grant to the Northern Pacific Railroad Com- 
pany. Flaherty appealed to your office. 

On January 12, 1886, the said company applied to list the tract in the 
odd numbered section per Bozeman list No. 8. 

On June 29, 1887, your office decided that the settlement of Clark ex- 
cepted this tract from the withdrawal on filing map of general route; 
that the possession of Flaherty excepted it from the attachment of the 
company’s claim on filing map of definite location, rejected said com- | 
pany’s claim and directed the allowance of Flaherty’s application. 

The filing of Clark made the same day the map of general route was 
filed, and remaining of record at the date the order of withdrawal was 
made was sufficient to except the tracts covered thereby from the oper- 
ation of that withdrawal. The fact that this pre-emptor afterwards 
abandoned said filing does not alter the status of the land at the date 
the withdrawal was made. It is also satisfactorily shown that the 
present applicant was in possession of said land at the date of the fil- 
ing of the map of definite location. In fact this is not seriously denied 
by the railroad company. The said company does, however, strenu- 
ously insist that Flaherty was not at that time a citizen of the United 
States and that, therefore, his possession and settlement could not 
operate to defeat its claim. The applicant in his original affidavit states. 
that he was then a citizen of the United States and the position assumed. 
by the company is not supported by any testimony presented by it, but 
rests entirely upon the action of the applicant himself, in filing on July 
3, 1885, a declaration of his intention to become a citizen. He had not 
the proof of his father’s citizenship and seems to have adopted this. 
course of action because it offered a speedier and possibly less expen- 
sive method of establishing his qualifications to make entry for the 
land: With his answer to the appeal in this case, Flaherty filed his 
own affidavit and that of William Flaherty setting ont more in detail 
the facts as to his citizenship. It seems, he came to this country with 
his father in 1852, being then five years of age and that his father was 
naturalized at Hillsboro, Montgomery County, Illinois, in 1854 or 1855.. 

I am of the opinion that Flaherty’s claim was sufficient to except the 
tract covered thereby from the operation of the grant to the appellant. 
company, and the de¢ision appealed from is affirmed. 
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PRACTICE—TIMBER CULTURE ENTRY. 
PALMER v. CARTER. 


An unperfected appeal is no bar to a hearing on the subsequent application of the 
appellant. 

Though the land applied for has but few trees thereon, and is the only public land 
in the section, it is not subject to timber culture entry if the section is not de- 
void of timber within the meaning of the statute. 


First Assistant Secretary Chandler to Acting Commissioner Stone, June 
4, 1889. 


I have cousidered the case of Laura B. Palmer against Joseph 8 
. Carter, upon the appeal of the latter from your decision of March 4, 
1887, holding for cancellation his timber culture entry for the E. 4 of the 
NW.4and NE. 4 of SW. 4, See. 33, T. 25 S., R. 12 H., M. D. M., San 
ranciece: California. 

ihe record shows that the tract involved'was selected by the State 
of California, December 31, 1869, as indemnity for the SW. 4, Sec. 36, 
T. 11 N., R. 7 W., M. D. M. 

By ae office letter of February 28, 1885, this selection was can- 
celed, but the local officers received no ofticial notice of the same until 
July 8, 1586. 

December 4, 1885, Carter applied to make timber culture entry of 
said tract. The local officers rejected the application, because of the 
State selection aforesaid. 

April 17, 1886, Laura B. Palmer applied to file a declaratory state- 
ment, for the same tract, alleging settlement 26th of March previous. 
Accompanying her declaratory statement she filed affidavits, setting 
forth that the tract applied for had a natural growth of timber thereon, 
and that the entire section contained some 2,500 trees. 

The local officers also rejected this application, on the ground of Car- 
ter’s prior application to make timber culture entry, and on the further 
ground that they had not yet received official notice of your decision 
canceling the aforesaid selection, made by the State of California. 

From this rejection Palmer filed an appeal, of which, however, no 
notice was given to the opposite party and which was never prosecuted. 
She subsequently applied for a hearing to determine the character of 
the land, Carter having in the meautime made timber culture entry, 
September 13, 1886. 

On the day appointed, Palmer appeared in person and by counsel, 
and submitted the testimony of a number of witnesses. Carter and his 
counsel also appeared, but submitted no evidence. The testimony 
shows, that there were between 1500 and 2000 trees of various sizes 
growing on the entire section, and between ten and fifteen trees on the 
tract in dispute. 

* = * * e ¥ * 
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October 18, 1886, the local officers rendered a decision, recommending 
that Carter’s timber-culture entry be canceled, and that Palmer’s de- 
Claratory statement be allowed as of the date of its presentation. From 
this action Carter duly appealed. | 

- March 4, 1887, your predecessor affirmed the action of the local officers, 
and from this decision Carter appealed to the Department. 

Carter, in his appeal, lays special stress upon the fact, that the hear- 
ing was ordered pending Palmer’s appeal from the decision of the local 
Officers, refusing to allow her to file a declaratory statement for the 
tractin question. This objection does not seem to be well taken, as — 
said appeal was never perfected, no notice was given the opposite party, 
and the same. was abandoned before the petition for the hearing was 
filed. | | 

It appears from the record, that Carter applied to make timber cult- — 
ure entry of said tract December 4, 1885. This application, as already 
stated, was rejected because of the aforesaid selection by the State of 
California, He, however, made timber culture entry of said tract on 
September 13, 1886, in accordance with your office letter of July 8, 
1886, allowing him to file for the same. 

- Section two ofthe act of June 14, 1878 (20 Stat., 113), provides, that 
a person applying for the benefits of that act shall make affidavit, 
“‘ that the section of land specified in my said application is composed 
exclusively of prairie lands, or other lands devoid of timber.” 

Section one of the same act provides, “that not more than one quar- 
ter of any section shall be thus granted.” 

There is, therefore, no force in the contention of Carter’s attorney, 
‘that the land in contest being within an enclosure and the only public 
land in section 33 undisposed of, it is immaterial how many trees there 
may be on section 33, outside of the land in contest.” 

' Timber culture entries have, however, been allowed in some cases, 
wherein it was shown that there was a natural growth of timber upon 
the tract, but in none of these instances was the quantity of timber near 
so large as that shown to exist upon the land in question. In the case 
at bar, there were on the section between 1500 and 3000 trees, of a 
natural growth, varying in size from six to thirty inches in diameter. 
Nature, therefore, seems to have substantially done for that section 
what the timber culture law was intended to do. ‘The case might have 
_ been different had there been but a few trees, assosmalla growth would 
not necessarily interfere with the spirit of the timber culture act. 

Nor can the entryman complain that the local officers, by allowing 
him to make entry, encouraged him to expend money and labor in com- 
plying with the provisions of the timber cniture law. The entry was 
made September 13, 1886, the hearing had the same day, the local 
officers on October 6th following recommended the cancellation of 
Carter’s entry, and on March 4, 1887, your predecessor affirmed their 
action. Thus, within less than six months from the date of said entry, 

— 16184—VOL 8 30 : 
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both the local officers and your office rendered decisions adversely to 
Carter. They, at the same time, recommended that Laura B. Palmer’s 
declaratory statement be allowed as of the date of its presentation. 

For the foregoing reasons, your decision is affirmed. 


RAILROAD GRANT~—EXPIRED FILING. 
CHICAGO BURLINGTON AND QUINCY R. R. Co. 


Land included within an expired filing is not excepted from the grant of May 15, 
1856, in the absence of a pre-emption right at date of definite location. 


Secretary Noble to Acting Commissioner Stone, June 4, 1889. 


By letter of July 28, 1888, you transmitted the testimony taken at a 
hearing had in pursuance of the directions in departmental decision of 
March 20, 1888, in the matter of the Chicago, Burlington & Quincy R. 
R. Co., for certification of the SW. 4 of the SH. 4 of Sec. 7, T. 71 N., RB. 
28 W., and the NE. i of the SW. 4 of Sec. 11, T. 73 N., R. 30 W., Des 
Moines, Lowa, land district. . 

These tracts were offered for sale in 1850. On November 23, 1854, 
one Jeremiah Shephard filed pre-emption declaratory statement for the 
SW. + of the SE. 4 of Sec. 7, T. 71 N., BR. 28 W., together with other 
lands. On October 4, 1854, one Daniel Strickland filed pre-emption 
declaratory statement for the NE. 4 of the SW. 4 of Sec. 11, T. 73 N., 
R. 30 W. Final proof has never been offered under either of these fil- 
ings but they both remain uncanceled of record. | 

The Chicago, Burlington & Quincy R. RB. Co., as successor of the Bur. 
lington & Missouri River R. R. Co., claims these tracts under the grant 
of May 15, 1856 (11 Stat., 9), to the State of lowa, and on December17, 
1878, applied to have them certified. These lands fall within the granted 
limits of said road as shown by map of definite location April 7, 1857. 

In passing upon the company’s application it was said in your office 
letter of July 21, 1884, “the company must prove that these pre-emp- 
tion claims were abandoned prior to the definite location of its road be- 
fore the tracts can be approved for its benefit they being within the six 
mile limits ofits grant.” Said company thereupon furnished affidavits. 
apparently to meet this requirement. On March 11, 1886, it was decided 
in your office that these tracts could not, under the rulings of your of- 
fice, “‘ be conveyed to }our company notwithstanding the evidence fur. 
nished of abandonment, by the parties making the filings, prior to the 
railroad grant.” 

Upon appeal to this department, it was held that the proof then sub- 
mitted of the abandonment of the pre-emption claims was not satisfac- 
tory, but that the company should be given an opportunity to show the 
truth of its allegations that these tracts were not excepted from said 
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grant and a hearing was ordered for that purpose. In your letter of 
transmittal of July 28, 1888, it is said | | 

As the proof of abandonment prior to the definite location of the company’s road 
is in each case satisfactory to this office, I recommend that instructions be issued that 
the tracts be listed and submitted for approval under the railroad grant. 

The testimony adduced at the hearing shows that neither Shephard 
or Strickland ever improved or resided upon the tract covered by pre: 
emption filing in his name, that they both resided upon and claimed 
other land in that county about the time these filings were made; that 
Strickland had left the county before the definite location of the Bur- 
lington & Missouri River railroad, that both tracts were at the date of 
the definite location of said road unimproved and were afterwards im- 
proved by parties who purchased from the railroad company. 

The act under which these tracts are claimed granted ‘‘every alter- 
nate section of land, designated by odd numbers, for six sections in 
width on each side of each said roads” and provided for indemnity 
when ‘it shall appear that the United States have, when the lines or 
routes of said roads are definitely fixed, sold any sections or any parts 
thereof, granted as aforesaid, or that the Hen of pre-emption has ait- 
tached to the same.” (11 Stat. iO) 

The tracts here involved wate at the dates of the respective pre-emp- | 
_ tion filings subject to private entry and proof in support of such filings 
should, under the law, have been submitted within twelve months after 
settlement. This period had, however, in each instance expired long 
before the definite location of the road. Under these circumstances 
the company was, under the practice then existing, required as a condi- 
tion precedent to the passing of title to it, to show that no pre-emption 
right to said tracts existed at the date of the definite location of its 
road. This has been done to the entire satisfaction of your office and 
of this Department, and the company’s application should be allowed 
and said list should be submitted for approval as soon as practicable: 


‘ 





HOMESTEAD EN'TRY—RESIDENCE--NEY FINAL PROOF. 
Epson O. PARKER. 


A homestead entry made before the circular regulations of December 15, 1882, will not 
be held illegal though theentryman had previously filed a soldiers’ declaratory 
statement for another tract. 

A settler who makes scrip location of the sub-division on which his house is situated, 
and then removes to the other part of the land embraced within his. original set- 
tlement and makes homestead entry thereof, will not be entitled to credit for resi- 
dence on the tract covered by his scrip location. | , 

Regular homestead proof may be made under section 2291, R.8., where commutation 
proof has beeu rejected and permission to submit new proof is accorded. 


First Assistant Secretary Chandler to Acting Commissioner Stone, June 
4, 1889. | 


I-have considered the appeal of Edson O. Parker from your office de- 
cisions of June 11,and October 1,1837, holding for cancellation his 
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homestead entry for the W. 4 of the SE. 4 and the SE. 4 of the SE. + of 
Sec. 11 T.112 N., R. 72 W., Huron Dakota land district. (Mitchell 
series). 

The plat of this township was filed in the Mitch ell land office sep- 
tember 19, 1882. 

On June 9,1882 Parker applied to file Valentine scrip certificate K- 
215 on forty acres of land described by metes and bounds, and also as 
the NE. 4 of the SE.4 of Sec.11 T.112 N.,R.72 W., said description 
being pane’ upon a survey made by the souks gee or of the county 
in which said land was situated. Final certificate was issued 0 on this lo- 
cation September 20, 1882. 

On the last named day Parker made homestead entry for the W. dof 
the SE. 4 and the SE. 4 of the SE. 4 of said section. On the same day 
Mrs. Lucinda A. E. Robinson applied to file pre-emption declaratory 
statement for the SK.4of said section, alleging settlement May 24, 1882. 
This application was refused by the local officers because the NK.+4 of 
the said SE.4 was embraced in Parker’s Valentine scrip location. Mrs. 
Robinson appealed from the decision of the local officers, and the papers 
were transmitted to your office December 22, 1882. 

In your office decision of April 9, 1883, the local officers were directed 
to accept Mrs. Robinson’s declaratory statement, it being said in that 
decision —‘ she will be allowed to file for the land claimed, the right of 
Parker under his Valentine scrip location and homestead entry to be 
subject to whatever right was vested in her by virtue of her settlement 
on said tract.” | 

In the meantime Parker had given notice of his intention to submit 
final proof under his homestead eutry on November 29,1882. Against 
the acceptance of such final proof Mrs. Robinson protested because of 
the pendency of her appeal from the action of the local officers refusing 
to accept her declaratory statement. Afterwards various affidavits 
were filed by each party attacking the validity of the claims of the other 
and various orders were made by the local officers. During the sum- 
mer of 1883 a hearing was finally had at which a large amount of testi- 
mony was submitted by each party. The local officers seem to have 
retained this testimony and the record of the case in their office for a 
long time. 

On May 20, 1884, a paper was filed in this case which reads as follows: 

An amicable settlement having been made in the above entitled cause, I hereby 
withdraw my protest against said Parker’s proof, file herewith my relinquishment 
under my D. § , No. 4075 for said tract and withdraw all claim to same. 

(Signed) Lucinpa A. E. ROBINSON. 

The local officers finally transmitted the record in the ease June 10, 
1886, as a defaulted contest. | | 

In the decision of your office of June 11, 1887, it was said: 

It only becomes under the cirenmstances necessary to dismiss the contest as far as 
Robinson’s rights are concerned and to declare her case as closed aud consider the 


record so far as the facts bear upon the validity of Edson O. Parker’s final homestead 
entry. 
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After considering the case it was found that Parker’s entry was in- 
valid, his final proof fraudulent, and said entry was held for cancella- 
tion. From that decision and the denial October 1, 1887, of your 
office of his motion for a review of said decision, Parker appealed. 


Tbe only questions now before me for determination are as to the va- 


lidity of Parker’s homestead entry and the sufficiency of his final 
proof thereunder. In the determination of these questions it is proper 
to consider the testimony adduced at the hearing heretofore mentioned. 

it was claimed by Robinson, and held in your office that Parker’s 
entry was illegal because he had exhausted his homestead right by the 
filing of asoldier’s declaratory statement for other land prior to the date 
of said entry. 

In 1880, before going to Dakota, Parker filed a soldier’s declaratory 
statement for other land, believing as he says, from the circulars of © 


your office and the advice of attorneys that even if he did not conclude. 


to enter said land, that such filing would not affect his homestead right. 
but only his right to file another homestead declaratory statement. He 
visited the land in November, 1880, and being pleased with it concluded 
to make homestead entry therefor; made arrangements to have a house 
built, and made out the papers for his entry, said papers being sworn 
to before the clerk of the district court. Hethen went after his family 
and household goods, but was prevented by the severe weather and 
snow blockades from returning until the following June. About this 
time he learned that his application to make homestead entry had been 
rejected because not sworn to before the local officers. He afterwards 
filed pre-emption declaratory statement for said land, and in due time 
made final proof and entry thereof under the pre-emption law. 

It was formerly the practice to allow one who had filed a soldier’s 
declaratory statement to make entry for the land thus filed for or for 
other land in his discretion. Circular of September 14, 1876(2 C. L. L., 
472); and this practice seems to have continued until the issuance of 
the circular of December 15, 1882, (1 L. D., 648) wherein it was specifi- 
cally said “‘a soldier will be beld to have exhausted his homestead 
right by the filing of his declaratory statement.” See also Stephens — 
v Ray (5 L. D., 1383), In view of these facts I am not inclined to 


cancel this entry which was made prior to the circular of December 
— 15, 1882. 


In the final proof taken December 1, 1882, Parker testified that his 
house was built on this land February 10, 1882, that he commenced 
actual residence there March 24, 1882; that his improvements consist- 
ing of a one-story fraine house, twenty-one by twenty-four feet in size, 


acellar eight by ten feet, a coal house four by six feet, a stable sixteen 


by sixteen feet, a well and five and one half acres of breaking, were of 
the value of $200.00; that be had resided on said land continuously — 
since establishing his residence there, and that his family consisting of 
his wife and two children had resided there continuously since May 30, 
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1882; that he had never been absent; that he had broken five and one 
half acres and had never made any other homestead entry. 

When this proof was submitted it was with the purpose on Parker’s 
part of commuting said homestead entry. When, however, the con- 
sideration of said final proof had by the protest of Mrs. Robinson, been 
so long delayed, the entryman on May 20, 1884, the day said protest 
was withdrawn, filed his affidavit saying —“ having lived on the land a 
sufficient length of time added to his service in the army to make five 
years, he desires the benefit of his service in the army under Revised 
Statutes 2305.” 

It seems the local officers approved his proof, and on the same day, 
May 20, 1884, issued homestead final certificate It is shown by the in- 
formation furnished to your office by the War Department that Parker 
was on August 21, 1862 enrolled in Company *“ F” 10th regiment New 
York Heavy Artillery Volunteers to serve three years or during the 
war, and was mustered out May 27, 1865. Parker afterwards filed his 
affidavit dated February 19, 1886, and duly corroborated, setting forth 
that he established actual residence on said tract on or about March . 
24, 1882, “‘that he and his family still reside upon said tract; that said 
residence has been continuous since first establishing actual residence 
thereon as stated above; that he has since continued to improve and 
cultivate said tract.” 

The testimony adduced at the hearing shows that Parker visited the 
SE. + of said section 11, about February 10, 1882, commenced a house 
and put up a notice that the land was claimed by him as a homestead. 
This house which was on the NE. + of the SE. + of said Sec. 11, was 
finished March 24, at which time Parker claims to have moved into it 
although his family did not reach there until May 30th following. On 
June 9th of that year he filed Valentine scrip for the NE. + of the SE. 
4 of said section, the tract upon which his house stood. On June12th he 
moved his house onto the SE. + of the SE. + of said section and imme- 
diately upon the filing of the township plat made his homestead entry 
for said last named tract and the W. 4 of the SE. 4 of said section. 
Parker laid off into town lots the tract upon which he filed the scrip 
and commenced selling such lots at once, but I do not find that the evi- 
dence justifies the conclusion reached in your office that such sales were 
“not confined to the lands he scripped but embraced a portion of the 
land described in his homestead entry.” 

This claimant cannot be allowed credit for residence on the tracts to 
which he seeks title under the homestead law prior to June 12, 1882, 
the date on which he removed thereto from the tract for which he had 
filed Valentine scrip. Although he may have gone on the land with 
the intention of claiming it under the homestead law yet he by his sub- 
sequent action in taking under another law the tract upon which his 
dwelling house was until that time situated, and upon which the most 
if not all of his improvements had been made, must be held to have 
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abandoned that intention. His proof made December 1, 1882, failed to 
show the period of residence required by law, and was therefore pre- 
maturely made. Parker now asks to be allowed to make proof under 
section 2291 and receive credit for his service in the army. He not 
- having commuted said entry, I can see no good.reason for refusing to 
approve the action of the local officers issuing to him regular home- 
stead final certificate provided the proofs heretofore submitted satis- 
factorily show a compliance with the requirements of the homestead 
law. Killin v. Suydam (6 L. D., 324); James Jenks (8 L. D., 85). 

Upon examination, however, said proofs are not found satisfactory. 
The affidavits which furnish the only information as to Parker’s con- 
nection with the land subsequently to December 1, 1882, are general in 
' their terms and make no statements as to the kind or value of the im- 
provements or the character of his residence on the land. The entry- 
man will be allowed to give new notice and submit uew final proof 
showing compliance with the law up to the date of the final certificate 
heretofore issued. 

The decision appealed from is woaiieta in accordance with the views 
herein expressed. 


COMMUTATION PROOF—CULTIVATION. 
T. H. QUIGLEY. 


Breaking may be accepted as satisfactory proof of cultivation, if good faith appears, 
and the proof is sufficient in other respects. 


First Assistant Scoretary y Chandler to Acting ene Stone, June 4, 
1889. 


I have considered the case of T. H. Quigley, upon the appeal of Sa- 
rah A. Paige, mortgagee, from your office decision of December 16, 1887, 
rejecting the proof and suspending the entry of said Quigley for N. 4 
NE. 4+ and N. ¢ NW. 4, section 6, T. 154 N., a 56 W., Grand mores, 
Dakota, land district. 

It appears from the record that Quigley made entry for said land 
March 26, 1883, and on October 13, 1883, after due notice, he presented 
his final proof in commutation, and paid for said land receiving final 
‘certificate October 19, 1883. 

On final proof it anpcie that Quigley was unmarried; that he one 
settlement on said land March 1, 1883, by erecting merson a one-story 
frame house twelve by fourteen feet valued at $100, in which he had 
continuously resided until time of final proof, a period of seven months 
and nineteen days, except that he had been absent to earn a living afew 
weeks at a time, not to exceed thirty-five or forty days in all. It also 
appeared in the proof that he had broken five or six acres one had not 
raised a crop thereon. 
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This proof was made iu October, 1883, but did not reach your office 
until December, 1887; considering it you rejected the same as insuffi- 
cient. From this Satie the mortgagee appeals. 

_ No specific reason for the rejection of his proofs is given in your said 

decision nor does it state wherein entryman failed to comply with the 
law, but after reciting the facts above stated in regard to improvements 
and residence, says— 


The proof is not satisfactory not being conclusive to this office of good faith on the 
part of the claimant. The proof is rejected and you will inform Quigley that his 
original entry and cash certificate will remain suspended during the life-time of the 
entry and he will be allowed to make new proof wheu he can show full compliance 
with the law. 


Just why this proof does not satisfy you of the entryman’s good faith 
does not very fully appearin your opinion. The evidence shows that he 
went upon the tract in March, lived thereon continuously for more than six 
months, in the meantime built a house twelve by fourteen feet, valued at 
$100, and broke up five or six acres of prairie sod. He could not be ex- 
pected to raise much of a crop in six months on new breaking, taking into 
consideration that it was probably broken after seeding time. Wherein 
did he not comply with the law? It appears to me taking into consid- 
eration the presumption of good faith, coupled with the facts corrobo- 
rating the same, and the final proof of the entryman, that there are no 
circumstances to predicate bad faith upon, hence ‘in my judgment the 
entry should stand. Your decision is, therefore reversed. 


* TIMBER CULTURE CONTEST—EVIDEN CE. 


ST. JOHN v. RAFF. 


A timber culture contest must fail if the default charged is made good before service 
of notice. 

In considering evidence as to compliance with the law between the dates of filing 
the affidavit of contest and service of notice, good faith is an important if not a 
controlling element. 

The case of Seitz v. Wallace cited and followed. 


First Assistant Seeretary Chandler to Acting Commissioner Stone, June 
4, 1889, 


J have considered the case of W. R. St. John v. 8. F. Raff on appeal 
by the former from your office decision of January 28, 1888, dismissing 
his contest against Raift’s timber culture entry for the SE. 4, See. 12, T. 
258., R. 6 W., Wichita, Kansas. 

Raff made said entry June 20, 1883, and contest affidavit was filed 
November 5, 1884, alleging failure to break five acres during the first 
year, and up to date of said affidavit. | 
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Hearing was had March 9, 1885, both parties being present with wit- 
nesses. | 

From the evidence submitted the local officers found that the required 
amount had been broken prior to service of notice, and accordingly, rec- 
ommended the dismissal of the contest. Your office affirmed that de- — 
cision, and St. John appealed. 

It appears from the evidence that the entryman, who lives some dis- 
tance from the tract, employed an agent to do the necessary plowing,’ 
who sub-let the coutract to a farmer living near the claim, the breaking 
to be completed before June 20, 1834; that the farmer after breaking a 
little over three acres reported to the agent that he had broken six 
acres, and collected from bim the sum agreed on for that amount of — 
breaking; that the deception was not discovered by the entryman or 
his agent until about November 1, 1884, when they proceeded to break 
seven acres more, completing the same between November 10, and 25, 
1884, 

Notice of contest was not served until December 13, following. It 
does not appear that Raff had any intimation of the attack on his entry 
prior to thatdate. Bad faith on the part of entryman is not shown, on 
the contrary, he proceeded immediately on ee the failure, to 
remedy it. 

‘It is insisted by appellant that the entry must be canceled bacwase the 
five acres had not been broken when the contest affidavit was filed. | 

I am unable to concur in this view. In the case of Farnsworth » 
Hudson (5 L. D., 315), evidence of cultivation between the date of the 
filing of contest and that of the service of notice was held to be admis- 
sible. In Seitz v. Wallace (6 L. D., 299), it was said, ““Under the decis- 
ions of the Department an entryman may show compliance with the law 
after the affidavit is filed, but before notice is served upon him.” _ 

But it is claimed that these cases are in effect overruled by the cases 
of Eddy v. England, Bolster v. Barlow, and Waters v. Sheldon. 

In said first mentioned case one Bennett brought contest against Eng- 
land’s timber culture entry alleging failure to comply with the law. On 
the same day, but at a later hour Eddy effered a contest on like grounds. — 
The local officers declined to receive the later contest on account of the 
pendency of Bennett’s. Eddy then attached an affidavit charging that 
Bennett’s contest was fraudulent and speculative, and procured by Eng- 
land to enable him to hold the land without compliance with law, and 
to bar the initiation of a bona fide contest. Eddy’s contest was then re- 
ceived and filed. Bennett failed to appear on the day set-for hearing 
in his case, and thereupon notice was served in Eddy’s contest. and a 
hearing subsequently had. Prior to the service of notice, however, it 
appears England had completed the necessary breaking. It was held 
nevertheless, that Eddy’s contest related back to the date when it was 
offered and should have been received. Butthis ruling has no relevancy 
to the case at bar. -The facts are essentially different. Beunett’s con- 
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test was found to be collusive and fraudulent as alleged. The ruling 
was based on the established rule of the Department, that, ‘‘no rights 
are acquired by fraudulent and speculative contests.” To hold other- 
wise would violate the established legal maxim, that no one is allowed to 
take advantage of his own wrong. Had the collusive contest not been 
commenced, notice in Eddy’s case would have issued prior to the cur- 
ing of the default. and it was therefore, held that such contest could 
not postpone Eddy’s rights. (6 L. D., 530.) 

In Bolster v. Barlow (idem., 825), the record failed to disclose the date 
of the initiation of the contest, and it was, therefore, held that the con- 
test papers must ‘‘be deemed to have been accepted by the local officers 
on the date when the notice of contest was issued.” As the entryman 
had cured his laches prior to that date the contest was dismissed. This 
ease simply followed the established ruling in the case of Galloway v. 
Winston (1 L D., 142), dismissing a contest initiated after the failure 
under the timber culture law has been cured, and does not conflict with 
the ruling in the case at bar. 

In Waters v. Sheldon (7 L. D., 346), John E. Gilbert, on May 3; 
1886, brought contest for abandonment against the homestead entry of 
Sheldon made October 30, 1885. The affidavit of contest was dated 
May 1,1886. The local officers and the Commissioner decided that the 
- eontest was “prematurely brought”, and dismissed the contest. ‘This 
conclusion was evidently based on the assumption that the contest was 
initiated on May 1, the date of the affidavit. The Department held, 
however, that “Gilbert’s contest was not initiated until his affidavit 
of contest was received, and accepted by the local office, May 3, 1886.” 
It was, therefore, held to be not premature (six months from date of 
entry having elapsed) and was sustained. The ruling was undoubtedly 
correct in determining the date of the initiation of contest, but in no 
manner involves the point in issue in this case. The question of notice 
was not involved. | 

I conclude, therefore, that these cases have not changed the general 
rule announced in Seitz ». Wallace and other cases, supra. In the de- 
termination of such questions, however, good faith is always an impor- 
tant it not a controlling element. 

Finally, the case of Stayton v. Carroll (7 L. D., 198), clearly announces 
the rule that a contest charging failure to establish residence, and 
abandonment, must fail where, prior to legal service of notice thereof, 
the entryman had cured his laches. See also Hunter v. Haynes. 
(ib., 8). | 

The decision appealed from is accordingly affirmed. | 
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SWAMP LAND—HOMESTEAD CLAIM—FIELD NOTES. 
STATE OF WISCONSIN v. WOLF. 


| The finding of a commission, mutually agreed upon between the State aud the gov- 
ernment, that a particular tract is of the character granted, does not preclude 
the Department from reviewing such finding, or resorting to other evidence in 
order to defermine the true character of the land. 


in a hearing ordered to determine the character of land, the burden of proof is upon 
_ the State ifthe field notes of survey do not, prima facie, show the swampy char- 
acter of the tract. 
in order to sustain its claim to any particular forty acres of a quarter section, the 
State is required to show that the greater part uf such forty was swamp and. 
overflowed land at the date of the grant. 


Secretary Noble to Acting Commissioner Stone, June 4, 1889. 


April 15, 1880, Andrew Wolf made homestead entry for the SW. 4 of 
Sec. 11, T. 29 N., R. 12 E., Menesha land district, Wisconsin. 

August 13,1881—as appears from the decision of your office of August, 
27, 1886—the State of Wisconsin filed a claim for the same tract, under 
the provisions of the swamp land grant of September 28, 1850 (9 Stat., 
519), which claim has not been approved. 

May 28, 1886, in pursuance of a general notice of his intention so to 
do, and without special notice to the State of Wisconsin, Wolf made 
final homestead proof, which, on June 30th following, was duly ap- 
proved by the local land officers, and final certificate No. 1158 was 
thereupon issued to Wolf. 

August 27, 1886, your office found, on re-examination, ‘‘ that the field. 
notes of survey do not show that any of the subdivisions of said SW. 4 
are swamp lands within the meaning of the grant of September 98, 
1850,” and the claim of the State was held for rejection. 

Upon being notified of this action of your office, the State appealed, 
and asks that said decision “be reversed and the title of the State to 
said tract remain intact.” The appealis accompanied with an affidavit 
made by ©. F. Fricke. the chief clerk of the Commissioners of Public 
Lands for the State of Wisconsin, in which he says: 

- That on the 13th day of August A. D. 1831, by a commission appointed by the Com- 

missioner of the General Land Office of the United States and the governor of the 

State of Wisconsin, under an agreement made by the Secretary of the Interior and 
the governor, to make a final settlement and adjustment of the swamp lands under 
the act of Congress approved September 28, 1850, I find that the SW. 4, Sec. 11, T. 
29 N., R. 12 E., of the 4th principal meridian, State of Wisconsin, was decided by said 
commission to be swamp land within the meaning of said act, and the record of which 
is now on file in Division ‘K’ of the General Land Office, at Washington, D.C., and 
that said decision was final; and upon further examination of the plats and field 
notes of the original government survey, I verily believe said decision to be correct, 

and that the State is legally entitled to said tract under said settlement. — 
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I find, also, among the papers in the case, a copy of the field notes 
of survey and a plat of said section eleven, taken from the records and 
furnished by your office. 

Soon after the passage of the swamp land act, the State of Wiscon- 
sin elected to take the field notes of survey as a basis for determining 
what land passed to the State under the grant, and it was in this man- 
ner that the land in question was selected. The mode adopted by 
mutual understanding, or agreement, between the national and state 
authorities for ascertaining the lands granted, was convenient and 
economical, and doubtless generally led to correct results, but this De- 
partment does not understand that the government is irrevocably bound. 
by selections made on behalf of the State, in pursuance of such un- 
derstanding or agreement, especially where the rights, or supposed 
rights, of a private citizen areinvolved. The field notes are prima facie 
evidence of the character of the land, and by mutual understanding 
they are generally accepted as full proof by this Department, but it 
does not follow that the finding of a commission, mutually agreed upon, 
that a particular tract is swamp and passed to the State, precludes the 
Department from reviewing such finding, or from resorting to other 
evidence, in order to ascertain the true character of the land, and in 
order to determine whether, in fact, it did pass to the State under the 
grant. 

The State is not entitled to lands not granted, nor can the Secretar 
of the Interior by agreement enlarge its grant. It is his duty to finally 
determine what lands passed to the State of Wisconsin, as well as to 
other States, under and by virtue of the swamp land act, and though 
he may adopt certain general methods for identifying these lands, yet 
the adopiion of such methods does not deprive him of the right, or re- 
lieve him of the duty of resorting in certain cases to other and differ- 
ent methods. Nor is the adoption of any such general method of ad- 
justment, though by agreement between the officers of the respective 
governments a contract bindivg on the general government. The Sec- 
retary of the Interior, notwithstanding such agreement, may at his dis- 
cretion, any time before swamp lands are certified to the State, adopt 
such methods, resort to such ineans, and employ such agencies as in 
his judgment are best calculated to enable him to reach a correct con- 
clusion as to the real character of any particular tract of land claimed 
under the swamp land act. 

The views above expressed result from the nature of the duties de- 
volved by law on the Secretary of the Interior, and are sustained by 
numerous rulings of the Department. lLachance v. The State of Min- 
nesota (4 L. D‘; 479) ; State of Oregon (5 L. D., 31); Hardin County (ib., 
236); State of Michigan (7 L. D., 514). 

Even after seleetions have been approved and certified to the State as 
swamp and overflowed lands—which is a stronger case than the one 
here—the Secretary may, in certain cases, recall and revoke his approval, 
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and on a proper showing refuse patents for lands included in approved 
lists, and may cause such lists to be canceled. State of Oregon (supra); 
State of Minnesota (6 L. D., 37); State of Oregon (7 L. D.,572); State 
of Michigan (supra). Therefore the position taken by the State on ap- 
peal can not be sustained, to wit: the position that the decision of said - 
commission was final, or was to be final and is therefore obligatory on 
the government. | 

From an inspection of the field notes of survey and the accompanying: | 
plat, I do not find that they show the greater part of the quarter-section. . 
in controversy, or any legal subdivision of the same, to have been swamp 
and overflowed land at the timesaid survey was made. Onthecontrary, 
they show, it seems to me, with reasonable certainty that the greater 
part of each legal subdivision of said tract was at the time of survey 
(1854), and presumably atthe date of the grant, dry and cultivable. 
Said cominission probably classed said tract as swamp and overflowed 
through inadvertence. At allevents, the field notes do not, in my opin- 
ion, warrant such a classification. 

The field notes of survey gave Wolf no notice that said tract was. 
claimed by the State, nor was the State’s claim asserted thereto till some 
months after Wolf had established his residence on said tract, nor till © 
more than thirty years after the grant was made under which it is now 
claimed. These facts, however, do not necessarily constitute a bar to 
the claim of the State, and since said tract was in August, 1881, awarded 
_ to the State by said commission, its claim should not be finally rejected. 
and said selection canceled, until it has had a full opportunity to be 
heard in the matter, if such hearing be desired. 

Wolf’s entry will, therefore, be suspended, and the State allowed 
sixty days after receipt of notice of this decision within which to insti- 
tute the usual proceedings for a hearing herein before the local land 
officers. The field notes failing to show prima facie the swampy char-. 
acter of said tract, the burden of proof will be on the State. The 
swamp land act grants to the States only such legal subdivisions of the 
public lands the greater part of which was wet and unfit for cultiva- 
tion at. the date of the grant, and in order to sustain its claim to any 
particular forty of said quarter section, the State will be required to 
show that the greater part of such forty was of the description of lands 
granted, to wit: “swamp and overflowed lands, made unfit thereby for. 
cultivation.” Should an application for a hearing be made by the State 
within the time designated, the entryman will be duly notified thereof 
and afforded full opportunity to be heard in defense; and in default of 
such application, the claim of the State will stand rejected, and Wolf’s 
entry will be passed to patent, in the regular course of business in your 
office. 

The decision of your office is modified accordingly. 
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PRACTICE—NOTICE BY PUBLICATION—EVIDENCE. | 


BONDURANT v. CONKLING. 


Mailing a copy of the notice by registered letter, to the last known address of the 
defendant, thirty days before date of hearing, is an essential in service of notice 
by publication. 

Evidence submitted on defective notice of contest may be accepted after new notice, 
if the defendant does not respond thereto. 


First-Assisiant Secretary Chandler to Acting Commissioner Stone, June 
4, 1889. 


I have considered the appeal of Fremont Bondurant from your office 
decision of February 10, 1888, directing that a rehearing be had in the 
case of his contest against the homestead entry of George D. Conkling 
upon the SW. 4 of Sec. 25, T. 152 N., R. 59 W., Grand Forks, Dakota. 

The record shows that Conkling made homestead entry of above 
tract on February 8, 1883, and that Bondurant initiated contestagainst 
the same on March 18, 1887. A copy of the notice of contest was 
mailed by registered letter to the entryman at his last known address 
on April 21, 1887, and the hearing was fixed for May 17th following. 
On that day the contestant appeared and testified, that he resided 
within two miles of the tract in question, and was acquainted with it 
since April, 1854; that he knew “ from personal observation, that the 
said defendant, George D. Conkling, has not fenced, cultivated, built, 
or resided upon, or in any way improved said tract since October, 1885; 
that said George D. Conkling broke out of jail and left the country over 
six months ago, and has wholly abandoned his homestead; that the 
present condition of said tract is wild, uncultivated and uninhabited, 
and that the present residence of defendant is unknown.” 

John M. Lamb corroborated the testimony of contestant. The de- 
fendant did not appear at the hearing, and on May 26th following the 
local officers recommended the cancellation of Conkling’s entry. 

February 10, 1888, your office reversed the decision of the local of- 
ficers, on the ground that a copy of the notice of contest was not mailed 
to the last known address of the defendant thirty days before the date 
of hearing. You, at the same time, returned the affidavit of contest as 
the basis of a rehearing to be had after due notice. From this decision 
contestant appealed to the Department. : 

As already stated, a copy of the notice of contest was not mailed until 
April 21, 1887, whereas the hearing was to take place on May 17, fol- 
lowing. But twenty-six days therefore intervened between the date of 
mailing and the day fixed for hearing. 

Rule 14 of the Rules of Practice provides, 

Where notice is given by publication, a copy of the notive shall be mailed by reg- 


istered letter to the last known address of each person to be notitied thirty days be- 
fore date of hearing. 
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In the case of Parker v. Castle (4 L. D., 84), this Department held, 


The proper basis for an order of publication, the publication by advertisement, the 
sending of a copy by registered letter, and the posting of a copy on the land, are all 
constituent and essential parts of ‘‘notice by publication,” and the absence of any 
one of these essentials makes inoperative the efficacy of the others if the defect be not. 


waived. . . . . That these rules have in effect the force of statute. 
The same doctrine is laid down in the case of Wallace v. Schooley (3. 
L. D., 326). 


It is clear that contestant has not complied with the Rules of . Prac- 
tice in the matter of mailing a copy of notice of contest to the defendant 
at his last known address thirty days before the date of hearing. 

In view, however, of the facts in this case and of the expenses inci- 
dent to making new proof, I am of opinion that contestant should give: 
new notice, and, if the entryman does not then respond, his entry will 
be canceled upon the testimony already submitted. 

Your decision is modified accordingly. 


——_— 


‘PRACTICE—APPEAL—J URISDICTION—APPLICATION. 


IDDINGS v. BURNS (ON REVIEW). 


The local office has no jurisdiction over a case, or the land involved ere during 
the pendency of an appeal from its action thereon. 

After the local officers have rendered a decision in a case they can take no further: 
action affecting the disposal of the land in controversy until instructed by the- 
Commissioner. 

On the relinquishment of an entry, a pending application to enter will take preced-. 
ence over an application filed with the relinquishment. 


Secretary Noble to Acting Commissioner Stone, June 5, 1889. 


February 18, 1889, Secretary Vilas decided the case of William T.. 
Iddings ¥.: Mary Baras (8 L. D. , 224), and affirmed the decision of your 
office dismissing the woplication of the former to make homestead entry 
of the SW. $ of section 29, T. 25 S., R. 17 W., - Larned land district, 
Kansas, on ae ground that the prior entry of "Burns operated to pre-- 
vent the allowance of the application of Iddings. The record shows. 
that Iddings made application to enter said tract January 26, 1886, and. 
the same was “ held in abeyance” by the local office pending the final 
pre-emption proof advertised to be made February 17, 1886,(by Patrick 
Sweeney, for said tract; that Sweeney failed to make proof and that 
_ Iddings again presented his homestead application which was rejected. 
by the local officers February 17, 1886, because of the existence of the 
_homestead entry for said tract made February 13, 1886, by Mary Burns.. 

‘The case came up on appeal and was decided in favor of the entry 
made by Burns for the reason that the application of Iddings which 
was priorin point of time was defective in that it was not accompanied: 
either by the payment or the tender of the fees required by law. 

My attention has been called to the fact, that subsequent to the date 
of the letter of your office transmitting the record in the case, on appeah 
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by Iddings, there were filed in the local office a relinquishment of Mary 
Burns, date October 19, 1887, of her homestead entry of said tract and 
an application of John A. Ary to make homestead entry of said land. 
Ary tendered the entry fee with his application. The local officerscan- 
celed the entry of Burns, October 22, 1887, and rejected the application of 
Ary because the application of Iddings was pending, on appeal, before 
the Department. These papers were forwarded without action 1pon your 
part. One of them is Ary’s appeal from the action of the local officers. 

It has been held that when an appeal is taken from your decision 
your office loses jurisdiction over the case. John M. Walker (5 L. D., 
504) and also over the land involved therein. Esler. v. Townsite of 
Cooke (4 L. D., 212), Stroud v. De Wolf (id., 394). The same rule gov- 
erns cases on appeal from the local office. The authorities cited sustain 
the action of the local officers in rejecting Ary’s application. Moreover, 
the proceedings in this case werein the nature of a contest and after the 
local officers have rendered a decision on a contest they can take no 
further action affecting the disposal of the land in controversy until in- 
_ structed by the Commissioner. Rule 53; Wade v. Sweeney (6 L. D., 234). 

The equities in the case are in favor of Iddings, who was the first 
applicant and whose application was rejected by the local officers when 
first presented to them. He has ever since earnestly insisted on his 
right to enter the tract in question. Burns having relinquished, the 
tract is now free from any entry of record and in the record before me 
I perceive no reason why the homestead application of Iddings made 
January 26, 1886, should not be placed of record upon paymeut of the > 
fees required by law. 

You will notify Ary hereof and inform bim that he will be allowed 
thirty days from notice to show cause, if any he have different from the 
questions presented by this record, why his application should not be 
finally rejected ; and in the meantime, you will suspend action and also 
give Iddings due notice of this decision. Should Ary fail to show such 
cause his application will be finally rejected and that of Iddings allowed 
in accordance with this opinion. 


SCHOOL LAND—BOIS BLANC ISLAND. 


STATE OF MICHIGAN. 


Irregularity in the form and place of section sixteen, arising from the survey of the 
township, will not defeat the operation of the school grant. 

An executive order setting apart section sixteen as a milifary reservation, will not 
defeat a prior legislative reservation of the land for school purposes, or impair 
the snbsequent grant to the State. 


Secretary Noble to the Commissioner of the General Land Office, June 5, 
1889. 

I have before me the appeal of the State of Michigan from your de- 

cision of November 16, 1887, holding that “section sixteen on Bois 
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Blanc Island,” in said State, was not included among the lands granted. 
to said State for school purposes, and that “ therefore the reservation 
for military purposes (in 1827) took effect npon it, and it (said section 
sixteen, is properly listed for sale under the act of July 5, 1884, the 
reservation having been turned over to this Department under the lat- 
ter act for disposal.” 
_ Your reasons for so holding you set forth as follows : 

In 1827, long prior to the grant of the sixteenth section in every township of the. 
* public lands’ in the State for school purposes, made by the act of June 23, 1836 (5 
Stat., p. 59), the President reserved said section with other sections of land on the 
island for military purposes; the reservation existed at the date of the school grant ; 
and the section is not in such a section as is comprehended in the school grant, that 
4s, a sixteenth section ‘in place’ according to the regular system of numbering sec- 
tions or square miles in townships from one up to thirty-six. The island was sur- 
veyed independently of any established base or meridian ; only one section on the isl- 
and is numbered sixteen, and that section is not ‘in place? according to the regular 
system of the public surveys. 

This obviously raises two distinct questions, Taniéty,—L. Independ- 
ently of the effect of the executive reservation for military purposes, 
in 1827, would the “section sixteen” in question be covered by the 
school-land grant of 1836? 2. If otherwise within the description of 
lands granted for school purposes, was the tract referred to excepted 
trom the grant of such lands by the circumstances of its being, at the 
diate of that- grant, covered by an executive reservation for military. 
purposes ? 





ae 


Upon the former question I cannot see my way to a concurrence in 
your view, either by way of original construction of the statute or in 
the light of the authorities to which you refer. 

1. As a question of original construction, I do not read the school- 
land grant of 1836 as covering only ‘+a sixteenth section ‘in place’ ac- 
cording to the regular system of numbering sections or square miles in: 
townships from one to thirty-six.” The first section of the act of June 
23, 1836, is the enactment containing the grant in question, and that 
enactment reads as follows: 

That section numbered sixteen in every township of the public lands, and where 
‘such section has been sold or otherwise disposed of, other lands equivalent thereto, 
and as contiguous as may be, shall be granted to the State for the use of schools. 

This “ proposition,” having been “accepted” by a duly authorized 
legislature of Michigan, became (in the language of the act) *“ obliga- 
tory upon the United States.” The lands granted for the use of schools 
are thus, by the terms of the grant itself, described as * section num- 
.‘bered sixteen in every township of the public lands.” On the face of 
the matter, at least, I see no good reason for assuming that the land 
constituting Bois Blane Island was not at the date of this grant ‘ pub- 
lic land,” or for holding that that island did not constitute a “ town- 
ship,” within the meaning of the description in the grant. It was not 
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a part of any other “‘ township ;” in quantity it but slightly exceeded 
the standard township, approximating the usual size quite as nearly 
as numbers of townships admittedly such, upon the main land; and, 
finally the survey, though not directly continuous with others in the 
neighborhood, evidently went upon the idea that the island constituted 
a township, and accordingly divided it into thirty six “sections,” num- 
bered in regular order (except one covered by a private title) and aver- 
aging about six hundred and forty acres each, though owing to the 
configuration of the township as a whole these ‘sections” are arranged 
in two rows instead of six, and are almost all rectangular but not 
square. Thesurvey, as thus made, having been accepted and allowed. 
to stand, I see no prima facie reason for doubting that Bois Blanc Isl- 
and is a ‘township of public land,” or therefore, that the “ section: 
nuinbered sixteen” therein would fall within the school-land grant un- 
less excepted therefrom by its having been otherwise disposed of when 
the grant took effect. Nor, on the the other hand, ‘does it seem to me 
that the authorities on which you rely must really be deemed to con- 
travene the prima facie view just now set forth. 

The first of those authorities is the “ circular of December 16, 1832: 
(2 Public Lands, Laws, Inst., and Ops., 472), to the land officers at 
Mount Salus, Opelousas, and Ouachita;” as to which you say: 

In this circular it was directed in respect to townships in which the sections were 
not regularly numbered, that such sections as cover the ground which No, 16 would 
have covered, had the township been regularly numbered as will make the comple- 
ment of six hundred and forty acres, should also be reserved from sale. 

‘The whole scope of this circular”, you proceed to say, 


Is to the effect that lands in the place where section sixteen would fall according 
to the regular system of surveys should be set apart for schools when found practi- 
cable, and that other lands near by should be also set apart where it was found im- 
practicable to set apart a sufficient quantity for the purpose within the defined place 
limits of section sixteen, according to the regular system: of surveying the public 

lands. . 


An examination of the whole circular, however, shows that this view 
exactly reverses the real effect of its provisions, in their bearing upon. 
the point at issue. These provisions read as follows: 


__ Where number sixteen happens to fall on one of the small lots on the water courses,. 
or on a section containing less than the proportivnal quantity of school land to which 
the township, or fractional township, is entitled under the act (of May 20, 1826),. 
such lot number sixteen, should be reported by you in the printed blank abstract of 
proposed selections, and, in addition thereto, so much of the section (whatever its. 
number may be) as covers the ground which number sixteen would have covered had 
the township been regularly numbered, as will make the complement of school land to 
which such township or fractional township is entitled. 


This unquestionably directs the taking, as school lands, in the first 
instance, *‘ lot number sixteen” itself, even when it ‘‘ happens to fall on 
one of the small lots on the water courses,” the taking of “ lands in the 
place where section sixteen would fall according to the regular system 
of surveys”, being directed only to supplement the section numbered. 
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“sixteen ” and “ make the complement of school land” due to the town- 
ship. The passage quoted in your said letter. is only the latter, and 
subordinate or incidental portion of the direction, which taken as a 
whole, primarily provides for the taking of “lot number sixteen,” 
wherever it appears, and only then proceeds to say that, ‘in addition” 
_ to such lot number sixteen, other lands may be taken, to make up the 

required quantity, and shall be so taken in the place where section six- 
teen would have fallen in a regular survey. 

In connection with this, I have carefully considered the argument 
made in your letter of transmittal, that the circular in question “ had 
reference to lieu selections under the act of May 20, 1826;” that “ there- 
in the land officers were instructed that the sixteenth section, if irregu- 
larly surveyed, or land falling in a township irregularly surveyed in the 

place where the sixteenth section would fall were the township regu- 
larly surveyed, should be selected as indemnity;” that “therefore the 
point raised that these circulars recognized a right in the State to the 
radiating, anomalous, or irregular sections numbered sixteen, is not 
well taken; the circulars merely prescribed what land should be been 
as indemnity under said act.” 

Were such the fact, however it would follow that the circular could 
have no relevancy or weight upon the question with reference to which 
your office cited it inasmuch as that question was not at allas to “ what 

‘land should be taken as indemnity under said act,” but the very diifer- 
ent one, whether the “section numbered sixteen” primarily granted for 
the use of schools, must necessarily be a section with that number, in ~ 
the middle of a square township. Certainly, a circular under a special 
act, and to the effect that, “‘as indemnjty,” a “lot number sixteen”, 
though not in any sense “in place”, must first be taken, and only its 
deficiency made up by “lands in place”, can hardly be deemec an au- 
thority for an affirmative answer to this last stated question. But, fur- 
thermore, I do not concur in the view that “selections” authorized by © 
the act of May 20, 1826 (4 Stat., 179), are in any sense “lieu” or ‘ in- 
demuity ” selections. That statute made an original, though a “* float- 

ing” grant. It did not, like the “indemnity” clause of a ordinary 
grant, provide compensation for “losses” out of a grant in place, but 
itself originally authorizes and directs the reservation and appropria- 
tion, “‘for the use of schools in each township for which no land has 
been heretofore appropriated or granted for that purpose,” of certain 
quantities of land. The “selection” authorized is only the method 
provided, instead of the customary specification by numbers, for identi- 

- fying the lands thus originally granted. This substitution of the one 
method for the other, in the identification of the land granted, in no 

way implies that it is “indemnity” that is being provided, though no 
doubt indemnity lands are usually left to be selected instead of being 
pointed out by numbers in the granting statute. 

. It seems clear, in any event, that the circulars referred to are not 
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authority for the position that a “section number sixteen” cannot pass 
under the school-land grant unless it is situated in the middle of a town- 
ship of the usual form. 

The other authorities cited in your letter are these: A decision of the 
Secretary of the Interior in July, 1860, in the case of Noel Haydel. 
(unreported); and three decisions of the Louisiana courts, reported 
respectively in 19 La. Repts., 510; 33 La., 424, and 37 La., 736. In all 
these cases, however, the lands in question, and to which alone the 
decisions could properly apply, were (in the language of the first-named 
of said decisions) ‘lots numbered sixteen in those townships, in which 
that system of peculiar surveys, prescribed by the second section of 
the act of Congress of the 3d March, 1811 (2 Stat., 662), has been ap- 
plied.” The townships answering this description were only those “in 
the Territory of Orleans, adjacent to any river, lake, creek, bayou, or 
water-course;” for to them only did “the act of Congress of the 3d 
March, 1811,” apply the “ peculiar system of surveys” mentioned. As 
to these lands there is a ground for holding that they were not reserved 
for schools which does not apply to lands not covered by said act. That 
ground is thus stated in the Haydel case: ‘There is no provision in 
that law (of 1811), or any subsequent act of Congress, expressly reserv- 
ing number sixteen, of such lots, for schools or any other purpose. 
They appear to have been made liable to sale under the 6th section 
of the act of 1811, although therein the section sixteen of the lands 
surveyed in the ordinary way, is again excepted from sale, in pursu- 
ance of the reservation thereof made by previous acts.” It is expressly 
as “the result of these laws” that the decision makes, “as to the Ter- 
ritory of Orleans,” the ruling, which you cite. 

The explanation made in your letter of transmittal has been consid- 
ered, but does not seem to me to affect this view. It is plain matter of 
fact that the law of 1811, applying only to the “ Territory of Orleans,” 
provided for the sale of the regularly surveyed lands in January, 1812, 
and for the sale of the lands trregularly surveyed (under Sec. 2, of said 
act), in February of the same year; and that while it expressly reserved 
section sixteen, in lands of the first class, it ordered the sale of the 
second class of lands -without making as to them, any similar excep- 
tion. A decision, under such legislation, that a lot number sixteen, 
in an irregular township in Louisiana, was not reserved for schools, is 
in no sense authority for holding that in a‘region not affected by this 
or auy similar enactment a grant of “section sixteen, in every town- 
ship” would not cover any “section sixteen” not situate in the middle 
of a square township. You argue that “the law of 1811, did not re- 
quire entire townships ip which irregular lots or sections had been sur- 
veyed, to be offered on February 1, 1812, but merely that such lots or 
sections should then be offered.” ‘‘There was no occasion to except 
section sixteen, from the sales of the water lots, for none of them were 
granted for schools.” But the text of the statute shows that what was 
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to be “offered on February 1, 1812,” was: “Such of the public lands, 
which from the nature of the country cannot be surveyed in the ordi- 
-nary way, and are embraced by the provision of the second section of 
this act, as shall have been advertised, etc.” On the other hand, if the 
statement that “none of the water lots were granted for schools,” is 
made in view of the effect of this act of 1811 upon the question, it is 
precisely what is contended on behalf of the State, and shows the irrel- 
—evancy of the authorities cited in the present case if, on the contrary, 
what the statement means is, that, independently of these provisions 
of the Lonisiana act, ‘water lots” must be held excluded from the 
grant of “section sixteen in every township” then such statement 
simply assumes the very point at. issue, and cannot be held to form 
. any part of its proof. In view of the foregoing, I conclude that, unless 
excepted by the military reservation vf 1827, the “section sixteen” in 

question was covered by the school-land grant of 1836. | 


II, 


We are thus brought to the second question in the case, to wit,— 
Was the tract referred to excepted from the grant in question by the - 
circumstance of its being, at the date of such grant, covered by the 
executive reservation for military purposes ? | 

As to this the attorneys for the State insist— 

That the withdrawal (military reservation) of 1827 was inoperative and of no effect 
as to this section, because prior to that date the section had been reserved by Con~ 
ereas, and set apart for specific purpose, which legislative reservation could not be 
affected, nor the specific appropriation of the land, defeated, by an executive order. 


By section 5, of the act of March 20, 1804, (5 Stat., 596), Congress— _ 
repeating or renewing older enactments to the same effect,—provided 
that in the *“‘ Indiana Territory,” of which Bois Blanc Island was then'a 
part, “the section pumbered sixteen shall be reserved in each bowushup 
for the support of schools within the same.” 

The particular tract here in question was identified as a “* ‘section 
sixteen,” by survey approved October 5, 1827. Upon this identification 
of the land the reservation ordered attached thereto and becane effec- 
tive (Cooper v. Roberts, 18 How., 173). <A legislative reservation of 
this ‘‘ section sixteen” thus went into effect at least as early as October 
5, 1827. Accordingly, the merely executive order of November 8, 1827, 
could make no disposal of the section incompatible with the full effect 
of the reservation ordered by Congress over a month before. It is not 
necessary to decide whether the occupation and use of the tract for 
military purposes, might have been successfully objected to on behalf 
of the State; such occupation and use have been discontinued, and the 
only question now is whether the legislative reservation, made applica- 
ble to this section by the survey of October, 18.27, could be so far nulli- 
fied by the executive order of November, 1827, as that the final school 
grant of 1836, could not take effect upon the section, owing to the 
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latter’s being, by such order, embraced with the lands in a military 
reservation. This question, it seems to me, ought clearly to be answered 
in the negative. 

The decision appealed from is accordingly reversed. 


2 ey 


HOMESTEAD ENTRY—COMMUTATION—-RESIDENCE. 
FRANK W. HEwIT (ON REVIEW). 


The law as construed by the Department requires that actnal residence must be es- 
tablished upon land covered by a homestead entry within six months from date 
thereof; and failure to comply with such requirement is considered a defect in 
the entry which requires explanation. | | 

The commutation of a homestead entry is the consummation ot the homestead right, 
aud as the claimant in such cases is required to show compliance with the home- 
stead law up to the date of commutation, failure to establish residence within 
the required period must be treated as though the entry was made under section 
2291, R.S. 

If the good faith of the entryman is manifest, a commuted entry may be referred to 
the Board of Equitable Adjudication, where residence was not commenced within 
six months from date of entry, provided no protest or objection is made to the 
allowance of the entry. 

Commuted entries allowed by the local officers since the date of the McKay decision 
(December 31, 1881), and in accordance therewith, may be submitted to the 
Board without calling for an explanation from the entryman. 

The case of Lambert v. Fairchild cited and distinguished. 


Secretary Noble to the Commissioner of the General Land Office, June 
6, 1889. 


Iam in receipt of your communication of the Lith ult., submitting 
for my consideration the question *“‘ whether or not the departmental 
decision of December 3, 1888,in the case of Frank W. Hewit (7 L. D., 
488) shall in future be followed as the accepted rule of the Department 
in regard to homestead entries commuted under section 2301 Revised 
Statutes, where the entrymen have failed to establish their residence 
on the lands within six months from date of their original entries.” 
You state that your office, on December 31, 1881, “In the case of John 
J. McKay(2 C. L. L., 454) held, after a re-consideration of the question, 
thatit was not necessary to submit a commuted homestead entry to the 
Board of Equitable Adjudication on account of failure to establish a 
residence on the land within six months from date of entry.” You 
also call my attention to the case of Lambert ». Fairchild (5 L. D., 675) 
wherein Acting Secretary Muldrow, under date of March 17, 1887, 
affirmed the decision of your officeholding “that Fairchild was entitled 
to purchase under section 2301 Revised Statutes, although he had not 
established his residence within six months from entry: it was further 
stated in said decision that this had been the uniform ruling of the 
Department. You further suggest that “should the rule in the Hewit 
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case be followed, a great deal of extra correspondence would be neces- 
sary in order to prepare entries for submission to the Board of Equi- 
table Adjudication, to say nothing of the labor and delay involved in 
such submission. ” 

Section 2301 R. 8. (Sec. 8 of the act of .f May 20, 1862), provides that— 


Nothing contained in this chapter shall be so construed as to prevent any person 
who has availed himself of the benefits of section 2289 from paying the minimum 
price for the quantity of land so entered, at any time before the expiration of the five 
years, and obtaining patent therefor from the government, as in other cases directed 
by law, on making proof of settlement and cultivation as provided by law, granting 
pre-emption rights. (12 Stat., 392). 

Your office held in the case of McKay (supra) * that the failure to es- 
tablish residence upon the land within six months from date of home- 
stead entry,” did not create a defect in said entry ; that as the law— 

Only required in commutation cases that the party shall make proof of settlement 
and cnltivation as required by pre-emption Jaw, . . . . it is immaterial whether 

he shall have complied with the homestead law in respect to time of making settle- 
ment upon the Jand, provided no adverse: claim for the tract appears of record, asit — 
is expressly provided that ‘‘ nothing in this chapter shall beso construed as to prevent” 
him from making the payment and receiving patent. 

Commissioner Wilson, in his report for 1866, held: 

It has been ruled that where a party legally entitled makes an entry under the 
homestead law of May 20, 1862, and thereafter, at any time before the expiration of 
five years shall come forward, make satisfactory proof of his actual settlement and 
‘cultivation to a given day, and then pay for the tract, the proceedings merely con- 
summate his homestead right as the act allows; the payment being a legal substitu- 
tion for the continuous labor the law would otherwise exact athishands. A claim 
of this character is not a pre-emption but a homestead. 

This ruling, although temporarily suspended by your immediate pre- 
-decessor, has been uniformly followed by this Department. See James 
Brittin (4 L. D., 441); Cotton v. Struthers (6 L. ee 288); Ball v. Graham 
(idem. 407), 

_ In the case of Calvin L. Wilson (10 C. L. 0. 343) (decided January 4, 

. 1884) the Department held that the claimant, under said section 230], 
must show cultivation as required by the homestead law. On July 29, 
1884, in the case of John EH. Tyrl (3 L. D. 49) the Department held that 
the senting of land for the purpose of planting is cultivation within the 
meaning of section 2301 R. 8., but no reference was made to the case of 
Wilson (supra). The case of Engen v. Sustad (11 ©. L, O., 215) referred 
to the cases of Wilson and Tyrl (supra) and stated that in Wilson’s case 
“the question as to what constitutes cultivation was not raised, nor was 
it passed upon in that decision. The entryman expressly aeuiea mak- 

ing any cultivation and gave no reason for his laches.” 

In ex parte John EK. Tyrl (3 L. D., 49), it was decided that his commated 
homestead cash entry should not be canceled, because the evidence 
showed good faith, continuous residence, and that the entryman had 
cleared for the purpose of cultivation about one-half an acre, and gave 
AS an excuse for not breaking and cultivating to crop any part of the 
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land, that he “settled too late.” These cases were cited in the case of 
Adelphi Allen (6 L. D. 420) decided by the Department on Dec. 15, 
- 1887. In the case of Samuel H. Vandivoort (7 L. D., 87) decided on 
July 30, 1888, the Department held that “the right of commutation de- 
pends upon prior compliance with the homestead law. Ifthe cash entry 
fails, the homestead entry falls therewith,” citing Greenwood v. Peters. 
(4 L. D. 237), and Oscar T. Roberts (5 éd., 392). 

In the case of Louis W. Bunnell (7 L. D. 231), the Department held 
that the payment of the purchase price, and compliance with the re- 
quirements of the law as to residence, cultivation and improvement, are 
the matters of substance which authorize commutation of a homestead 
entry, citing the case of Noah Herrell (6 L. D. 573) wherein it was held 
that ‘* Where good faith is clearly apparent,.and a substantial compli- 
ance with the regulations is shown, an exception may be justified espe- 
- cially under those requirements which govern the manner of the proof, 
but do not affect its quality.” 

On May 8, 1877, additional rules under section 2450 Rh. 8. were es- 
tablished, and No. 24 thereof provides for the submission to the Board 
of Equitable Adjudication “all homestead entries in which the party 
failed to settle on the land within the time required by law by reason of 
physical disability, and where good faith is shown. In the letter of 
transmittal Commissioner Williamson states, ‘Special cases not cov- 
ered by these rules, in which equitable relief should be afforded will 
probably arise. Such cases will be submitted as special, with letters 
of explanation.” Prior to the case of McKay (supra) I am advised that 
it was the practice of your office to submit commuted homestead entries 
to the Board of Equitable Adjudication for consideration, where the 
settlement and residence was not established within six months from. 
the date of entry, upon the same grounds as other homestead entries. 

The law as construed by the Department, requires that actual resi- 
dence must be established upon land covered by a homestead entry 
within six months from date thereof, and hence, failure to comply with 
such requirement must be considered a defect in the entry and requires 
explanation from the entrymen. Since the commutation of the home- 
stead entry is but the consummation of the homestead right, and since 
the claimant must show compliance with the requirements of the home- — 
stead law up to the date of his application to commute, I am unable 
to see any substantial reason for making a distinction between home- 
stead entries consummated under section 2291 R. 8., and those com- 
pleted under the provisions of section 2301, In the case of William 
Martin (7 L. D. 351) the Department held that where the failure to 
establish residence within six months from date of original entry is 
caused by circumstances beyond the control of the eutryman, and 
good faith is shown the entry may be submitted to the Board of ~ 
Equitable Adjudication. Nor does the case of Lambert v, Fairchild 
(supra) necessarily conflict with the ruling in the case of Hewit: In the 
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former case, Lambert contested Fairchild’s homestead entry and the 
Department held that “‘ There being no contest filed against Fairchild’s 
entry until after he had offered commutation proof, it was held by the 
Commissioner that he was not required to show compliance as to resi- 
dence beyond the time required by the pre-emption law, and this has been 
the uniform ruling of the Department.” Thelast clause evidently refers 
to the time residence is required to be shown, namely six months, under 
the rulings of the Department. It was not intended to rule in said de- 
cision that a homestead claimant had the right of purchase under sec- 
tion 2301 by making “proof of settlement and cultivation as provided 
by law granting pre-emption rights.” The evidence showed that 
Fairchild had very valuable improvements upon his homestead, and 
that he established his actual residence on the land long prior to the 
initiation of Lambert’s contest, and hence the defect, so far as the con- 
testant was concerned was cured. This ruling is in harmony with the 
ease of Brassfield v. Eshom EG L. D. 1) wherein it was held (see page 2. 
of opinion), 

It has not been considered that a contest where the contestant does not allege a 
settlement or improvement on the tract, or of some other adverse right than the pref- 
erence right of entry, that he may acquire by a cancellation of said claim, is such an 
adverse right as would. prevent the claimant from curing the defect, by filing the sup- 
plemental affidavit, as ruled in the case of Roe v. Schang (5 L. D. 394) the good faith 


of the entryman being manifest; and the entryman having made settlement and resi- 
dence on the land prior to the initiation of contest. 


In the case of Gottlieb Bosch (8 L, D. 45) decided May 11, 1888, the 
_ Department without referring to any of its former decisions, held that 
the claimant— | 


? 


may have acted in good faith believing that his acts constituted a compliance with 
the law . . . . The proof submitted is, by reason of claimant’s apparent good 
faith and his continuous residence in the latter year, ample to authorize the purchase 
of the tract by him under Sec. 2301 of ithe Revised Statutes, if he so elect. Otherwise 
the proof offered must be rejected, and the case be left to such further proof as the 
claimant may make, 

No reference is made in said case to the former decisions of the De- 
partment, nor was the question considered whether the entry, if made’ 
under section 2301 should be submitted to the Board of Equitable Ad- 
_judication for consideration. Besides the final proof in commutation 
cases is required to be made on the same blanks (Form 4—369 Gen. Cir- 
cular, March 1, 1884 p. 86) and differs only in respect to the final afii- 
davit. | : 

I have, therefore, to advise you that the rule laid down in the Hewit 
case (supra) will in the future be followed as the accepted rule of the 
- Department. 

Where the good faith of the entryman is manifest, the commuted — 
entry will be submitted to the Board of Equitable Adjudication, al- 
though actual residence was not commenced within six months from date 
of entry, provided no protest or objection was made to the allowance of 
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the entry. Commuted entries allowed by the local officers since the 
MeKay decision (supra) and in accordance therewith, should be sub- 
mitted to the Board of Equitable Adjudication without calling for ex- 
planation from the entryman. 

Such procedure will, in a great measure, obviate the objection made 
‘by you on account of the delay and increased correspondence necessary 
‘to execute the foregoing directions. 


RAILROAD GRANT—PROCEEDINGS UNDER THE ACT OF MARCH 8, 1887. 
CALDWELL v. MISSOURI KANSAS AND Texas Ry Co., ET AL. 


-An expired pre-emption filing, in the absence of a settlement right claimed thereun- 
der, will not except the land covered thereby from the operation of a with- 
drawal, | , 

Absence in military service will not defeat the right of pre-emption if actual settle- 
ment has been theretofore established, and proper proof of such service is fur- 
nished, | 

A homestead entry of land covered by an existing withdrawal is invalid as against 
the grant. 

In order to sustain a suit under the act of March 3, 1887, it is necessary .to show that 
the Jand has been erroneously certitied [or patented] under the grant. 

‘Section four of said act gives to the purchaser in good faith from the company a 
preference right in lands erroneously certified, and the right to patent on proper 
proof. 

‘The provision in section two, act of March 3, 1863, with respect to settlement rights 
‘‘on any of the reserved sections,” does not refer to the granted sections, but to 
the even numbered sections reserved from the grant. 


Secretary Noble to Acting Commissioner Stone, June 7, 1889. 


By letter of January 16, 1889, your office recommended that suit be 
ag ike to cancel the certification to the State of Kansas of the NE. 
4, Sec. 29, T. 23 S., R. 18 E., in said State. | 

. It appears the act lies within the ten-mile common granted limits 
"of the grants for the Missouri, Kansas and Texas railway (14 Stat., 
289) and the Leavenworth, Lawrence and Galveston (12 Stats., 772) 
railroad companies, the withdrawal for the latter of which is stated by 
your office to have taken effect May 5, 1863, and for the former, on 
April 3, 1867. 

The reeords show that on December 17, 1860, one Dennis Kelley filed 
pre-emption declaratory statement for the tract alleging settlement the 
same day. At that date the land bad been “offered,” Subsequently, on 
April 4, 1865, Kelley made homestead entry for the tract, which entry 
was on December 12, 1872, canceled by your office for expiration of the 
time allowed for making proof and payment and for conflict with the 
grants. | 

On July 29, 1874, said companies jointly listed the tract and on Feb- 
ruary 11, 1875, it was certified to said State for their benefit. 
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On July 31, 1888, your office cited said companies to show cause why 
action should not be taken under the act approved March 3, 1887, to set 
aside said certification. 

In answer the companies show that on March 9, 1888, the tract was . 
transferred to the Southern Kansas Ry. Co., successor to the Leaven- 
worth Lawrence and Galveston R. R. Co., and by that company, on May 
1, 1888, by warranty deed, to one C. P. Walker. 

The companies contend that Kelley, the original claimant, can take no 
advantage uuder the adjustment act for the reason that he voluntarily 
abandoned his entry, that no third party can acquire any rights in the 
premises, and that suit to vacate the railroad title can accomplish no 
practical results inasmuch as the purchaser from the company is pro- 
tected by said act even if the railroad title should fail. They deny that 
Kelley had any right of pre-emption in the tract, and state that the com- 
pany has paid taxes on the same for fourteen years—from 1873 to 1887. 

They say that a party without color of right is now in possession of the 

tract. Presumably they refer to one D. K. Caldwell, as an abstract fur- 

nished shows a suit pending between the company’s grantee and Cald- 
well, for the possession of the same. 

Said act of March 3, 1887 (24 Stat., 556), requires, that in case lands 
have been from any cause erroneously certified or patented by the United 
State to or for the use of any company claiming by, through or under 

grant from the United States to aid in the construction of a railroad, 
suit shall be brought to cancel such patent or certification, after refusal 
by such company, on demand, to restore the title of such land to the 

United States. 

_ The question arises, therefore, was this land erroneously certified ? 
If excepted trom said grants it was by virtue of the rights of Kelley. 
The exception from said grants was of lands to which “ the right of 

pre-emption or homestead settlement has attached” at date of definite 

location. 

The Leavenworth Lawrence and Galveston road was definitely lo- 
cated November 28, 1866; the Missouri Kansas and Texas December 
3, 1866. 

Your said letter states that, 

Kelley was a soldier in the 9th Kans., Cav. Vols., and in the service when the with- 
‘drawal of 1563 took effect, but returned to the land and made his homestead entry for 
the same soon after his muster out. It seems that his declaratory statement filing 
could not expire during his temporary absence in the army, and when the withdrawal 
‘of 1867 was ordered the land was included in his homestead entry which was subsist- 
ing at the time of the definite location of the roads of both companies. 

It is not shown in the record that Kelley, ‘returned to the land,” 
indeed, it is not shown that he ever settled upon the tract. His pre- 
emption filing was for offered land and in ordinary course would have 
expired in one year from date of alleged settlement, to wit, on April 
17, 1861, prior to the first withdrawal (sec. 2264, R. 8.). 


~ 
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In the case of Chicago Milwaukee and St. Paul Ry. Co., 7. Amundson 
(8 L. D., 291) it was said : 


In the case of Bright v. Northern Pacific R. R. Co, (6 L. D. 613), 1 the epuuuieik 
held that an expired pre-emption filing at the date of the company’s application to 
select land as indemnity, does not bar the selection unless it be shown that the pre- 
emptor had not in fact abandoned his claim. 

This principle applies equally to the withdrawal. The filing, there- 
fore, was no bar to the operation of the withdrawal. 

It is true the time of his service in the army would uot have run 
against him had he made actual settlement, then been called away into 
such service, and made proper proof that he was so in the service; 
and his right in that case might have excepted the tract from the wee 
drawal of 1863; for section 2268 R. S., provides: 


Where a pre-emptor has taken the initiatory steps required by law in regard to 
actual settlement, and is called away from such settlement by being engaged in the 
military or naval service of the United States, and by reason of such absence is un- 
able to appear at the district land-office to make before the register or receiver the 
affidavit, proof, an! payment, respectively, required by the preceding provisions of 
this chapter, the time for filing such affidavit and making final proof and entry or 
location shall be extended six months after the expiration of his term of service, 
upon satisfactory proot by affidavit, or the testimony of witnesses, that such pre- 
emptor is so in the service, being filed with the register of the land-office for the 
district in which his settlement is made. 


But the proof of his actual settlement is wanting. Itdoes not appear 
therefore that he had a pre-emption right in the tract at the date of the 
first withdrawal. It would seem from this record that the land was at 
that date vacant. The order of withdrawal found the land in that con- 
dition and reserved it from sale and pre emption and homestead entry. 
The withdrawal was never revoked. It follows that no right could be 
acquired under an entry made subsequent to the date when the order 
became effective. Julius A. Barnes (6 L. D., 522), and numerous other 
cases. In your letter of December 12, 1872, cancelling the homestead 
entry, you found affirmatively that Kelley’s filing had expired prior to 
the making of the entry. 

The homestead entry of Kelley, therefore, made April 4, 1863, after 
the withdrawal of the land, was erroneously allowed, as far as Shown. 
by this record. Kelley is not asserting any claim to the tract. 

In order to sustain this suit under said act it would be necessary to 
show to the court that this land has been “ erroneously certified.” I am 
of opinion this showing can not be made on the present record. The 
entry was allowed subsequent to the order of withdrawal and in viola- 
tion of its terms. No settlement is shown. Had the validity of the 
entry been put in issue, immediately after its allowance the law would 
have declared its cancellation. The withdrawal was a matter of record 
equally with the entry and was priorintime. As the land was reserved 
the entry was invalid. At the date of certification no adverse claim 
’ appeared of record for the tract and Kelley had long since abandoned. 
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his claim. I, therefore, conclude that the suif as recommended could 
not be sustained, 

In any event, it would seem the right of the purchaser is paramount. 
Section 4, of said act of 1887, gives to the purcharer in good faith from 

the company, the preference right in lands so erroneously certified, and 
the right to patent upon proper proof. | 

It does not seem that Caldwell could profit by such suit. Further- 
more, it is not shown that he has settled on the tract, nor has he applied 
to enter. : 

The attorneys for Caldwell urge that the act of 1863, excepts from 
the grant lands covered by “pre-emption or homestead settlements.” 
While this may be trie the settlement of Kelley is not shown and would 
be a necessary element in the proposed suit. They further urge the 
provision of the grant “ that settlers on any of the reserved sections” 
who “comply with the several conditions and requirements of said act, 
(homestead,) shall be entitled to patents for an amount not exceeding 
eighty acres each, anything in this act to the contrary notwithstanding.” — 
This provision is found in section two of the grant of 1863. But it re- 
fers to the reserved sections, or even numbered sections. This grant was 
of odd numbered sections. Said provision has, therefore, no relevancy 
to the case. — . | 

In conclusion, [ am of opinion that no sufficient basis for suit 1s fur- 
nished. 


DESERT LAND ENTRY-EQUITABLE ADJUDICATION—CONTEST. 


GEORGE F. STEARNS. 


Substantial proof of reclamation through actual irrigation of the land is the essential 
requisite of final proof under the desert land act. 

In the absence of conclusive evidence of laches in the matter of reclamation, an entry- 
man whose proof was submitted after the statutory period provided therefor, and 
found insufficient, may make new proof, if no adverse claim has attached to any 
part of the land, and if such proof is found satisfactory, and the delay in its sub- 
mission is duly explained, the entry may be sent to the Board of Equitable Adju- 
dication. 

_ An application to contest an entry should not be allowed, pending proceedings insti- 

tuted against the same by the government. | 


First Assistant Secretary Chandler to Acting Commissioner Stone, June 
7, 1889. 


In the case of George A. Stearns, before me on appeal from the de- 
cision of your office dated April 25, 1888, the record discloses the fol- 
lowing facts: _ : 

February 16, 1884, Gssngs A. Stearns, filed in the Visalia California 
land office, his declaration of intention to reclaim section 32 T. 25 S., R. 
25 E., Mount Diablo meridian, and at the same time showed, to the 
satisfaction of the register and receiver of said office that the deseribed 
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tract was desert land, and then paid to the receiver one hundred ané 
sixty dollars, being at the rate of twenty-five cents per acre on said 
tract. 

February 28, 1887, Stearns was notified by the local land officers to- 
show cause within ninety days why his claim should not be declared 
forfeited, and his entry canceled for non-compliance with the provision. 
of the desert land act requiring proof of reclamation of the land and: 
final payment to be made within three years from date of entry. 

May 13, 1887, Stearns made proof of what he had done towards re- 
claiming said tract trom its alleged desert condition, and asked to be al- 
lowed to make final entry thereof. The evidence tendered was unsatis- 
factory and final] entry was refused by the local officers. On appeal the 
action of said officers was sustained by your office, and appellant’s orig- 
inal filing, or entry, was held for cancellation. | 

Appellant insists that this decision is erroneous, and that great injus- 
tice will be done him if it is permitted to stand; and he also asks, 
should the proof offered be deemed insufficient by the Department, that 
he be allowed to present further proof. 

Reference is hereby made to the decision of your office for the material. 
facts shown by the proof already offered, ‘These facts are clearly in- 
sufficient to show a compliance with the requirements of the desert 
land act (19 Stat. 377), as said act is construed by the Department.. 
See Wallace v. Boyce (1 L. D., 26); Miller v. Noble (3 L. D., 9); Secre- 
tary Teller to Commissioner McFarland (id., 385); George Ramsey (5- 
L. D., 120); Charles H. Schick (ib., 151); Adam Schindler (7 L. D., 
253). The described section of land is not shown to have been reclaimed 
by irrigation as contemplated by the statute, and the rejection of appel- 
lant’s proof by the local land office and by your office is fully concurred. 
in by the Department. 

The remaining question preseuted by the record for determination: 
is, can appellant legally be permitted to make new proof in support of 
his claim. The desert land act (supra) allows a party who has filed his. 
declaration of intention to reclaim a tract of desert land, and made the 
preliminary payment of twenty-five cents per acre, three years within. 
which to make proof of reclamation, and to pay the additional one dol- 
lar per acre. This period expired nearly three months before proof was. 
offered in this case. Rule 30 of the rules established for submitting 
certain entries to the Board of Equitable Adjudication is as follows: 


All desert land entries in which neither the reclamation nor the proof and payment. 
were made within three years from date of entry, but where the entryman was duly 
qualified, the land properly subject to entry under the statute, the legal requirements 
as to reclamation complied with, and the failure to do so in time was the result of 
ignorance, accident or mistake, or obstacle which he could not coutrol, and where 
there is no adverse claim, (6L. D., 799). 


If appellant can bring himself within this rule by making new proof 
to the satisfaction of your office, he may do so, and then have his entry 
submitted to the Board of Equitable Adjudication. Is there anything: 
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in this record which couclusively shows that appellant can not bring: 
himself within this rule? If not, it was error to hold his entry for can- 
cellation on the proof offered. The evidence tends strongly to show 
that appellant has been guilty of laches in the reclamation of this land,. 
but such fact is not conclusively shown, and if no legal adverse claim 
has attached to said section, or any part of it, he should be allowed to- 

make new proof. 7 

Bearing on thé question of an adverse claim or claims, the record: 
shows the following facts: June 20, 1887, Thomas Kelly and Henry 
Hamilton each filed their separate affidavits in the local land office, in: 
which they say that Stearns has not irrigated and reclaimed said tract. 
of land; that they do not believe it to be desert land, or that it was at 
the time of Stearns’ entry; that they have each settled on said tract,. 
and have resided thereon since May 4, 1887, and that they seek to enter: 
the same as actual settlers. Atthesame time Kelly and Hamilton filed a. 
formal protest, directed to the Commissioner of the General Land Of-. 
fice, against the acceptance of the proof offered by Stearns. | 

February 17, 1888, Henry Hamilton made a second affidavit in which: 
he says, thatin April, 1887, there was growing on said section of land 
a fine crop of “filaree” (a native grass), which would have made a good 
erop of hay had it not been eaten down by the sheep; that there was. 
then, February 1888, a fine growth of grass ou said section and that it. 
was fine agricultural land; and that said land had not been irrigated. 
up to that time. This affidavit j is strongly corroborated by that of A. 
J. Monroe, who says that : 

. The said section 32 has produced good crops of native grasses each year since- 
1879, which would have made good crops of hay ifcut. It is good agricultural land. 
and would have produced good crops of wheat or barley during that time if it had 
been sown and properly cultivated. 

These affidavits were made before John P. Gallagher, a notary pub-- 
lic, and Hamilton, in his affidavit, asks that a day be set for a hearing 
in the matter, and that Stearns be notified. 

On February 28, 1888, before the same office, Thomas Hamilton and P.. 
H. Fogarty, or Hogarty, made oath to their certain complaint or peti-- 
tion to the Commissioner of the General Land Office, wherein they al- 
lege, among other things, that said Sec. 32 has not been reclaimed by 
Stearns, and the same is not desert land, as they believe, and they ask 
that Stearns’ entry may be canceled, or that a hearing in the matter: 
may be had, ete. 

Septon ibe: 27,1888, Mary V. Greasey made application to contest. 
said entry, and to enter, under the homestead law, the SW. + of said: 
section. This application was refused by the local officers, bacauae said 
desert land entry was then before the Secretary of the Interior on ap- 
peal, and because the government had initiated steps to secure the can- 
cellation of said entry. 

October 13, 1888, William B. Crawford asked to file his pre-emption. 
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declaratory statement for the NE. tof said section and to contest said 
entry, which request was also refused by the local officers, on the 
ground above stated. | 

From this ruling Creasey and Crawford each appealed. 

As you held Stearns’ entry for cancellation, it seems you did not deem 
it necessary to pass on the question raised by these appeals, and, con- 
sequently, they are not, in strict practice, before me. It may be proper 
to say, however, that the action of the local office in refusing these ap- 
plications is in conformity with the practice of the Department. (Gage 
». Lemieux (8 Lu. D., 189, and cases cited), — 

In view of the premises, you will please direct a hearing to be had in 
this matter before the local officers, with notice to all parties in interest, 
to the end that the questions involved may be fully adjudicated. At 
such hearing Stearns will be permitted to make further proof in sup- 
port of his claim, and to show the desert character of said tract, and 
that he has complied with the provisions of the desert land law. 

The decision of your office is modified accordingly. 


HOMESTEAD CONTEST—RESIDENCE. 
WEST v. OWEN. 


Residence is an essential requirement of the homestead law, and is neither acquired 
nor maintained without inhabitancy of the land, either actual or constructive, 
and that to the exclusion of a home elsewhere. 


First Assistant Secretary Chandler to Acting Commissioner Stone, June 
7, 1889. 


This case involves the SW. 4Sece. 14 T. 105 N., R. 61 W., Mitchell, Da- 
kota and comes here on the appeal of George B. Owen from your office - 
decision of January 12, 1888, affirming the local office and holding for 
' gancellation his cash entry for the tract named. 

Owen made homestead entry for the said tract on April 21, 1882, 
which he commuted to cash entry on November 25th of the same year. 

On January 29, 1883, Eugene H. West initiated contest against said 
entry alleging that the claimant Owen had neither established or main- 
tained a residence on the land as required by law, but for the past six 
years continued to live with his family at Marion, Iowa, and that dur- 
ing the existence of the said homestead entry, one H. 8. Deland was in 
sole possession of the land as tenant of Owen and that the latter had 
entered the land for the purpose of speculation. 7 

A hearing being ordered on said contest by your office the contestant 
West offered evidence in support of his allegations. This evidence 
comprised certain depositions taken before the clerk of the district 
court for Linn county, Iowa, on August 9, 1883, and testimony sub- 
mitted at the local office on August 29, 1883. 
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The claimant offered no evidence in his own behalf but moved a dis- 
missal of the contest on the ground that the evidence offered failed to 
sustain the allegations upon which it is based. : | 

The local office sustained said motion and dismissed the contest, and 
upon appeal their action was affirmed by your office November 28, 
1884, | . 

ke contestant appealed and on March 3, 1886, the Department re- 
versed the stated action of your office but in view of the fact that “the . 
sustaining of the claimant’s motion to dismiss obviated the necessity of 
his submitting any evidence in support of his claim” directed the hear- 
ing on the contest to be continued. West v. Owen (4 L. D., 412). 
Thereupon on May 12, 1886, both parties appeared with counsel at 


- the local office when the claimant testified in his own behalf, no other 


witness being examined. 

The local officers found that “ the evidence of the claimant does not. 
change or modify the facts as found in the Hon. Seeretary’s (Lamar) 
opinion” and held that the claimant’s entry should be canceled. 

On appeal by the claimant your office as hereinbefore stated sustained 
the finding below. 

_ In February 1882, the claimant purchased the relinquishment of a © 
prior claimant, and in March following, at Marion, Iowa (where for sev- 
eral years he had resided with his family) he made a contract with one 
H. S. Deland to bring the latter with his family to Dakota, and to pro- 
vide them with a house and stable. Deland in return to break a part 
of the tract involved. Claimant then built a house on the land into 
which during the latter part of April 1882, Deland and family moved. 
The claimant at this time remained with Deland for one night and two 
days, and thereafter until he made proof visited the claim at intervals 
of from three to four weeks, remaining two or three days at a time, and 
in the aggregate about fifteen nights. 

When he visited the land he took provisions with him, but appears’ 
to have taken his meals with Deland. He left his household effects at 
Marion, and had a cot and some blankets in the house mentioned. But 
no particular part of this house was reserved for his use. With the ex- 


ception of his married son who had a claim in the neighborhood, no 


member of the claimant’s family visited the land during the existence of 
his homestead entry. His wife and daughter spent the summer of 1882 
in the east, but continued their residence at Marion. Since about 1875, 
and during 1882, the claimant was in his father’s employ and engaged 
in looking after the latter’s property valued at $125,000 to $150,000 and 
located in different parts of the county. The claimant, to some extent 
explains his absence from the land by stating that he had charge of the 
construction of four stores at Marion, that his father (in May 1882, af- 
ter the entry) had arranged to build. He also states that his wife re-. 
fused to live in Dakota, and that in 1882, he voted in the county adjoin- 
ing the one containing the tract involved. 
16184—VOL 8——37 


Were ta, 





Bi 


578 DECISIONS RELATING TO THE ‘PUBLIC LANDS. 


The improvements on the land, as shown by the claimant’s proof, are 


valued at $340 and comprise a frame house twelve by sixteen feet with 


an “LL” eight by ten feet, a stable, well, twenty acres broken and five 
cultivated. The claimant, however, only knew of such cultivation as. 
informed by Deland. He states, however that his total expenditures. 
on the land are in excess of its value. 

It further appears that after making his proof, ‘fie claimant, during 
the winter of 1882 and 1883, visited the claim several ies: and in 
March 1883, he leased the same to Deland, who continued to ocuupy it 
until the spring of 1884. | 

Counsel assert that the claimant’s proof was made under the advice 
of the local officers. But the claimant on cross-examination admits 
that he was not “ officially” informed that he had complied with the 
law, but got information from “general conversation with the ofitcials 
and clerks of the land office.” 

The evidence, in my opinion, shows beyond a doubt that the claimant. 
never established or intended to establish a bona fide residence upon 
the land, and that he has at no time been other than a visitor thereto.. 
Residence is an essential requirement of the homestead law, and it is. 
neither acquired nor maintained by eoene visits to the land. Fagan. 
#®. Jiran (4 L. D., 141). 

A claim of posidoned is not consistent with the substantial mainte- 
nance of a home elsewhere. Van Gordon v. Ems (6 L. D., 422). 


A settler who goes upon public land with the intention of remaining just long 
enough to receive title by colorable compliance with the law, and then return to his 
former home where his family has in the meantime resided and a greater part of his 
personal property remained, does not establish or maintain the residence required by 
the homestead law. Van Ostr um v. Young (6 L. D., 25). 


To constitute residence there must be inhabitancy either actual or 
constructive; and such inhabitancy must exist in good faith and be ex- 
ercised to the exclusion of a home elsewhere. Elliott v. Lee (4 L. D., 
301); Crosby v. Dall (18 C. L. O., 210). “ Mere visits to land to keep 
alive the fiction of a residence do not constitute compliance with the 
law.” Strawn v. Maher (4 L. D., 235). 

The decision appealed from is accordingly affirmed. : 


PRACTICE—NOTICE-INTERVENOR—CONTEST—ACT OF JUNE 15, 1880.. 
UNITED STATES v. ScorTt RHEA. 


The record must show affirmatively all matters of notice requisite to confer jurisdic- 
tion. 


‘In the service of notice by publication posting on the land is an essential, without 


which jurisdiction is not acquired, 

A stranger to the record is not entitled to be heard as an intervenor without first dis— 
closing under oath the nature of his interest. 

An application to contest an entry filed pending proceedings against the same by the 
government, should be received and held subject to the final determination of 
such proceedings. 
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If such proceedings fail the contestant is entitled to proceed against the entry, his 
right taking effect by relation as the date when the contest was filed. 

The right of purchase under section 2, act of June 15, 1880, is suspended by an appli- 
cation to contest the original entry until the final disposition thereof. 


First Assistant Secretary Chandler to Acting Commissioner Stone, June 
. | 8 


? 


[have considered the appeal of Scott Rhea from the decision of your 
office, dated March 18, 1887, in the case of the United States v. Scott 
Rhea, involving the latter’s homestead entry for the SW. 4 of the NE. 
4, the 8. 4 of the NW. 4 and the NW. 4 of the SW. 4, of section 33, T. 
1S8., R. 40 W., Oberlin land district, Kansas. 

The entry was made March 5, 1880. January 28, 1885, the tract was 
visited and examined by special agent Lee, who reported that no im. 
provements had been made, nor breaking done, that the entryman was 
not known in the county and has never resided upon or improved any 
part of the land. He reported that there was no evidence of fraud and 
recommended the entry for cancellation for failure on the part of the en- 
tryman to reside upon, and improve the tract. 

Upon this report a hearing was directed to be had. August 10, 18385, — 
J. A. Hoffman made affidavit that he had made careful and diligent 
inquiry in the neighborhood of the land and in Cheyenne county and 
was unable to find Scott Rhea or to learn his post office address, and: 
that personal notice of-the contest cannot be made upon the said Scott 
Rhea within the State of Kansas. 

A notice dated August 3, 1885, citing Scott Rhea, residence unknown, 
to appear at the land office at Oberlin, September 23, 1885, was pub 

~~ lished for the period of six weeks in The Cheyenne County Rustler, a 
weekly newspaper, and was posted in a conspicuous place in the local 
office for a period of thirty days. There is no certificate or affidavit 
showing that a copy of said notice was posted upon the land. 

The hearing was held September 30, 1885. There was no appearance 
on the part of the defense. The special agent and two other witnesses 
testified that the entryman Scott Rhea was unknown in the neigh- 
borhood, had not resided upon the land, and that there were no im- 
provements thereon. The local officers found that Scott Rhea had never 
resided upon the land in question and had not broken or cultivated any 
portion of it and recommended the cancellation of the entry. This de- 
cision was rendered January 29, 1886, and on March 2, 1886, Scott Rhea 
made application properly corroborated, to purchase said land under 
ihe second section of the act approved June 15, 1880, (21 Stat., 236). 
Said application was rejected because a hearing was pending: Pron 
the said action of the local officers Rhea appealed. 

After the hearing was had and before a decision had been rendered, 
namely on December 4, 1885, A. A. Smith, filed a contest and tendered 
_ fees against the henesbend entry alleging that * the said | Seott- Rea 
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day and has wholly abandoned said tract.” This application was re- 
jected by the local office because the hearing was pending. At the same 
time Smith applied to enter the land under the homestead law and al- 
leged that be had settled thereon November 1, 1883, and erected a sod 
dwelling house twelve by twelve of the value of $50. December 14, 
1885, the local officers transmitted Smith’s appeal from their action in 
rejecting his application to contest. 

March 13, 1887, your office affirmed the finding of the local officers 
that Rhea had not established and maintained residence upon the tract 
entered as required by the homestead law; but you held that they had 
erred in rejecting Smith’s application to contest which you say, should 
have been treated as of the nature of a second contest and filed await- 
ing the determination of the proceedings instituted by the government. 
and modified their decision accordingly. You also affirmed the action 
of the local office in refusing to allow Rhea to make cash entry of the 
land. 

From the said decision the entryman Scott Ried by his attorney, 5. 
W. McElroy, appeals. 

Earle and Pugh, attorneys of this city, enter their appearance and . 
file argument as attorneys for Mary Morgan, transferee, and O. H. 
Herring, attorney of this city, enters his appearance as attorney for 
J.G. Benkolman, grantee of Scott Rhea. These gentlemen have not 
complied with Rule 102, of Practice, which provides that ‘‘ No person 
not a party to the record shall intervene in a case without first disclos- 
ing on oath, the nature of his interest.” 

The appeal filed by Mr. McElroy attacks the legality of the proceed- 
ings and alleges, among other things, that legal notice of the noetrae 
was not given. 

It appears from the record that the post office address of the entry- 
man could not be ascertained and this fact is given as accounting for 
the failure to send him a notice by registered letter. The notice was 
published for the prescribed time, but it does not appear that a copy of 
it was posted on the land as required by Rule 14, of Practice. In the 
. ease of Kelly v. Grameng (5 L. D., 611) it is held that “ notice by pub- 
lication includes the posting of notice upon the land in contest, and if 
such posting is omitted the notice is incomplete.” In the case of 
Parker v. Castle, (4 L. D., 84), itis held that the sending of a copy by 
registered letter, and the posting of a copy on the land are essential 
parts of a ‘“‘ notice by publication ;” and the absence of any one of these 
essentials makes inoperative the efficacy of the others, if the defect be 
not waived. I[tis quite clear that if the notice was not posted on the 
land due notice was not given and jurisdiction not acquired, and it has - 
been held that the record must affirmatively show al! matters of notice 
requisite to confer jurisdiction. Kelly v. Grameng (5 L. D., 611); 
Rabuck v. Cass (id., 398). | 

The local officers erred in not receiving the contest affidavit of Smith . 
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and holding it subject to the final determination of the proceedings in- 
stituted bythe government. It was presented accompanied by the neces- — 
sary fees, December 4, 1885, and will be held to take effect, by relation, 
as of that date, upon the disposition of the prior proceedings. Eddy v. 
England (6 L. D., 530). Rhea’s application to purchase under the act 
of June 15, 1880, although dated February 20, 1886, was not presented 
at the local office until March 2, 1886. Smith’s contest had then attached 
aud operated to suspend the right of purchase under the act of June 
15, 1880, until the final disposition of such contest. Freise v. Hobson 
(4 L. D., 580); Roberts v. Mahl (6 L. D., 446); Clement . Heney (id., 641). 
- The proceedings instituted by the government were fatally defective 
and must be set aside; andinasmuch asthe government’s case has failed; 
instead of instituting a new inquiry upon the information contained in 
the special agent’s report, it will be the better practice to take up the 
affidavit filed by Smith, a settler upon the land, who stands ready to 
pay the expenses of the contest, and have a regular trial thereon in ac- 
cordance with the rales and regulations of your office. 

You will, however, call the attention of a special agent of your office 
to this entry and direct him to take the steps necessary to a thorough 
investigation of the same in the event of Smith’s failure to prosecute 
his contest. 


Your decision is modified accordiugly. 


FINAL PROOF—ACT OF MARCH 2, 1889. 
WILLIAM F. SIMRALL. 


Under the provisious of section 7, act of March 2, 1889, final proof may be submitted: 
within ten days after the day fixed therefor, where accident or unavoidable de-~ 
lay has prevented the claimant or his witnesses from making such proof on the | 
day specified. 


First Assistant Secretary Chandler to Acting Commissioner Stone, June 7, 
7 1889. 7 : 


The tracts involved herein are lots 1 and 2 Sec, 12 and lot 1 See. 13, 
T. 153 N., R. 64 W., Devils Lake, Dakota. _ 

On October 2, 1882, William F. Simrall filed pre-emption declaratory 
statement No. 85, wae settlement June 1, 1882, upon the tracts 
named. On December 22, 1883, Simrall gave note of his intention to 
make proof in support of his lati before the local officers at Creels- 
burg, now Devils Lake, on February 2, 1884. 

Simrall made proof before the pene but not on the jae hamed in 
his published notice. 

The testimony of Simrall and one of his witnesses was taken on Feb. 
ruary 3, and that of the other witness on February 4, 1884. 
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The local officers accepted said proof and issued final receipt and cer- 
tificate dated February 5, 1884. 

Simrall’s proof having been made as aforesaid, your office on June 
17, 1887 required *“ new publication and new proof.” 

On November 1, 1887, Clark W. Kelley, transferee, by his attorney 
filed in the local office his application to be “allowed to republish the 
notice of intention of William F.Simrall : . . . andif onthe day 
mentioned in said notice no one appears at the land office to object or 
make protest, the final proof already on file be accepted and approved 
for patent.” 

This application was refused by your office letter of December 30, 
1887, wherein you state that your former decision “ being in strict ac- 
cordance with the rules . . . . can be reversed or modified by the 
Hon. Secretary of the Interior only upon the merits of the case.” 

The transferee Kelley, has appealed from both of your said decisions. 
In support of his said application Kelley avers in his accompanying 
affidavit that he is the present owner of the land, having bought it 
from Simrall in June 1885, that Simrall moved to Kentucky in the fall 
of 1886, and now resides there; that although he has used due dili- 
gence to have Simrall make new proof as required, the latter refuses so 
to do being unable to absent himself from his present abode, and that 
he has placed on the land improvements to the value of twenty-five 
hundred dollars. The affiant also avers upon information and beliet 
that Simrall ‘‘ at the time said final proof was advertised to be made . 

was serving as a United States grand juror at Fargo Dakota 
Territory, and that the court refused to excuse him from serving as a 
juror so that he might be in attendance at the Land Office at Devils 
Lake.” 
Sec. 7 of the act approved March 2, 1889 (25 Stat., 854), provides— 


That the ‘‘Act to provide additional regulations for homestead and pre-emption en- 
tries of public lands,” approved March third, eighteen hundred and seventy-nine (20 
Stat., 472) shall not be construed to forbid the taking of testimony for final proof 
within ten days following the day advertised as upon which such final proof shall be 
made, in cases where accident or unavoidable delays have prevented the applicant 
or witnesses from making such proof on the date specified. 

It appearing from the record that Simrall was prevented by an ‘“un- 
avuidable” delay from attending at the local office, on the date named 
in his notice, and that his proof was submitted within ten days from 
that date, such proof was, under the act of March, L889, supra, regularly 
made. 

Said proof shows that Simrall began actual residence on the land in 
June 1882; that the same for more than a year was continuous, and 
that his improvements, valued at $700, consisted of a story and a half 
log house thirty by thirty, a barn sixteen by thirty-two, a well and seven 
or eight acres cultivated. 

Simrall’s proof having been therefore duly made and showing a sub- 
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stantial complianee with the pre-emption law, his eniry should remain 
intact. 

Your decision is reversed. 

I note from the records of your office that Simrall filed declaratory 
statement December 21, 1883, and made pre-emption cash entry March 
4, 1884, for lots 3 and 4 See. 7, and lot 1 Sec. 18 T. 153 N., R. 63 W. 
These tracts are in the Grand Forks district but are iiainas to those. 
involved herein. 

_ Stnralls pre-emption settlement of June 1 , 1882, was made upon both 
the land in question and the said tracts in the Grand Forks district. 
He accordingly filed his claim and made proot therefor in each of the 
districts referred to. 
_ Simrall’s proof in the Grand Forks district has been accepted and a 
patent has been issued for the said tracts therein located. His proof 
for the land in question being, for the reasons stated, hereby approved, 
I can see no reason why'a patent should not also be issued thereon. 





REPAY MENT—ACT OF MARCH 2, 1889. 
JACOB A, GILFORD. 


Repayment may be allowed of double minimum excéss erroneously charged for land 
that had been reduced in price by the act of March 2, 1889. 


Secretary Noble to Acting Commissioner Stone, June 7, 1889. 


I have considered the appeal of Jacob A. Gilford from the decision 
of your office of April 22, 1889, refusing repayment of the excess of one 
_ dollar and twenty-five cents per acre upon his cash entry, No. 2123, for 
the NW. + of Sec. 22, T. 18., R. 14 E., The Dalles, Oregon, upon which 
final proof and entry were made March 22, 1889. 

Said land is within the granted limits of a part of the Northern Pa- 
' cific Railroad Company, which had not been completed March 2, 1889, 
the date of the act entitled “An act to withdraw certain public lands 
from private entry, and for other purposes,” and payment was made | 
for the same at two dollars and fifty cents per acre. | 

The fourth section of the act of Branch 2, 1889 (25 Stat, 854), BrO: 
vides as follows: 


That the price of all sections and parts of sections of the public lands within the 
limits of the portions of the several grants of land to aid in the construction of rail- 
roads which have been heretofore and which may hereafter be forfeited, which were 
by the act making such grants or have since been increased to the double miuimum 
price, and also of all lands within the limits of any such railroad grant, but not em- 
braced in such grant, lying adjacent to and coterminous with the portions of the liue 
of any such railroad which shall: not be completed at the date of this act, is hereby 
fixed at one dollar and twenty-five cents per acre. 


» Tt appears that this entry was made before the receipt of the instruc- 
tions of your office by the local office, but at the time payment was made 
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for the land, the land had been reduced in price to one dollar and 
twenty-five cents per acre, and therefore the sum of two dollars and 
fifty cents was erroneously charged. 

In my communication to you of the 29th of May last, relative to ex- 
cess payments within the limits of the forfeited grant to the Texas Pa- 
cific Railroad Company, in referring to the decision of my predecessor 
in the case of George D. Clark, (6 L. D., 157,) I said: 

The interpretation given to said act by Secretary Vilas in the decision above re- 
ferred to is that, where a purchaser has been erroneously charged the double mini- 
mum price for lands supposed to be subject to said price by reason of being within the 
limits of a railroad grant, and it is subsequently determined that at the date of the 
purchase the lands were not subject to the double miuimum, that it is the same as it 
the lands were supposed at date of purchase to be within the limits of said grants: 
but are afterwards found to be outside of said limits. I think this is a fair and rea- 
sonable interpretation of said act, the spirit aud intent of the act evidently being, 
that in all cases where the double minimum was erroneously charged, repayment 
should be allowed. 

Under this authority, I am satisfied that the excess of one dollar and 
twenty-five cents per acre for this land was erroneously charged, and 
‘the claimant will be entitled to repayment of said amount. 


* 


HOMESTEAD CONTEST CONTESTANT—RESIDENCE. 
CRUMPLER v0. SWETT. 


The contestant of a homestead entry is not rogues: to assert a claim to the land in- 
cluded therein. 

Residence requires inhabitancy of the laud to the exclusion of a home elsewhere. 
Mere visits to the land to keep alive the fiction of residence do not conencute 
compliance with law. 

‘Residence on a tract covered by the entry of another is unavailing where it is aban- 
doned prior to the cancellation of said entry, and not resumed until after the in- 
terventiou of an adverse right. 

The hardship resulting from an order of cancellation does not warrant the Peparis 
ment in ignoring the requirements of law. 


First Assistant Secretary Chandler to Acting Comnvissioner Stone, June 
7, 1889, 


This case involves the 8.4 SW. 4 Sec. 31 T. 218., R. 29 E., and S. 
4 SE. 4 Sec. 36 T. 218., R. 28 E., Gainesville, Florida. 

On October 1, 1875, Sarah Bryant made homestead entry for the tract 
named. Bryant’s entry was canceled by relinquishment on February 
21, 1881, and on the same day Edwin Rk. Swett made homestead entry 
for the land. | | 

On September 12, 1884, Swett gave notice of his intention to make, 
proof in support of his claim before the clerk of the circuit court at 
Orlando. 
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On or about September 15, 1884, Marion O. Crumpler initiated contest 
against the entry of Swett alleging abandonment and failure to settle 
upon and cultivate the land according to law. 

Swett submitted proof in accordance with his published notice on 
November 14, 1884, but no action was taken thereon. 

Notice dated May 22, 1885, of a hearing to be had on Crumpler’s con- 
test at the local office July 17, following was issued by the local officers 
and in accordance with such notice testimony was taken before the 
clerk of the circuit court at Orlando on July 6th, 7th and 9th, 1835, 
when both parties appeared with counsel. 

On September 11, 1885, the local officers found that the entry of the 
claimant (Swett) should be canceled. On February 20, 1888, your office 
considered the case (upon the claimant’s amended appeal) and sustained 
the finding below. 

The claimant again appeals. 

The claimant went on the land in 1875, when the same was subject to 
the entry by Bryant. In December 1875, he built a house thereon and 
in 1876, he obtained Bryant’s relingdishment but did not make entry 
until (as stated) February, 1881. 

From 1875, to the latter part of 1879, the claimant with his family, 
wife and ‘child, resided continuously upon the land, his step-daughter 
- living with him during a part of this time. In the latter part of 1879, 
he entered the.employ of one Townsend and took charge of the latter’s 
‘‘ place” some two or three miles distant. The claimant who claimed 
to be unable to make a living on the land, with his family and most of 
his household effects, at the time referred to, moved to the Townsend 
place. He continued to occupy the same for several years, during which 
. period he worked at said “‘place” and elsewhere in the neighborhood. 

He left a few household goods on the land and visited the same occa- 

sionally and on several occasions employed one or two men to work 
thereon. 
- The testimony is voluminous and somewhat uncertain in character, 
but shows with substantial accuracy that during most of the time fol- 
lowing his said departure from the land in 1879, until after the initia- 
tion of Crumpler’s contest the land presented the appearance of being 
uninhabited ; that during said period the claimant’s principal place of 
abode was at the Townsend place ; that he visited the land at intervals 
of from two to four inonths when his family occasionally accompanied. | 
him; that during the period referred to he was on the tract in the 
aggregate some two months in each jear, and that about the first of 
November 1884, he returned to the land where he remained nee the 
date of testimony. 

The improvements described i in n the claimant's final proof are valued 
at $1500, and comprise a log house with a plank addition, a stable, five 
acres cultivated since 1875, and two hundred and twenty: -five orange 
trees. Concerning. his improvements the claimant testified that prior- 
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to 1879, he built a house and set out about one hundred orange trees, 
and since that time he “built the fence and worked the grove and kept 
it along;” and also that after he ‘‘knew it was contested he only 
plowed and worked it a little.” 

It is contended on appeal both from the local office anes your office 
that the contest should be dismissed for the reason that the contestant, 
‘Crumpler, has asserted no claim to the land, and that he was not act- 
ing in good faith. But the evidence does not sustain the claimant’s 
attempt to prove the contest speculative, and there is nothing in the 
Statute requiring the contestant to be also.a claimant for the land in- 
volved. Nor do I consider the claimant’s plea of poverty well taken. 
He actually did live on the land from 1875 to 1879, and it is not satis- 
factorily shown that he could not have continued to have made a living 
on his claim as well asin the immediate vicinity... But the claimant’s 
inhabitancy of the land from 1875 to 1879—during the existence of the 
Bryant entry—could avail him nothing. The Bryant entry remained 
of record until long after the claimant’s departure from the tract, and 
‘Crumpler’s affidavit of contest was received at one. local office at least 
4 mouth prior to his return thereto. 

The law is well settled that— 


To establish residence there must be a combination of act and intent, the act of — 
occupying and living upon the land and the intention of making the same a perma- 
nent home. West v, Owen (4 L. D., 412. 

Residence is constituted by residing upon the land to the exclusion of a home else- 
where, mere visits to the land are not sufficient. Crosby v. Dall, 13 C.L.0., 210; 
Elliott v. Lee (4 L. D.,301). | 

Mere visits to the land to keep alive the tiction of residence do not constitute a 
compliance with the law. Strawn v. Maher (4 L. D., 235). 

A claim of residence is not consistent with the substantial maintenance of a home 

elsewhere. Van Gordon v. Ems (6 L. D., 422), 


It therefore does not appear from the papers before me that the 
claimant has ever established or maintained a legal residence on the 
land. 

While this decision apparently works a hardship to the deraddant on 
account of the value of his improvements upon the land, yet the De- 
partment can not follow equitable principles to protect iain when to do 
so results in losing sight of the law. He must know substantially 
what it demands, and in a reasonable manner observe its behests. If 
he is unmindful of this duty and places improvements upon the tract, 
of which he is not entitled to avail himself of the benefit, he has him: 
self and not the government to blame. | 

Finding in the record no reason for disturbing the decision appealed 
from the same is accordingly hereby affirmed. 
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SECOND HOMESTEAD ENTRY-RELINQUISHMENT. 
JACKSON C. BROWN. 


A second homestead entry may be made by one who relinquished his first entry under 
the belief that he could not maintain the same without danger to his life. 


Secretary Noble to Acting Commissioner Stone; June 7, 1889. 


TI have before me the appeal of Jackson C. Brown, from your decision 
of May 24, 1886, holding for cancellation his homestead entry of May 
29, 1883, for the NW. 4 NE. 4 and NE. } NW. 4 of section 32, T. 10 N,, 
R. 9 W., La. M., Natchitoches district, Louisiana. 

The ground for your said decision is that Brown having formerly made © 
another homestead entry (No. 2255) and “voluntarily relinquished” the 
same, his second entry, No. 2571—the one here in question— was on 
that account illegal. : 

But, as your said letter states, the following are the facts presented 

by the record: 

On December 13, 1881, Brown made said homestead entry No. 2255; and thereafter 
built a house and endeavored to improve the land involved, but was prevented by a 
party claiming to have purchased some improvements then on the land. After mak- - 
ing repeated efforts to comply with the law, he believing his life to be really in 
danger—relinquished said entry to the United States, January 17, 1883. Being igno- 
rant of the fact that he had exhausted his rights under the homestead law, he, on the 
29th of May, 1883, made a second entry, No. 2571, for land in section 32, T, 10 N., R. 
9 W., La., and has made valuable improvenients thereon, raised crops for three seasons 
and is still improving aud cultivating the same. Mr. Brown, fearing that said entry 
_ No, 2573 ‘may be canceled on account of involuntary illegality and he and his family 
_ thereby be deprived of income and support now prays that the entry be confirmed 
and he be allowed to submit final proof on same in due time. 


Under such circumstances I cannot concur in your view that the for- 
mer eutry was “ voluntarily relinquished” in any sach sense as would 
make it necessary or proper to hold that Brown had exhausted his 
homestead right. In the case of Thurlow Weed (8 L. D., 100), Weed, on 
being informed that one Sarah Kellogg, claimed the land under the pre- 
emption law, abandoned the tract, ‘‘ because of the uncertainty as to 
priority of settlement, of his limited financial ability to carry ona con- 
test, of the dissuasions of his wife, of the advice of his friends and be- 
cause ‘it was all along growing more apparent that the threatened con- 
test was liable to engender the most bitter feelings between neighbors, 
who ought rather to be friends.” In view of these facts he was allowed | 
to make a second entry for another tract. Brown, in the present case, 
had, it seems to me, quite as good a reason for giving up his first entry. 
-Ithink he should be allowed to make final proof under his second 
entry in due course. See also James A. Harrison (8 L. D., 98); Chas. 
Wolters (ibid., 131); Patrick O’Neal (ibid., 137). 
Your saia decision is accordingly on this ground reversed. 
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RAILROAD GRANT—ACT OF MARCH 8, 1887. 
JOHNSON v. MissouRI Kansas & TEXAS Ry. Co. 


A homestead entry of record at date of indemnity withdrawal excepts the land em- 
braced therein from the operation of said withdrawal. 

A settler whose application to enter was erroneously rejected is not entitled to re-in- 
statement under section 3, act of March 3, 1887, if he voluntarily, abandoned his 
claim before title to the land passed under the grant. 


Secretary Noble to Acting Commissioner Stone, June 7 , 1889. 
rs 


By letter of December 18, 1888, your office recommended that suit be 
instituted to set aside the patent issued to the Missouri Kansas and 
Texas railway company, for the SE. 4 See. 10, T. 23.8., R. 12 E., Inde- 
pendence, Kansas. 

The land is within the indemnity limits of the grant for said road, 
the withdrawal for which took effect April 3, 1867. | 

It appears that one Randall Brown made homestead entry for the 
tract December 14, 1866, that he afterwards assigned his claim to 
Sophronius Johnson and thereupon his entry on March 15, 1872, was 
canceled on relinguishment. 

Johnson applied to make homestead entry of the land July 16, 1872, 
and his application was submitted to your office by the local officers 
without opinion. 

Your office rejected the application on December 6, 1872, for the rea- 
son that in September, 1866, when the survey of the road in the field 
was made, the land was free from adverse claims. This was in accord- 
ance with the rulings of your office at that time. Johnson was notified 
of the decision but failed to appeal. On April 14, 1873, the company 
selected the tract and patent issued for the same November 3, 1873. 

On April 16, 1888, the affidavit of Johnson was received by your of- 
fice in which he states that in March, 1872, said Randall Brown assigned 
to him all his right, title and interest in the land, and that he took 
possession of the same, built a frame house fourteen by twenty-four 
feet, valued at $300, set out an orchard ot two.and one-half acres, broke 
three acres, dug a well and walled it with stone, enclosed his house and 
orchard and built a stable; that he continued to reside there for nine 
months after receiving notice of the rejection of bis application to en- 
ter, when he left the premises and took up his residence elsewhere. 
He has not returned to the land. 

Thereupon your office, on October 3, 1888, cited the company to show 
cause why suit should not be iustitdied under the act of March 3, aad 
(24 Stat., 506) to vacate said patent. | : 

The company responded with an argument and set forth in addition, 
that on August 31, 1876, said land was sold toone Wm. N. Davis, who- 
_ subsequently sold to his son Henry Davis “ who lives on the land and 
still continues to improve it.” 
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Your office thereupon recommended suit as stated. 

[Teoncur in your opinion that the homestead entry of Brown subsist- 
ing at the date the withdrawal took effect excepted said tract from the 
operation thereof. Upon the cancellation of said entry the tract be- 
came open to appropriation by the first legal applicant. 

Johnson was such applicant, but his entry was never placed of record. 

It was erroneously rejected, but from that action he took no appeal. 
His settlement was abandoned without compulsion before title passed 
to the company. At the time the patent for the tract issued no claim 
appeared of record and the-settlement claim had been abandoned. 
- Had Johnson remained in possession of the land, a different ques- 
tion would have been: presented. But in view of his voluntary aban- 
donment of the claim, lam of opinion that he is not protested under 
said act. The third section provides : 

That if in the adjustment of said grants, itshall appear that the homestead or pre- 
emption entry of any bora fide settler has been erroneously canceled, on account of 
any railroad grant, or the withdrawal of public lands from market, such settler upon — 
application, shall be re-instated in all his rights and allowed to perfect his entry by 
complying with the public land laws; .... praeen also, that he did not volun- 
tarily abandon said original entry. 

Under these circumstances I am of opinion that there is no sufficient 
ground alleged to sustain the sult as recommended. 


RAILROAD GRANT—HOMESTEAD ENTRY. 


BROWN 9. CENTRAL Pac. R. R. Co. 


Lands granted to aid in the construction of railroads do not revert after condition 
broken until a forfeiture thereof has been declared by the government, either 
through judicial proceedings or legislative enactment. 

A homestead entry can not be allowed for land embraced within an unforfeited rail- 
road grant. 


Secretary Noble to Acting Commissioner Stone, June 8, 1889. 


October 18, 1887, Manley M. Brown made application at the land of- 
fice at Shasta, California, to enter under the homestead law the E. 4 of 
the NW. 4and the W. 4 of the NE. 4 of section 25, in township 39 
north of range 4 west. | 

Said application was rejected by the local officers who wrote the fol- 
lowing endorsement thereon: | ; 

The within application refused filing for the reasor that the lands embraced therein 
_ are situated within the twenty mile primary limits of the grant of July 25, 1866, to 
the California and Oregon Railroad Company, now Central Pacific R.R.Co, Said 
lands having been withdrawn for the benefit of said compauy by letter of Hon. Com- 
missioner of the General Land Office dated August 25, 1871. 

Brown appealed, and December 22, 1887, you affirmed the action of 
the local office. 
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The appeal from your said decision asks a reversal thereof on the 
ground— 

That said grant of July 25, 1866, to said Railroad Company has lapsed by reason of 
the failure of said company to comply with the terms thereof in this thatthey, the said 
company, utterly failed to construct said road or any part thereof within the time 
prescribed by the act creating said grant. That by reason of such failure they for- 
feited all rights to the lands so granted and rendered said lands open to settlement | 
and entry by qualified claimants. 


The act of July 25, 1866, (14 Stat., 239) provides—*“ that there be and 
is hereby granted” to the California and Oregon Railroad Company 
‘‘every alternate section of public land, not mineral, designated by 
odd numbers, to the amount of twenty sections per mile (ten on each 
side) of said railroad line” and makes provision for indemnity for lands. 
excepted from the grant. Section 6, of said act provides that within 
one year from the passage of the act the company shall file their assent 
thereto in the Department “ Aud shall complete the first section of 
twenty miles of said railroad and telegraph within two years, and at 
least twenty miles in each year thereafter, and the whole on or before 
the first day of July, one thousand and eight hundred and seventy- 
five; and the said railroad shall be of the same gauge as the “ Central 
Pacific Railroad” of California, and be connected therewith.” 

Section 8 provides : : 

That in case the said companies shall fail to comply with the terms aud conditions. 
required, namely, by not filing their assent thereto as provided in section six of this 
act, or by not completing the same as provided In said section, this act shall be null 


and void, and all the lands not conveyed by patent to said company or companies, 
as the case may be, at the date of any such failure, shall revert to the United States. 


June 25, 1868, an act was approved (19 Stat., 30-, amending said 
granting act as follows: 

That section six of an act entitled ‘‘An Act granting lands to aid in the construc- 
tion of a railroad and telegraph line from the Central Pacifie Railroad, in California, 
to Portland, Oregon,” approved July twenty-fifth, eighteen hundred and sixty-six, 
be so amended as to provide that instead of the times now fixed in said section, the 
first section of twenty miles of said railroad and telegraph shall be completed within 
eighteen mouths from the passage of this act, and at least twenty miles in each two 
years, thereafter, and the whole on or before the first day of July, Auno Domini,. 
eighteen hundred and eighty. 

Although served with notice of the appeal the Central Pacific Rail- 
road Company (successor to the Califernia and Oregon Railroad Com- 
pany) has not appeared in the case. 

Although the record does not contain any evidence that the company 
has failed to comply with the terms of the grant, the appellant asks. 
that the decision rejecting his application to enter the land in contro- 
versy under the homestead Jaw be reversed and the application allowed. » 
The request rests upon the assumptions—(1) That the railroad com- 
pany has made such default as to justify the forfeiture of the lands 
granted and—(2) That it is within the power of this Department to de- 
clare a forfeiture of the lands granted to said company upon its failure: 


4 
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to complete the road within the time limited by law. Without passing 
upon the first point, I will examine the second. 

The grant in this case is a present grant as appears from the voids 
employed, viz: “that there be and hereby is granted.” The conditions. 
subsequent are that the company shall file their assent to the provis- 
ions of this act, and shall complete the various sections and the whole 
of the road within the time specified and in the event of failure in either 
requirement “this act shall be null and void and all the lands not con- 
veyed by.patents.. . . . shallrevert to the United States.” 

In the case of Schulenberg v. Harriman (21 Wall, 44), the supreme court. 
passed upon the act of June 3, 1856 (11 Stat., 20), granting certain pub- 
lic lands to the State of Wisconsin, to aid in the construction of rail- 
roads in said State. The grant was one in praesenti and in section 4,. 
of said act, it was provided that * if said roads are not completed within 
ten years, no further sales shall be made, and the land unsold shall re-- 
vert to the United States.” It was stated in the decision that the com- 
pany named in the act of the legislature has never constructed any 
portion of such road. In relation to the mode of declaring a eran for-. 
feited the court said: 

In what manner the reserved right of the grantor for breach of the sendieon must 
be asserted so as to restore the estate depends upon the character of the grant. If 
it be a private grant, that right must be asserted by entry or its equivalent. If the 
grant be a public one it must be asserted by judicial proceedings authorized by law, 
the equivalent of an inquest of office at common law, finding the fact of forteiture 
and adjudging the restoration of the estate on that ground, or there must be some- 
Jegislative assertion of ownership of the property for breach of the condition, such 
- as an act directing the possession and appropriation of the property, or that it be- 
offered for sale or settlement. At common Jaw the sovereign could not make an 
entry in person, and, therefore, an office found was necessary to determine the estate, . 
but, as said by this court in a late case, ‘the mode of asserting or of resuming the. 
forfeited grant may be after judicial investigation, or by taking possession directly 
under the authority of the government without these preliminary proceedings,”’ 
United States v. Repentiguy, 5 Wall., 211, 268. In the present case no action has 
been taken either by legislation or judicial proceedings to enforce a forfeiture of the- 
estate granted by the acts of 1856, and 1864. The title remains therefore, in the: 
State as completely as it existed on the day when the title by location of the route- 
of the railroad acquired precision and became attached to the adjoining alternate Sec-. 
tions. 


The act of July 25, 1866 (14 Stat., 210) provides “ That there is here- 
by granted to. the State of Kansas for the use and benefit of the St.. 
Joseph and Denver City Railroad Company .. . . every alter- 
nate section of land designated by odd numbers for ten sections in _ 
Width on each side of said road,” from Elwood, in Kansas, to a point of 
junction not further west than the ons hundredth meridian of west 
- longitude, with the Union Pacific Railroad or any branch, and section. 
third, provides | 

That if said railroad company or its assigns shall fail to complete at least one sec- 


tion of said road each year from the date of its acceptance of the grant provided for- 
in this act, then its right to the lands for said section so failing of completion, shall. 


592 DECISIONS RELATING TO THE PUBLIC LANDS. 


revert to the governméni of the United States: Provided further, That if said road 
is not completed within ten years from the date of the acceptance of the grant here- 
inbefore made, the lands remaining unpatented shall revert to the United States. 


Said act was considered by the supreme court in the case of Van Wyck 
v. Knevals (106 U. S., 360) upon the allegation that the company never 
completed the construction of the entire road for which the grant was 
made, and the court said: 


So far as that portion of the road which was completed and accepted is concerned, 
the contract of the company was executed, and as to the lands patented, the trans- 
action on the part of the government was closed and the title of the company per- 
fected. The right of the company to the remaining odd numbered sections adjoining 
the road completed and accepted, not reserved, is equally clear. If the whole of the 
proposed road has not been completed, any forfeiture consequent thereon can be as- 
serted only by the grantor, the United States, through judicial proceedings or through 
the action of Congress. 


In the case of the St. Louis, Iron Mountain and Southern Railway 


Company, v. McGee (115 U.8., 469), the supreme court speaking through 
Mr. Chief Justice Wait, said: 


It has often been decided that lands granted by Congress to aid in the construction 
of railroads do not revert after condition broken until a forfeiture has been asserted 
by the United States, either through judicial proceedings iustituted under authority 
of law for that purpose, or through some legislative action legally equivalent to a 
judgnient of office found at common law. 

In Farnsworth e¢ al, v. Minnesota and Pacific R. R. Co. (92 U.8., 49) 
the conditions of the grant and the subsequent legislation affecting it, 
' differed from those passed upon in the cases cited. It was held that 
upon the facts of that case the grant could be forfeited by legislative 
enactment without judicial proceedings. Notwithstanding certain ex- 
pressions used by the court in United States ». Repentigny (5 Wall, 
211), and in MeMicken v. United States (97 U. S., 204) where French: 
grants were under examination, the rule as to grants to railroads seems 
to be well established that lands granted to railroads do not revert after 
-condition broken until a forfeiture has been asserted by the United States 
either through judicial proceedings or through legislative enactment. 
This rule has been announced in cases recently decided by this Depart- 
ment. Wisconsin Central R. R. Co. (6 L. D., 190); Alabama and Chat-_ 
tanooga R. R. Co. (8 L. D., 33). 

In the case of the California and Oregon Railroad Company no for- 
feiture has been declared, either through judicial proceedings or through 
legislative enactment, and it, therefore, follows that Brown’s applica- 
tion to enter land within the granted limits of said road was properly 
rejected. _ The decision appealed from is, accordingly, affirmed. 
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HOMESTEAD ENTRY—RESIDENCE-—OUSTER. 
PARSONS v. HUGHES. 


The continuity of residence is not broken by a forcible ouster from the land, and sub- 
sequent compulsory absence therefrom. 
It is not incumbent upon a settler who has been wrongfully ejected from the land, 
to make a new settlement upon that part of the claim notin dispute, ponding 
_ judicial action instituted to recover possession. | 


First Assistant Secretary Chandler to Acting Commissioner Stone, Tune 
8, 1889. 


I have considered the appeal of Lee R. Parsons from your office de- 
cision of March 13, 1838, dismissing the contest brought by him against 
the homestead entry of ‘Mrs. Catherine Hughes, of the NE. 4 of section 
‘99° 7T.1658., R. 3 E., M.D. M., San Francisco, California. 

The etre was finde May 3, 1880, and March 31, 1885, Lee R. Parsons 
filed an affidavit of contest Gassing that the entryman “has wholly 
abandoned said tract; that she has changed her residence therefrom for 
more than six months since making said entry; that said tract is not set- 
tled upon and cultivated by said party as required by law, that she has 
never resided thereon nor ever had any improvements thereon.” Hear- 
ing was had July 28,1885. The local officers recommended the dis- 
missal of the contest and your office affirmed their decision March 13, 
1888, whereupon the contestant appealed. 

The material facts shown by the record and the testimony are as fol- 
lows: Prior to 1876 the land was occupied by Owen McNally, the brother 
of the claimant; at his request the claimant, a widow, came from Ire- 
land to the land in contest and assisted in the work on the place; soon 
after her arrival McNally died leaving the claimant, she says, every- 
thing he had. The day after he died she put a little house upon the 
place. This was in 1876. Ata time not stated she proved up on a pre- 
_ emption claim and the day after filed a homestead éntry for this land. 

The testimony does not show that said application was allowed. 
Claimant swears that in 1876 and 1877, she occupied the house above 
referred to, plowed some land, cut hay and sowed grain. In 1878 or 
1879, Peter Conroy disturbed bee possession; her house was burnt about 
-that time and she was not in possession of the land until May 16, 1885. 
The Peter Conroy above referred to set up a claim of occupancy of the 
tract, and his right, whatever it was, passed by transfer to Jacob 8. 
Parsons and subsequently to Judson Parsons. December 11, 1879, Mrs. 
Hughes instituted action in the district court in and for the twentieth 
judicial district in the State of California, in and for Monterey county, 
against Jacob 8. Parsons. The complaint avers that on the 17th day 
of November, 1879, and for more than three years next prior thereto, 
the complainant had been lawfully possessed of a certain piece of land, 
particularly described therein, in section 29, T. 168., R. 3 E., amounting 
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to about thirty acres; that upon said. 17th day of November, 1879, the 
defendant ‘entered into the possession of the demanded premises and 
ousted the plaintiff therefrom and has ever since and now still does un- 
lawfully withhold the possession of said premises from plaintiff;” and 
asks for a restitution of the land and damages for her ejectment there- 
from, for the destruction of the improvements and for the loss of its use. 
The case was regularly tried by jury and a verdict found for the plain- 
tiff ‘‘ for the restitution of the premises described in the complaint on 
file herein and for damages in the sum of one dollar”, and judgment was 
rendered accordingly April 19, 1880, An appeal was taken to the su- 
preme court of California which, on April 21, 1885, affirmed the judg- 
ment of the court below. In pursuance of a writ of possession issued in 
order to carry into effect the judgment of the court, the sheriff of Mon- 
terey county put Mrs. Hughes in peaceable possession of the tract that 
had been in litigation May 16, 1885. It will thus be seen that more | 
than five years elapsed between the ouster of Mrs. Hughes and the ren- 
dering of the final judgment in her favor. In the meantime the place 
had been occupied by Parsons who used it as a stock range or dairy 
farm and placed upon it improvements of the value of $1,000. Mrs. 
Hughes’ trouble did not end with the judgment in her favor. Upon 
the afternoon of the day upon which she regained possession of the 
tract, she was assaulted by the Parsons, brothers of the contestant and 
sons and employees of Judson Parsons, the adverse occupant, who threw 
her down, cut her in the face with a fence wire, and ordered her off the 
place. The young men, also, made threats as to what they would do if 
she returned; ‘“ Creed Parsons,” she swears, “ said he would like to lasso 

ine and tie me to a horse and drag me to the gulch and bury me there.” 
That the assault was committed and threats made as stated by the 
claimant was not denied ; it was not alluded to in the testimony of the 
contestant and in cross-examination it was merely shown that the con- 
testant was not present. The claimant having defeated the senior Par- 
sons in the action at law, procured the arrest of the young men who had 
assaulted her. Another of the family, Lee RK. Parsons, had, in the 
meantime, filed his affidavit of contest and the local officers write that 
Chatham T. Parsons has filed a complaint which awaits the determina. 
tion of the one at bar. 

It is argued that the pendency of the action involving about thirty 
acres of the land entered did not excuse Mrs. Hughes from maintain- 
ing residence upon the one hundred and thirty acres not in litigation. 
I do not concur in this view of the law, and will not hold that having 
been wrongfully ejected from that portion of the claim upon which she 
had established her actual residence it was incumbent upon Mrs. 
Hughes to make a new settlement upon another portion. This plea is 
especially bad when made by, or for the benefit, of those who were in- 
strumental in driving her from her first habitation. I think that the 
testimony shows that she established residence on the tract prior to 
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making entry and with a view thereto, that it was not broken by her 
ouster from the premises by Parsons on November 17, 1879, and con- 
tinued up to May 16, 1885, and that she at no time abandoned the 
tract. The facts in the case are unusual and show a persistent effort 
by strong and rich men to deprive an ignorant and defenseless woman | 
of her right under the law to the tract in dispute, and they urge in 
support of their contention the absence of the claimant from the tract 
while the evidence all points to the conclusion that it was due to the 
burning of her house, her ejectment from the land and the threats made | 
by those who were associated in business, if not in interest in the con- 
test with the contestant. Their disregard of law, their contempt for 
the judgment of the highest State court, and their determination at all 
hazards to drive this poor woman from the place, are shown by the 
assault which was made upon her the very day the sheriff restored her 
to possession of the place. They will not be allowed to take advantage 
of their own wrong: or and your decision dismissing the contest is, 
therefore, affirmed. 


PRACTICE—APPEAL—NOTICE—ACT OF JUNE 15, 1880. 
PIERPOINT v. STALDER. 


Failure of the contestant to appeal from a decision of the local office dismissing his 
contest, will not preclude a subsequent assertion of his rights thereunder, if the 
record does not show affirmatively due notice of such action. 

The Department, in order to avoid unnecessary delay, may finally determine a case 
on its merits, if the record therein is complete, and the parties are present in 
court, though the questions so presented were not passed upon below. 

The pendency of a contest against the original entry suspends the right of purchase 
under section 2, act of June 15, 1880. 


First Assistant Seoretary Chandler to Acting Commissioner Stone, June 
8, 1889. 


‘This is an appeal by Albert B. Pierpoint from your office decision of 
October 8, 1887, affirming the local office and rejecting his application 
to make homestead entry for SE. 4 Sec. 8 T. 18 8., R. 32 W., Wa Keeney 
Kansas. 

On September 12, 1879, Jacob E. Stalder made homestead entry for 
the land then in the Hays City district, against which entry Pierpoint 
on September 7, 1885, initiated contest alleging abandonment and fail-— 
ure to comply with the law in regard to settlement, residence and cul- 
tivation. 

After notice by publication a hearing was had on said contest at the 
local office November 6, 1885, when the contestant (Pierpoint) appeared 
and submitted Eseaniong, ond the claimant (Stalder) made default. 

The local officers took no action upon the evidence thus adduced, but 
.on February 26, 1886, they permitted the claimant to purchase the land 
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under the act of June 15, 1880 (21 Stat., 237), and on the same day dis- 
missed the contest of Pierpoint. The contestant presented his said 
homestead application oo August 6, 1886, which was (as shown by en- 
dorsement thereon) réjected by the local officers “ for the reason that 
said tract is covered by eash entry No. 1570, made February 26, 1886, 
by Jacob E. Stalder.” 

The register in response to an inquiry by your office as to whether 
the contestant was ever officially notified of the decision dismissing 
said contest and allowing the defendant to purchase said tract, by let- 
ter dated September 10, 1887, stated that there is no record of such no- 
tice in the local office, but that it must have been sent in accordance 
with the invariable custom, and that if so sent “it was ie letter not 
registered.” 

No appeal having been taken from this last mentioned action by the 
local officers, your office in the decision appealed from held such action 
to be final, and the said rejection of the contestants’ application to en- 
ter consequently proper. 

In the affidavit accompanying his appeal to your office, the contest- 
ant avers that until June 20, 1886, when he was informed of the claim- 
aut’s cash entry, and of the dismissal of this contest, he believed that 
the claimant’s homestead entry would be canceled upon the evidence, 
and that until after July 20, 1886, he supposed that he had no ne of 
appeal, as more than forty fee had elapsed. 

There being no appeal within thirty days a decision of the local office, 
by rule forty-eight of practice, becomes final except (inter alia) where 
the decision is contrary to existing laws and regulations, and where it 
is not shown that the party against whom the decision was rendered 
was duly notified of the decision and of his right of appeal. 

It was the duty of the local officers to have acted upon the testimony 
submitted in support of the contest, and they erred in allowing the cash 
entry, and in dismissing the former. 

It, therefore, will not do to hold that such erroneous action could in 
the absence of notice, work a final disposition of the contest involved. 

The said contest having been neither properly nor finally disposed of, 
the land was not at the time of the claimant’s cash entry legally sub- 
ject to sale under the act of June 15, 1880, supra. Friese v. Hobson (4 
L. D., 580); Clement v. Heney (6 L. D., 641). 

The contestant (although you state otherwise), disclaimed notice dur- 
ing the prescribed period of the sale of the land, and of the dismissal of 
his contest, and the record does not show that it was given to him. 
Such notice not being affirmatively shown, it was error in your oflice to 
hold that the contestant’s rights were concluded by his failure to appeal 
from the action just referred to. Ariel ©. Harris (6 L. D., 122); Ida 
May Taylor (Id. 107); Churchill v. Seeley (4 L. D., 589), — | 

It perhaps would be more regular to return the record in this case for 

the judgment of the local officers on the testimony submitted. But the 
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parties in interest being all before the court, and in view of the long 
period during whieh the contestant through the error and neglect of the 
land officers have been deprived of his rights, I think it more in conso- 
- hance with equity and justice to finally determine the case now on the 
complete record of that testimony as was done in the case of Kiser +, 
Keech (7 Li. D., 25), wherein judgment was rendered ‘‘in order to avoid 
' unnecessary cireuitg of action and consequent delay.” 

The hearing on the contest was duly had and the testimony. submit: 
ted, showing the land to be totally abandoned and wholly GULEIpFoveds 
fully sustains the allegations upon which it is based. 

Within a reasonable time after learning that his rights had not been 
concluded the contestant asserted his claim by applying to enter the 
land, and he should have been allowed to do so. 

You will, therefore, cancel both the homestead and cash entry of the 
claimant and allow, if in other respects regular—the contestant’s appli- 
cation to make homestead entry for the tract involved. 

Your decision is reversed. , 


a 


HUMESTEAD ENTRY—SETTLEMENT RIGHT. 
PAULSON % RICHARDSON. 


On the cancellation of an entry under contest, a bona fide settler then on the land 
embraced therein is entitled to the right of entry as against every one except the 
successful contestant. 


First Assistant Secretary Chandler to Acting Commissioner Stone, June 
8, 1889. 


I have considered the case of Andrew Paulson v. Geo. W. Richard- 
son, on appeal of the latter froni your office decision of April 2, 1889, 
holding for cancellation his timber culture entry for SW. 4, Sec. 1, T. 
107 N., R. 57 W., Mitchell, Dakota, land district. 

It ieee from the record that one Peter Green made timber culture 
entry for said tract June 3, 1880, but his entry was contested by one 
L. Ettie Johnson, and as the result of such contest was canceled July 
27, 1885, and the preference right of entry was awarded to said John 
son, but she having married before the decision was rendered, could 
not make entry and her application filed with her contest affidavit was 
rejected August 3, 1885, and from this devision no appeal was taken. 

On August 11, 1885, Paulson presented an application accompanied 
by legal fees to make homestead entry of said tract, claiming that’ he 
had established a residence upon the land May 30, 1885. | 
- Jt appears also that said Paulson offered to file application to make 
homestead entry on August 5, 1885, but was not allowed by the local 
officers to file and no record entry of the offer thereof was made. 

Simultaneous with the offer of Paulson to make homestead entry on . 
August 5, 1885, Geo. W. Richardson made timber culture entry for said 
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tract, and when on August 11, Paulson again presented his application 
a hearing was ordered by the local officers. Upon the evidence taken 
at this hearing held October 5, 1885, the local officers decided against 
Paulson, but upon appeal your office by letter of April 2, 1888, reversed 
their decision, awarded to Paulson the prior right of entry and held for 
cancellation Richardson’s entry, upon the ground that Paulson being a 
resident on the land on the day that Green’s entry was canceled, ac- 
quired a right of entry as against every person but the successful 
contestant, and as Johnson is not making any claim she is no longer a 
party in interest. | 

The evidence is somewhat conflicting but upon a careful examination 
I am satisfied that it sustains your conclusion that Paulson at the time 
Green’s entry was canceled was a bona fide settler on said land with the 
intention of claiming the same under the homestead laws. 

Your said decision is accordingly affirmed. 


CONTEST—DEATH OF THE CONTESTANT. 
ARMSTRONG v. TAYLOR ET AL. 


The right of the contestant is persona] and terminates with his death. 


The death of the contestant abates the contest, and leaves the case solely between 
the entryman and the government; but the claimant is not entitled to an order 
dismissing the contest on account of the contestant’s death, as the Department 
may on its own motion proceed against the entry. | 


First Assistant Secretary Chandler to Acting Commissioner Stone, June 
12, 1889. 


I have considered the appeal filed by the attorney of claimant and 
T. L. O’Bryan, transferee, from the decision of your office, dated April 
9, 1888, canceling Osage cash entry, No. 476, of the HE. 4 of the NE. 4, 
the SW. + o0f the NE. ji and the SE. 4 of the NW. 4 of Sec. 20, T. 32 
S., R. 11 W., made by Alice Taylor at the Larned, Kansas, land office, 
on September 6, 1883, and also from the decision of your office, dated 
April 30, 1888, refusing the appellant’s application fora rehearing. 

The record shows, that upon the application of Franklin Armstrong, 
alleging that the entryman never resided on said land, a hearing was 
had to determine the validity of said entry. Upon the testimony sub- 
mitted, the local land officers decided in favor of the claimant, and held 
the contest for dismissal. The contestant appealed. On September 
18, 1886, defendant moved to dismiss the appeal for failure to give due 
notice of said appeal and furnish copy of specification of errors. 

On October 4, 1886, the local officers transmitted a communication 
from the attorneys for the contestant, suggesting his death, and asking 
permission to continue the prosecution of the contest for the benefit of 
his widow. 
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“On December 4, 1886, your office directed a special agent to investi- 
gate said entry, and in accordance with said instructions, the agent re- 
ported, on May 4, 1887, that the county records showed, that claimant 
deeded said land to T. L. O’Bryan, her brother-in-law, on July 28, 1883, 
the consideration being $250.00, reserving to herself the SE.4 of the 
NW. + of said section; that there were no indications of residence upon 
said land, other than that made by the contestant, and that the entry 
was evidently made for the “purchaser.” The agent recommended 
that the decision of the local office be reversed, the entry canceled, and 
the widow of contestant allowed to enter the land, “ being the first and 
only actual setiler upon said land.” | 

On October .29, 1887, your office held said entry for cancellation, upon 
the report of said agent, for the reason that the entry was made for 
speculative purposes, and that no bona fide settlement was made on 
the land. The local efficers were directed to give claimant due notice 
of said decision, and advise her that she would be allowed sixty days 

within which to apply for a uoeTIns to show cause why her entry should 
be sustained. | 

On February 1, 1888, the local office reported, that the claimant had 
been duly notified of said decision; that more than sixty days had . 
elapsed since said notification, and no appeal had been taken therefrom. 

On February 11, 1888, your office advised the local land officers that, 
‘¢ As no notice appears to have been issued to Mrs, T. L. O’Bryan, who 
is a party of record in the case as transferee,” they should duly notify 
her without delay. On February 14, 1848, the local officers, referring 
‘to said letter of February 11, 1888, reported, “that T. L. O’Brien was 
notified by registered letter on November 22, 1887,” in the same manner 
as the claimant, and no appeal had been filed by the transferee. 

On February 14, 1888, the local officers advised “Mrs. T. L. O'Bryan, 
transferee of Alice J. Taylor,” that she was “ allowed sixty days to apply 
for a hearing to show cause why said entry should be sustained.” — 

On April 9, 1888, your office directed the local officers to cancel said 
entry, and “ allow Mrs. Armstrong, widow of Franklin Armstrong, who 
contested the entry, thirty days within which to file an application for 
_ the land. | 

On April 20, 1888, the local officers transmitted the application of 
Mrs. T. L. O’Bryan, duly verified, in which she alleged that she was 
the lawful owner of said land, having purchased the same for a valuable 
consideration; that said entry was made in good faith for the purpose 
of a home; ‘“ that the facts concerning said entry have been misrepre- 
sented to the officers of the land department;” that applicant would be 
able to show to the satisfaction of the local officers and the land depart- 
_ment, that said entry should not be canceled, and for that reason she 
asked that a hearing be ordered to enable her to present her proof. 

On April 30, 1888, your office declined to re-open the case, for the 
reason that “it is shown in the special agent’s report that Alice J. 
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Taylor was not an actual settler on her claim at any time,” and it ap- 
peared that the parties of record were duly notified of the action hold- 
ing said entry for cancellation. 

It further appears that Mrs. Armstrong, the widow of the ssitetaae 
on July 20, 1887, executed a quit claim deed to Samuel Webster of her 
interest in said land, the consideration thereof being $150.00. Said 
deed was filed for record on April 18, 1888. It also appears that one 
George T. Knight claims an interest in said land by virtue of settle- 
ment and improvements, which he says are valuable, and he protests 
against the re-instatment of said entry, and asked to be allowed to en- 
ter said land. 

The grounds of error alleged by counsel for appellants are: (1) Error 
in canceling said entry upon said report of the special agent, while said 
contest was pending undecided in your office; (2) Error in canceling 
said entry prior to the expiration of sixty days “ given said T. L. 
O’Bryan by receiver’s letter of February 14, 1888, in which to show 
cause why said entry should not be canceled, and (3) Error in refusing 
the application for a hearing. 

The record is somewhat confused, and the action of your office, as 
appears therefrom, was in some respects irregular. It nowhere ap- 
pears that your office rendered any decision upon the record of the con- 
test transmitted by the local officers. It appears, however, that the 
death of the contestant was suggested and application was made in be- 
half of the widow to prosecute the contest for her benefit. 

It is well settled that the death ofthe contestant terminates all right, 
so far as the contestant is concerned, which he might secure if liv- 
ing. Morgan v. Doyle (3 L. D., 5); Hotaling v. Currier (5 L. D., 
368); Fitzsimmons v. Meder (6 L. D., 93); Rasmussen ». Rice (idem., 
755); Hurd », Smith (7 L. D., 491). If, then, the death of the contest- 
ant works an abatement of the contest, and leaves the case solely be- 
tween the government and the entryman, the claimant can not com- 
plain of the action of your office in not making a formal decision 
dismissing said contest on account of the death of the contestant. Be- 
sides, the Department has the right to institute proceedings of its own 
motion looking to the cancellation of an entry. Cleveland v. Dunlevy (4 
L. D., 121); McMahon ». Grey (5 L. D., 58). 

But the record shows, that your office on February 11, 1888, directed 
that notice be “issued to Mrs. T. L. O’Bryan, who is a party of record 
in the case as transferee.” | 

This direction was evidently an inadvertence, for the record at that 
time failed to show that Mrs. O’Bryan was transferee. The subsequent 
action of your office canceling said entry on April 9, 1888, appears to 
have recognized the application of Mrs. Armstrong to prosecute said 
contest, for she was allowed thirty days within which to file her appli- | 
cation for the land. The only right Mrs. Armstrong could exercise 
would be by virtue of settlement and not by virtue of the contest. 
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lt appears, however, that long prior to the decision allowing Mrs, Arm- 
strong the preference right of entry, she had released all her interest in 
said land to said Webster, as aforesaid. Moreover, the local officers 
advised Mrs. O’Bryan that she would be allowed sixty days, within . 
which to apply for a hearing, and within the time allowed she made 
application under oath, alleging that she was the rightful owner of the 
land and could show that the entry of said land was made in good faith, 

and in compliance with the requirements of the law. This application 
was refused and an appeal taken. 

The appeal purports to be taken by Alice J. Taylor and T. L. O’Bryan, 
while the real owner of the land—if the epperauen filed for a hearing 
be true—is Mrs. T. L. O'Bryan. | 

Again, there appear to be other parties claiming right to said land, 
either as transferee or settler, and 1 am of opinion that a hearing should 
be had, after due notice to all parties in interest, to determine their re- 
spective rights. The entry will be reinstated, and the parties claiming 
adversely will have an opportunity of proving that said entry was in- 
valid by reason of the failure of the entryman to comply with the re- 
quirements of the Jaw in good faith, or for any other reason. 

Upon receipt of the testimony taken at the hearing, together with the ‘ 
opinion of the local officers thereon, your office will readjudicate the 
case. 

TIMBER CULTURE CONTEST—PLANTING AND CULTIVATION. 
STREIB v. ZALONDEK. 


‘Failure to secure the requisite growth of thrifty trees is sufficient cause for cancella- 
tion, if such condition is the result of the entryman’s neglect, and willful non- 
observance of the Jaw in the matter of planting and cultivation. 


First Assistant Secretary Chandler to Acting Commissioner Stone, June 
[2, 1889. 


I have considered the appeal of J ohn, Zalondek from the decision of 
your office dated May 5, 1888, in the contest case of Charles M. Streib 2. 
John Zalondek holding for cancellation the latter’s timber cultureentry, 
No. 1,540, for the S. 2 SW. 2 Sec. 6, 7. 14.8., R. 10 W., Salina land dis- 
trict, Kainee, . 

Conceding, as plaintiff’s counsel claims, that the entryman has five | 
and one half acres broken and set out to trees, what do we find? At 
most, eight or nine hundred trees from six inches to two and one half 
feet in height, with possibly a few, eight feet high. This isa very poor 
showlng to grow a forest as evidence of an honest intent and purpose to 
observe the spirit and objects of the timber culture act, and as we ob- 
Serve, that this:condition of affairs is produced by the neglect of the 
claimant, we must conclude that there is a want of good faith on his 
part to comply with the law’s commands. His own son testifies: 


We planted the trees with a pick. We made a hole about aninch square and put 
in a cottonwood cutting. The ground was not plowed. 
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- How the claimant could expect a rank growth of wood from a puny 
sprout under such heroic treatment can hardly come within the range 
of the imagination. No wonder the weakling, struggling for an exist- 
ence among weeds and grass, under such circumstances fell by the way- 
side by an attack ofthe * drouth, ” and that such as did survive, reached, 
after years of cultivation, the magnificent height of from six inches to 
two feet and a half. oe 

From the evidence in this case, it is clearly apparent that the entry- 
man has trifled with the law; has not fairly, and in a substantial man- 
ner observed its requirements, so that if he were in default as to the 
number of acres or trees the equitable rules of the Department would 
protect his evidence of good faith as disclosed by his works. 

The cases cited and relied ‘upon by counsel for the appellant do not 
obtain in this case for in those cases evidence of good faith character- 
ized the efforts of the entrymen to observe the terms of the law and 
the rules of the Department, while in the case at bar every act of the 
entryman, relative to the setting out of his trees, the care, protection 
and cultivation thereof show a heedless and an almost wanton non- 
observance of the law. From the start, the cuttings were beset with 
weeds, besieged by drouth, and devastated by prairie fires, without any 
apparent attempt at protection from the ravages of either. The cases 
applicable to this case are: Satterlee v. Dibble, 2 L. D., 307; Nall «. 
Pulver, 3 L. D., 398; and Caviness v. Harrah, 4 L. D., 174. 

I am constrained to concur with you in your conclusions in believing 
that the entryman has not in good faith attempted the artificial growth 
of timber upon this tract in compliance with the spirit of the law. 
Your decision is affirmed. | 


re 


MINING CLAIM—EXCLUDED GROUND. 


ANTEDILUVIAN LODE AND MILL SITE. 


Patent will not issue on an application wherein theland upon which are situated the 
discovery shaft, and improvements, is expressly excepted therefrom, and the 
proof fails to show the discovery or existence of mineral on the claim as entered, 
or the requisite expenditure for the benefit thereof. 


There is no authority of law for the insertion in a mineral patent of a clause reserv- 
‘ing the right of a townsite. 


First Assistant Secretary Chandler to Acting Commissioner Stone, June 
12, 1889. 


I have considered the appeal of George W. Teal, e¢ ul., from your of- 
fice decisions of May 26, and August 2, 1888, declining to approve their 
mineral entry No. 3016, made April 14, 1886, at Central City, Colorado, 
for the Antediluvian Lode and Millsite claim, lot No. 2249, A and B. 
The claimant made application to purchase the said mining claim 
April 14, 1888, expressly excepting and excluding from their applica- 
tion “all that portion of the ground embraced in mining claims or sur- 
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véys as lots No. 363, 561, 617, 1748 and 2168 A, and Georgetown town- 
site and also all that portion of any vein or lode the top or apex of which 
lies inside of said surveys No. 657,1748 and 2168 A.” The receiver's 
receipt and register’s final certificate excepted and excluded from the 
sale and entry all that portion of the ground embraced in the said five 
several mining claims and Georgetown townsite, and “ also all that por- 
tion of any vein or lode the top or apex of which lies inside of Said ex- 
cluded ground.” 

The mining claim so entered embraced 1. 36 acres and said mill site 
claim 4.60 acres—the receipt is for thirty dollars. 

’ The approved plat of survey shows that the discovery shaft, the basis 
of the Antediluvian lode location, is within the limits of the George- 
town townsite, and therefore, expressly excepted from the application 
and entry. You sayin your office letter of May 26, 1888, regarding 
this point— | | 

There is no evidence in the record before me, that the alleged vein or lode for which 
patent is sought, extends on its onward course or strike through or into the claimed 
ground; nor is it shown that any vein, lode or mineral has been discovered thereon 

If a vein or lode has actually been discovered within the claimed 
ground the evidence must show the place where, and when such discovery was made, | 
the general directions of the vein or lode and all the material facts relating thereto, 
and must be clear and positive and based on actual knowledge of the facts. The 
witness’s means of information must be clearly set forth. 

It also appears from the approved plat of survey that the improve- 
‘ments included in the “ surveyor-general’s certificate, as amounting to - 
five hundred dollars in vaiue, consist of two shafts and a drift, allupon 
ground excluded from this application and entry. 

Regarding this fact, you say in your said office letter of May 26, 
1888, | 


If five hundred dollars have been expended on the claim as entered as required by 
statute, or in a tunnel run for the development thereof an explanatory certificate by 
the surveyor-general to that effect should be furnished, showing fully aud in detail 
the valne of such of the improvements as are properly credited to this claim. 

You declined to approve the entry by said office decision but allowed | 
the claimant sixty days from notice of your said decision in which to 
furnish satisfactory evidence to overcome the objections indicated. 

In. pursuance of such order the claimants forwarded the several affi- 
davits of George W. Teal and Jobn T. Harris, both ages. date June, 
1888. Teal swears— 

That to the best of his knowledge and belief, said lode (meaning the said Antedi- 
luvian lode) was known-to exist long prior to the location of the Georgetown town- 
site or the application for patent thereto; that the location of the Autediluwan lode 
was made in good faith and with the belief that it was excepted from the townsite 
entry of Georgetown, as known mineral land, and was, a open to location 
under the U.S. mineral laws. 


Harris asserts in his affidavit that he had known er said lode: 


That during the year 1864, the Georgetown Gold Miniug Company ran a tunnel on 
said vein the distance of about one hundred and thirty feet . . . . thatsaid vein 
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was known and did exist long prior to the occupation and entry of the Georgetown 
townsite, which entry was in Jauuary, A. D., 1874, that said Georgetown Gold Min- 
ing Company have abandoned the above ¢laim and all others, that if had here more 
than twenty years ago. 

Your office considering this additional evidence, concluded the same 
not to be satisfactory. You state in your decision of August 2, 1888— 

As claimants expressly excepted from this application and entry the surface grouud 
in conflict with the Georgetown townsite, and as the improvements elaimed in the 
entry are upon said excluded ground, claimants will be held to a strict compliance 
with the requirements of office letter of May 26, 1888, in case of said mineral entry. 

The claimants appealed from your said office decisions to this De- 
partment. 

They urge in their appeal that though the surface ground of the 
Georgetown townsite is excluded from their claim, the land underneath 
ifit contained valuable minerals was not necessarily excepted there- 
from. They assert that when the United States parted with its title to 
the town of Georgetown the grant contained the following. exception : 
‘¢ No title shall be hereby acquired to any mine of gold, silver, cinna- 
bar or copper or to any valid mining claim or possession held under ex- 
isting laws of Congress.” Hence, they argue, the land underneath the 
surface containing minerals was reserved from the townsite-grant, and . 
impliedly included in their application. The entry and survey admit- 
tedly exclude such land and it did not form part of the land for which 
payment was made. 

Claimants’ argument can not be sustained. The case of Detteback 
v. Hawke (115 U. 8., 392), establishes the legal principle that the gov- 
ernment can not by its patent partition lands horizontally. In that 
case it is held that there is no authority of law for the insertion in a 
mineral patent of a clause reserving the right of a townsite and that a 
townsite patent is inoperative as to all lands known at the time of the 
entry to be valuable for mineral or discovered to be of such character 
prior to the occupation or improvement of land under the townsite law. 
See W. A. Simmons ef al. (7 L. D., 283). 

The claimants made their application in haec verba expressly except- 
ing and excluding therefrom all that portion of the ground embraced 
in the Georgetown townsite; the certificate of entry excluded the said 
ground and also all that portion of any vein or lode the top or apex of 
which lies inside of said excluded ground. The receiver’s receipt cor- . 
responded to this description, claimants did not pay for any land thus 
excepted and it seems to me that for the reasons stated in your said 
office létters of May 26, and August 2, 1888, the conclusion therein ex- . 
pressed is correct. 

The claim asserted for the first time in the appeal that your ahid de. 
cisions were erroneous * bevause the exclusion of the surface ground in 
conflict with the Georgetown townsite was not of the free will of the 
appellants, but by compulsion the surveyor-general refusing to approve 
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of the survey and plats until the ground in conflict with the townsite — 
was excluded” cannot be entertained. In the first place it is a mere 
assertion of George W. Teal, unsupported by his oath; and then if the 
surveyor-general unlawfully refused to approve of a proper survey and 
plat, the claimants would have had their proper remedy. Their appli- 
cation remains the same and this assertion of the claimants cannot 
change it; it is the only application in the case. 
-  Tmust, therefore, conclude that your said office decisions be affirmed. 


DESERT LAND ENTRY—RELINQUISHMENT. 
BELLIVEAUX v. MORRISON, 


On eetnenientiedt of a desert land entry the land covered thereby is held open to 
settlement and entry without further action on the part of the Commissioner of 
the General Land Office. 


First Assistant Secretary Chandler to Acting Commissioner Stone, June 
. 13, 1889. 


T have considered the appeal of Louisa Belliveaux from your office 
decision of June 11, 1888, rejecting her application to make desert land . 
entry for the 8.4 of the ‘SE. sand 8. 4 of the SW. 4 of Section 22, T. 
13 N., R. 18 H., North Yakima land district, Washington Territory. 

' The facts in the case have been sufficiently set out in your office let- 
ter of the said date. Ofthe correctness of the cunciusion therein there 
can be, it seems tome, nodonbt. Counsel for the appellant admits that 

The only question involved in this case is, who was the first legal applicant to 
enter the land after the cancellation of the said desert filing of M. B. "Morrison of 
January 30, 1886? 

He likewise admits that Josiah H. Morrison, at the date of said re- 
linquishment applied to enter the tract, which, in point of time, was 
prior to the application of the plaintiff. It is heid in the case of Mary 
Stanton (7.L, D., 227), that: 


‘On relinquishment of a desert land entry the land covered thereby is held open to 
entry and settlement, without further action on the part of the Commissioner of the 
General Land Office, 
and this is in consonance with section one, of: the act of May 14, 1880 
(21 Stat., 140), which provides: 


That when a pre-emption, homestead, or timber culture claimant shall file a written 
relinquishment of his claim in the local land office, the land covered by such claim 
shall be held open as to settlement and entry, without FUEEnOE action on the part of 
the Commissioner of the General Land Office. | 

Clearly, then, Mr. Josiah H. Morrison should be permitted to make 
homestead entry of the land upon his application, it being first after the — 
relinquishment of the desert land entry of M ajor B. Morrison. 

Your said office decision is affirmed. 
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HOMESTEAD ENTRY—RELINQUISHMENT—ACT OF JUNE 15-1880. 


RICE v. BISSELL. 


A voluntary relinquishment of the original entry, divests the entryman of all claims 
thereunder, and effectually precludes the right of purchase under section 2, act of 
June 15, 1880. : 


First Assistant Secretary Chandler to Acting Commissioner Stone, June 
13, 1889. 


I have considered the case of James W. Rice v. Harlow A. Bissell on 
appeal by theformer from your office decision of April 13, 1888, reject- 
ing his application for the SW. + of Sec. 3, T. 198., R. 25 W., Wa 
Keeney, Kansas, land district. | 

Bissell made homestead eutry for said tract October 18, 1878, which 
entry was canceled May 26, 1882, on relinquishment. On the same day 
May 26, Joseph Langellier made timber culture entry for said tract. 
This entry was canceled December 10, 1885, on relinquishment and on 
the same day, Bissell the first entryman, purchased said tract under 
the act of June 15, 1880 (21 Stat., 237). 

On January 20, 1887, James W. Rice applied to make homestead en- 
try for said land which application was rejected by the local officers be- 
cause the land was covered by Bissell’s cashentry. Rice appealed from 
that decision urging that Bissell’s entry should be canceled because 
previous to making the same he bad sold or agreed to sell the land cov- 
ered thereby, and because long before the date of said entry he had for- 
feited all right under his original entry by his relinquishment. In your 
office it was held that the fact that the entryman had made a previous 
agreement to sell, would not affect his right to purchase the land under 
said act, and affirmed the action of the local officers. The other objec- 
tion urged against Bissell’s entry was not mentioned in said decision 
nor does it seem to have been considered in your office. 

In the appeal to this office it is earnestly urged that Bissell, by his 
relinquishment determined ail his rights under said entry and that he 
could not thereafter become entitled to the benefit of the act of June 
15, 1880. 

In the case of George 8S. Bishop (1 L. D., 69) the entryman’s applica- 
tion to purchase uncler the second section of said act, was allowed sub- 
ject to the adverse intervening rights of another, although, as thestate- 
ment of facts in that case shows, the original entry had been canceled 
for voluntary relinquishment. It has also been the invariable rule of 
this department to allow the entryman in the absence of adverse claim, 
to purchase under the provisions of said act, where the original entry 
had been canceled for abandonment, or for failure to offer final proof in 
Support of his eutry within the period provided by law therefor. John 
W. Miller (1 L. D., 57); John R. Choate (7 L. D., 281); Campbell v. 
Kelley (8 L. D., 75). 
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It has also, however, been held that one, who has'sold and attempted 


to convey to another his interest in the land covered by the original. 


homestead entry, will not be dllowed to purchase said land under this 
act. Watts v. Williams (6 L. D. 94); Matthiessen and Ward ». Will- 
iams (6 L. D., 95); Warden v. Shumate (8 L. D., 330). 

The theory of the law is to allow the party cue has the present in- 
terest in the entry and who has not attempted to transfer to another to 
- acquire title to the land covered by such entry by way of a purchase, 
and in support of this proposition it may be noted that the rules and 
regulations require that an entryman who applies to purchase under 
this act must present his duplicate receipt or show its loss and that he 
has not transferred nor attempted to transfer his homestead rights 
under said entry. 

One who has formally relinquished his right under an entry has just 
as effectually divested himself of all claim under that entry to the land 
covered thereby, as if he had, by a written instrument, attempted to 
convey his interest to another. He has by his own free and voluntary 
act released all claim to the land thereunder, and should not afterwards 
be allowed to.set up aclaim based upon said entry, unless upon a show- 
ing, as for instance of mistake in the execution of the relinquishment, 
such as would justify the reinstatement of the original entry. 

Rice filed with his application to make entry for said land the affida- 
vit of one A. B. Porter, who states that he owns land adjoining the 
tract in dispute, and is well acquainted with Bissell, that he purchased 
from Bissell for the sum of fifty dollars, his relinquishment of all claim 


in said land; that some months afterwards, he, the affiant, sold said 


-Trelinquishment to Joseph Langellier who filed the same in the land 
office and made timber culture entry for said land. He also filed an 


abstract of the title to said land which shows that on December 4, 1885, 


Harlow A. Bissell executed a power of attorney authorizing Lan pellier 
to grant, bargain, sell and convey, said land as soon as final receipt 
should be issued; that on December 10, 1885, final receipt was issued 
to Bissell under the act of June 15, 1880 ; that on January 28, 1886, 
Harlow A. Bissell, by his attorney in fact, J oseph Langellier eoneeecd 
said land by warranty deed to Ella Langellier, wife of said Joseph 
Langellier; that on April 7, 1886, Joseph Langellier and wife, Ella, 
mortgaged said land to Smith & Briston, that on May 20, 1886, said 
Langellier and wife conveyed said land by warranty deed to A. B. Mil- 
ler, and that on June 14, 1886, Ellen Bissell executed a quit claim deed 
conveying her interest in said land to Ella Langellier. 

Although it would seem that the entry under consideration was not 
warranted by the law, yet, inasmuch as the present owners and parties 
in interest have had no opportunity to defend the validity thereof, 
against the attack of Rice, or to controvert the allegations made by him, 
I do not feel justified in canceling it at this time. The case is, there- 
fore, returned to your office and:you will please direct that a hearing 
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be had, of which all"parties in interest should,have due notice, to ascer- 
tain all the facts and circumstances in regard to Bissell’s connection 
with the land, his relinquishment of the original entry, the execution 
of the power of attorney to Langellier, and the sale of the land by said 
attorney in fact, together with any other facts that may be of service 
in determining the rights of these various parties. Upon receipt of 
the testimony adduced at that hearing, you will consider and pass upon 
the validity of said cash entry in view of the facts established thereby, 
and in accordance with the views herein expressed. 


SOLDIERS? ADDITIONAL HOMESTEAD ENTRY-CERTIFICATHE. 
HOFFMAN v. BARNES ET AL. 


The right to make a soldiers’ additional homestead entry is not assignable. 

An application to make a soldiers’ additional entry, under a certificate of right re- 
quiring residence to perfect the same, by one acting nominally as the agent of 
the soldier, but in fact for himself, and without any intention on the part of 
the soldier to comply with the law, is illegal and can not be allowed. 


First Assistant Secretary Chandler to Acting Commissioner Stone, Tune 
13, 1889. 


I have considered the case of Charles L. Hoffman v. Hiram Tomlin- 
son and Theodore F. Barnes on appeal by Hoffman and Tomlinson from 
the decisions of your office of October 23, 1886, and of January 14, 1887. 

On October 9, 1883, Barnes made homestead entry for the SW. 4 of 
Sec. 8, T. 13 N., R. 38 W., 6th P. M., North Platte, Nebraska, land dis- 
trict. On September 11, 1884, one Charles H. Collier, filed his affidavit 
of contest against said entry alleging abandonment. The hearing of 
this contest was continued at various times and finally fixed for May 4, 
1885, the contestant having in the meantime procured by way of depo- 
sitions the testimony of a part of his witnesses. 

On May 2, 1885, the entryman presented at the local office Collier’s 
dismissal of his contest. Barnes was notified that day that no action 
would be taken in the contest until the day to which the case had been 
adjourned. He, thereupon, executed his relinquishment of said entry 
and presented it together with two applications to make soldiers’ addi- 
tional homestead entries, one for forty acres based upon certificate 
issued to Hiram Tomlinson, February 10, 1885, and for one hundred and 
twenty acres based on certificate issued to Daniel L. Emerson, March 
— 1884, when he was, as is stated in the register's letter of May 6, 1585, 
infonined: 


That his said relinquishmeut would be received and acted upon at once but that I 
would not allow him to locate the soldiers’ additionals until the contest was disposed 
of, and upon examination of the soldiers’ additionals he was informed that they would 
not be acted upon by this office until they were submitted to the General Land Office 
whereupon he left the whole with his said appeal to be filed on May 4, 1885. 
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In this letter the register further says: 

The so called ‘soldiers’ additionals are different from any that we have ever seen 
and the whole is herewith respectfully submitted for your consideration. 

Barnes appears to have signed the appeal as the agent of Daniel L. 
Emerson aud Hiram Tomlinson. 

Ois' May 4, 1835, Charles L. Hoffman ee his contest affidavit 
' against the said entry of Theodore fF’. Barnes, which was rejected by 
the local officers for the reason of:-the said relinquishment of the said 
Barnes. Hoffman, thereupon, made application for a homestead entry 
Yor the said lands. This application was also refused, because of the 
pendency of soldiers’ additional homestead application of Emerson and 
Tomlinson. | 

Hoffman appealed from the action oft the local officers and your office 
considering said appeals by decision of October 23. 1886, allowed Barnes 
to locate the additional application of Emerson forone hundred and 
twenty acres of the said land and rejected the additional application of 
Tomlinson, because the same was not signed by the latter nor accom- 
panied by a power of attorney authorizing Barnes or any one else, to. 
locate the same. By your said decision you approved. the rejection of 
Hoffman’s application to contest, but held that: his application to enter 
should have been allowed as to that portion of the land left unappro- 
priated after Barnes had made his election as to what part of the land 
he would locate with the additional of Emerson. . 

Barnes, in his own proper person on November 12, 1886, files his mo- 
tion for areview of your said office decision in relation to the rejection 
of Tomlinson’s additional homestead entry. The motion is based on the 
ground, that at the date of the presentation of Tomlinson’s application, 
he, Barnes, was fully authorized to file the same, but that the power of at. 
torney delegating such authority (filed in your office Ovtober 23, 1886, by 
defendant's attorneys, Messrs Curtis and Burdett) having been mislaid 
he was unable to produce it. The power of attorney filed as aforesaid 
purports to be executed by Tomlinson to T. Ff. Barnes, July 7, 18815 it 
appears to be acknowledged the same day before the judge of Llano 
county, Texas. 

By your office decision of January 14, 1887, Barnes’ motion was de- 
nied. 

Messrs. Curtis & Burdett, as attorneys of Hiram Tomlinson thereupon 
appealed from so much of your said decision of October 23, 1886, as de- 
lines to permit the location of the additional homestead certificate of 
‘Tomlinson on the land in controversy and from the whole of your said 
decision of January 14, 1887, declining to review said decision of Octo- 
ber 23. Hoffman, also appealed to this department from so much of 
your said decision of October 23, as denies his application to enter the 
said SW.4 and allows the said Barnes to enter any portion of the same. 

The whole case is, therefore, before me upon the said appeals and I. 
have carefully considered the same, , : 
16184—voL 8——39 
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Examining the records of the application of Tomlinson, I find that 
he made two affidavits before the county judge of Llano county, Texas, 
bearing date respectively July 4, and July 7, 1881, both of which are 
signed by what appears to be his mark. These affidavits constituted 
his application for a soldiers’ additional homestead entry and are in the 
form at that time in use. These affidavits are designed among other 
things to prove the applicant’s identity, his good faith, that his original 
entry was iu good and regular standing at the local office and that he 
had not made or agreed to make any sale, transfer, pledge or other 
disposition of his right to make the entry for which he thus applied. 
‘Tomlinson’s power of attorney to Barnes, referred to above, bears date 
July 7, 1881, and purports to be signed by the former in fair, legible 
handwriting. The certificate of your office bears date February 10, 
1885, aud certifies that the original homestead entry of Tomlinson com- | 
prising eighty acres had been canceled October 31, 1868, by reason of 
conflict with prior grant of lands to a railroad company,.that he, Tom- 
linson, is entitled to make an additional homestead entry of not exceed- 
ing eighty acres, subject to the conditions of the homestead laws, re- 
quiring the said Tomlinson to actually settle on, reside upou any tract 
which he may so enter, and improve and cultivate the same. 

The application of Tomlinson to enter under the said certificate the 
NE. 4 of the SW. +40f said section 8, bears no date and is not signed, 
either by Tomlinson or by his presumed agent Barnes, for him. 

The records of the application of Daniel L. Emerson for a soldiers’ 
additional homestead entry show, that his two affidavits constituting 
such application were made before the clerk of the circuit court, county. 
of Calhoun, Michigan. They are iu the same form as the affidavits in 
Tomlinson’s application. Emerson swears that his original entry was 
in good and regular standing upon the records of the local office and 
also that be had not made or agreed to make any sale, transfer, pledge | 
or other disposition of his right to make the entry for which he thus 
applied. : 

The certificate of your office bears date March, 1884, and certifies that 
the original homestead entry of Emerson, containing forty acres had 
been canceled April 28, 1871, by reason of abandonment; that he, Emer- 
son, is entitled to make an additional homestead entry of not exceeding 
one hundred and twenty acres subject to the conditions of the homestead 
laws, requiring the said Emerson tv actually settle on and reside upon 
ny tract which he may so enter, and improve and cultivate the same, 

The application of Emerson to enter the 8. 4 of the SW. 4 and 
NW. 4 of SW. 4 of the said section 8, bears no date; it purports 
to be signed by Daniel L. Emerson ; comparing thissignature with the 
signatures of Emerson attached to his said affidavits I conceive grave 
doubts regarding the genuineness of tbe former. This signature seems 
to me not to be genuine, but an imitation of Kmerson’s signature to his 
said affidavits. | 
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It further appears on the fage of such application that the descrip- 

“tion of the lands to be entered is in a handwriting different from the 
anudwriting of the rest of the paper. The description seems to be in 
the handwriting of the person that wrote Tomlinson’s application for 
the entry of his forty acres. 
In addition to these incongruities presented by the records, fare are 
.-other circumstances in the case that lead me to suspect that the entries 
-sought to be made by Barnes ostensibly for Tomlinson and Emerson, 
were really intended for himself. 7 

Barnes had made a homestead entry for the whole SW. 4 a con- 
‘test against his entry having been initiated, he files, shortly before 
the hearing, the withdrawal of the contest by the contestant; also his 
own relinquishment and the applications of Tomlinson and Emerson, 
for entries covering the same land. Tomlinson’s residence in 1881, was 
‘in Texas. Emerson’s in 1882, in Michigan; it did not appear where 
they resided May, 1885. Tomlinson being entitled tomake an entry for 
-eighty acres, makes claim to but forty, for this amount together with 
Emerson’s claim covered the whole one hundred and sixty acres. When 
Tomlinson’s application is rejected, Barnes in his own proper person 
-:moves for areview. The power of attorney mentioned he forwards, as 

- Stated in his affidavit, to his attorneys Curtis and Burdett. In short, 
‘through the whole proceedings he seems to act as principal not as agent. 

Jpvasmuch then as the law forbids and will not recognize an assign- 
-ment of a soldiers’ additional homestead entry (John M. Walker, et al, 
7 'L. D., 565), I think the facts in this case should be further investigated. 
If Tomlinson and Emerson never intended to make an actual personal 
.settlementon the land covered by their respective claims, pever intended 
to reside thereon and improve and cultivate the same, if, in fact they 
-had no knowledge of the said applications made by Barnes for them, 
never having been informed of the location of those entries; if Barnes, 
pretending to act as the agent of Tomlinson and Emerson, in truth 
-acted solely for himself, using the said pretended agency to cover the 
said lands with entries illegal in their inception,—theu these applications 
-of Tomlinson and Emerson must be denied and Hoffman must be al- 
lowed to make homestead entry for the said lands, as prayed for by him. 

For the purpose, therefore, that the right of the said parties in rela- 
tion to the matter in difference between them may be fully investigated 
and ascertained, it is ordered, that a hearing be had before the local 
officers when the facts in relation to the various applications of the 
parties can be fully inquired into and their rights regarding the lands in 
controversy determined. All parties in mterest Should be served with 
Notice of the hearing. : : 

Your said decision is accordingly modified. 
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PROCEEDINGS ON FINAL PROOF—COMMUTATION—CULTIVATION. 
CAROLINE WELO. 


The action of the General Land Office on final proof should cover the sufficiency” 
thereof, as well as other questions affecting the validity of the same. 

In the commutation of a homestead entry, breaking may be accepted as satisfactory 
proof of cultivation. 


Hirst Assistant Secretary Chandler to Acting Commissioner Stone, June 
14, 1889. | 


I have considered the appeal of Caroline Welo, formerly Caroline: 
Anderson, from the decision of January 10, 1888, rejecting her com- 
mutation proof and suspending her cash entry for the N. 4 of the NE. 
1 See. 9, T. 155 N., B. 66 W., Devil’s Lake, Dakota. : 

The record shows that Caroline Anderson made homestead entry of 
above tract September 29, 1885, established her actual residence thereon: 
March 30, 1886, and made commutation proof October 16th following. 

It appears that claimant married after making entry and before sub- 
mitting final proof. Herimprovements consisted of a frame house eight 
by eighteen feet, a well twenty-four feet deep, nine acres of breaking—. 
total value $150. Her residence from March 30, 1886, to date of proof’ 
was continuous. | 

The local officers rejected claimant’s final proof, as appears from their 
endorsement thereon, ‘‘for the reason that claimant was married since 
homestead entry.” 

From this action an appeal was taken to your office, and on April 13,. 
1837, the papers in the case were returned to the local officers, “for 
your further action in aéeordance with the decision ot the Hon. Secre- 
tary of the Interior, rendered October 22, 1886, in the case of Maria 
Good, formerly Wilcox (5 L. D., 196), which decision allows final proof 
to be made by women who have married since the making of their orig- 
inal entries, and before final proof is submitted, when it is shown that: 
all couditious of law have been complied with in good faith.” 

The sufficiency of claimant’s proof was not acted upon until the pa- 
pers were again returned to your office. This was unjust to the entry- 
nan, as it delayed tinal action upon her claim. The system of rendering. 
decisions piecemealis oppressive to settlers and should not be continued. 

In pursuance of said instructions, the local officers, on May 6, 1887,. 
accepted claimant’s proof, received the price of the land and issued 
final receipt therefor. | 

January 10, 1888, claimant’s proof was rejected and her cash entry. 
suspended by your office, on the ground that ‘she failed to show satis- 
factory improvements and cultivation.” At the same time she was al--. 
lowed, during the lifetime of her entry, to submit new proof showing. 
compliance with law in all respects. From this decision. claimant duly. 
appealed to the Department. 
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| The above action of your office is based upon the decision which As- 
-sistant Secretary Muldrow rendered in the case of Adelphi Allen (6 L. 
1)., 420), on December 15, 1887. An examination of that case shows, 
showever, that it is not analogous tothe oneat bar. In the Allen case the 
aumprovements consisted of a frame house with fence and outbuildings, 
-and construction of a private road leading from the highway to the 
house, in which claimant had one-third interest. There was no break- 
ing done in that instance and no cultivation. In the case at bar, the 
improvements consisted of a frame house, a well and nine acres of break- 
ing. In the Allen case (supra) reference is made to the case of Engen 
%. Sustad (11 L. O., 215), in which the Department decided, that the 
erection of a house, the digging of a well, the erection of a stable, and 
breaking three and one-half.acres coustituted cultivation. : 
Section 2301 of the Revised Statutes confers upon the entryman the 
' privilege of commuting his homestead into a cash entry by paying the 
minimum price for the land and “ making proof of settlement and cul- 
tivation, as provided by law granting pre-emption rights.” As already 
Stated, claimant’s residence from March 30, 1886, to date of proof, was 
‘continuous. Herimprovements consisted of a frame house, a well and 
nine acres of breaking—total value $150. She has, therefore, complied 
with the law in the matter of residence and settlement, and as appears 
from the case above cited she has, also. by breaking nine acres of the 
tract, complied with the law in the matter of cultivation. I see there- 
fore no good reason, as far as these requirements are concerned, we 
-Claimant’s proof aiould not. be zecepted. 
Said decision is accordingly reversed. 


SURVEY—ACT OF OCTOBER 2, 1888. 
No MaAn’s LAND. 


‘The appropriation for surveys, made by the act of October 2, 1888, should be expended 
in the survey of townships occupied in whole or in part by actual settlers; but 
if there are no such lands remaining unsurveyed, there is no legal objection to 
the use of such appropriation in sub-divisional surveys of the publie land strip. 


Seoretary Noble to Acting Commissioner Stone, June 14, 1889. 


Tam in receipt of your communication of the 16th ultimo, transmit- 
iting a letter trom Senator P. B. Plumb, suggesting that a portion of 
the funds appropriated by the last Coes for public land surveys be 
expended in surveying the public ne strip, commonly known as “ No 
Man’s Land.” 

You recommend that if it be considered legal, your office be author- 
ized to contract for such surveys within the public land strip, as may 
be deemed advisable, the same to be charged to the reg ular appropria- 

tion for surveying the public lands. 


? 
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The act of October 2, 1888 (25 Stat., 525), making appropriations for 
the survey of public ands. for the fiscal year ending June 30, 1889,. 
provides, “That in expending this appropriation preference shall be 
given in favor of surveying townships occupied in whole or in part by: 
actual settlers; and the survey shall be confined to lands adapted to- 
agriculture and lines of reservation.” 

The standard and township lines within said strip were surveyed un- 
der an appropriation made March 3, 1881, for this purpose, and no other: 
appropriation has been made for a survey of lands in said strip. 

The general appropriation made for the survey of public lands for 
the fiscal year ending June 30, 1889, clearly contemplates that it should: 


be expended in the survey of lands occupied in whole or in part by 


actual settlers and subject to entry under the settl-ment laws, and 
proper execution of this law would demand that no part of said appro- 
priation should be used so long as lands of this character remain un- 
surveyed. But it does not prohibit the use of said appropriation on» 
public lands of the United States, although they may be not now sub-. 
ject to settlement and entry. 

If there is any part of said appropriation remaining unexpended,. 
and there are no townships occupied in whole.or in part by actual set- 
tlers remaining ansurveyed, I see no legal objection to the use of said: 
appropriation in making subdivisional surveys in the public land strip.. 


te 


FINAL HOMESTEAD PROOF- EQUITABLE ADJUDICATION. 
EDWARD FULLMER. 


In the absence of an adverse claim, or evidence of bad faith, a homesteader, whose- 
proof was submitted after the expiration of the statutory period and found in- 
sufficient, may make new proof, and if satisfactory the entry may be sent to the 
Board of Equitable Adjudication. 


First Assistant Secretary Chandler to Acting Commissioner Stone, June’ 
| 15, 1889. 


April : 1881, Edward Fullmer made homestead entry of the 8. 4 of 
the NE. 4, the NE. 4 of the SW. 4 and the NW. 4 of the SE. 4 of sec- 
tion 36, T. 27 N., R. 3 K., Weatsau, Wisconsin. 

May 1, 1888, the local eiicars transmitted the application of the en- 
tryman to be allowed further time within which to comply with the law: 
as to residence upon the said jand. Accompanying the application and. 
filed in support thereof is proof on the usual forms. The entryman 
swears that he made the entry in good faith, has made improvements. 
on the land, but that he has actually resided thereon only ‘ from one to 
two months” each year. Poverty is given as the reason for not con- 
tinuously residing upon the tract. The testimony shows that the im- 
provements consisting of a frame house fourteen by twenty feet, a log: 
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stable : sixteen by twenty: eight feet, and ten acres cleared and fenced, 
are valued at $350. 

May 29, 1888, your office considered said application and found that 
the entryman had failed to establish his residence on the tract and had 
also allowed the statutory period to expire without making proof. The 
entry was held for cancellation, whereupon the claimant appealed. 


, Inasmuch as there is no adverse claim and as bad faith is not estab- 


a 


lished, I will not cancel the entry for the sole reason that the entrymar 
has failed. to make final proof within the statutory period. The entry 
may stand and the claimant may make new proof showing compliance | 
with the requirements of the homestead law. Such proof when offered . 
will, if satisfactory, be referred to the Board of a Adjudication. 
Goran Sandberg (7 L. D., 384). 

Your decision is modified accordingly. 


HOMESTEAD CONTEST RESIDENCE. 
SPALDING v. COLFER. 


In the absence of proof to the contrary, the place where a married man’s family re- 
sides must be held to be the place of his residence also. 

Residence is not acquired by one who goes upon public land with the fixed intention 
of leaving the same after a colorable compliance with the law, and in the mean- 
time substantially maintains a home elsewhere. 


First Assistant Secretary Chandler to Acting Commissioner Stone, Sune 
15, 1889. 


February 18, 1835, Thomas Colfer aie homestead entry of the SW... 

¢ of section 31, T. 4 N., R. 29 W., McCook, Nebraska, and August 23,. 
1885, Morillo A. Spalding filed an affidavit of contest against said entry 
alleging that the entryman— 
Has wholly abandoned said tract; that he has changed his residence therefrom for 
more than six months since making said entry ; said tract is not settled upon and 
cultivated by said party as required by law, and that he has failed to establish his 
residence on said laud within six months after making nor since to this date. 

A hearing was regularly had at which both parties were present with 
their attorneys and witnesses. ‘The local officers rendered the follow- 
ing decision : , | ) | 

From the testimony presented it appears that the claimant, Thomas Colfer, las 
failed to establish residence as required upon the SW. 4, Sec. 31, T.4N., R.29 W. We 
are, therefore, of opinion that said H, BE. No. 2315, should be canceled. . 

Colfer appealed and April 30, 1888, your office affirmed the action of 
the local officers and held the entry for cancellation on the ground that 
the entryman had failed to establish residenve upon the tract entered. 


. From your said decision Colfer took the appeal that is now before me 


for consideration. 
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The charge of abandonment is not sustained by the testimony and 
the only question for determination is whether the entryman ever really 
established residence upon the tract embraced in his entry. 

The land in contest is about four miles from the town of McCook where 
for months prior to making the entry Colfer was an attorney-at law, prac- 
ticing before the local office. He was a married mau with a wife and sev- 
eral children and lived in a five room frame house in thé town of McCook, , 
which he had contracted to buy for $1165 and had partly paid for. In the 
early part of 1885 he bought the improvements on the land in contest, 
consisting of a small house and several acres of breaking, from a former 
settler named Walsh and also the relinquishment of the latter’s claim to — 
said land. Colfer filed the relinquishment and made entry of the land. 
He removed the house to a more desirable location on the tract, put some 
repairs on it and placed sufficient furniture in it to render the same 
habitable. This was dotle on or about June 9, 1885, and the next day 
the entryman claims that he established actual residence upon the land 
aud that it has since been his only home. Before going to the land he 
took leave of his wife and children whom he left in McCook and told 
them that for six months at least, he would not be a member of their 
household. He was accompanied to the tract by his brother and an- 
other man and he asked them with the purpose as he says, of calling 
them as witnesses to his final proof, to remember that he had upon that 
day established his residence upon the land. The entryman swears 
that thereafter it was his custoin to spend the nights in the house upon 
the claim and the days in McCook where his business required his pres- 
ence aud that when he failed to return to the land at night it was be- 
cause of the sickness of his wife or of himself, unusually severe weather 
or Some pressiug matter of business. He was away from the State for 
a time on business. Some months after the entry was made he bought 
a horse and buggy to facilitate his going to and from the tract. The 
improvements made on the claim after entry were slight. The testimony 
for the contestant as to entrymau’s presence on the land is chiefly of a 
negative character; the witnesses seldom saw him there. The entry- 
man testifies that between June 10, and August 25, 1885, -he slept in 
the house on the land in contest ‘‘as many as fifteen or eighteen times, 
possibly twenty times;” when he stayed in WeCook at night he slept 
in the house occupied by his family and sometimes took his meals there 
during the day. He had upon the place a heating and cooking stove 
and made tea and coffee but “ my cooking” he says, “such as the 
baking of bread, pastry, and meat and so on, was done by my family 
in McCook.” His washing and ironing was done at different places, 
some at the Chinese laundry in McCook and more by his hired help 
engaged in his family at McCook. He sometimes took. a change of 
clothes to the house on the homestead claim but such clothes as he was 
not using and were not at the tailor shop for repair, he left in his house 
in McCook. It was his custom when he left town in the evening to take 
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‘with him a bucket filled with water; there was no well on the place 
-and he could not afford, he says, to have one dug and was told that 
boring for water would not be successful. Before leaving town he would 
water the horse and water him again on his return to town in the morn- | 
‘dng. During the night the horse was “lariated out” and during the 
day he was kept in a stable which the entryman had built for the pur- 
“pose near his house in MeCook. , 
I will now proceed to consider the excuse given by the eutryman for — 
the failure of his family to reside on the land embraced in his entry 
although he contends, as a matter of law, that residence of the family 
-of the entryman is not a requirement of the homestead law. He swears 
' that his wife was the mother of several children, was in delicate health 
and was often sick; that he was frequently kept in town to attend to 
and nurse her; that when he spoke to her about removing to the house 
-on the homestead she declined to go on account of her health and that 
he was advised by his family physician that it would not be prudent to 
remove her to bis-tlaim. Dr. Andrew J. Willey testified that he has . 
Several times been called to attend the family of Mr. Colfer; that Mrs, 
‘Colfer ‘‘ was feeble during the sammer and was pregnant which made 
her more so;” that such lack of health “continued until after her con- ¢ 
finement which was on the 29th of September.” Asked if he had given 
any advice to Mr. Colfer in relation to his wife and children going to 
the homestead and remaining there, the witness said: ‘I advised him 
against taking his wife there as I concluded it unsafe for him to do so 
on account of her physical condition ;” his first conversation on the sub- 
ject with Mr. Colfer was in May, 1885. He says Mrs. Colfer might or 
might not have been moved with safety but he advised against the re- 
moval because McCook, in her condition, was the better place for her to 
be; on the homestead she might not have the necessary comforts ‘that 
‘She would have in McCook and in the latter place the assistance of a 
physician and neighbors could easily be procured, and, as an additional 
Treason, the roads to the homestead were very rough. Dr. Kay corrob- 
-orated the testimony of Dr. Willey as to Mrs. Colfer’s condition and 
-adds that she was suffering from consumption. He advised against the 
removal to the homestead and does not believ e that it would have been 
_ Safe for her to have lived there. ' 
In the case of Stroud v. De Wolf (4 L. D. 394), i it was held: 


_ It must be conceded that, in the absence of proof to the contrary, the place where 
:& married man’s family resides must be deemed to be his residence. 


In the case of West v. Owen (4 L. D., 412), it was said: 


The idea that an: individual can acquire or maintain a residence on a abt of public | 
and by making occasional visits thereto while all his interests-and household effects, 
apparently, are with his family, has beeu long since exploded, if, indeed, it ever had 
-any real existence. That is to say, in order fer an individual to establish residence 
on a tract of public land as required under the homestead law, it is necessary that 
there be a combination of act and intent, on his part, the act of occupying and living 


’ 
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upon said tract and the intention of making the same his home to the exclusion of 4. 
home elsewhere. That is “a true fixed and permanent home, and principal establish- 
ment, and to which whenever he is absent he has the intention of returning.” Story’s 
Conflict of Laws, page 35. 

In a later case it was held that the residence of a settler is pre- 
sumed to be where his family reside. Gates v. Gates (7 L. D., 35). 
Applying the principle aanounced in these cases to the case at bar the 
failure of Colfer’s family to reside upon the tract raises a strong pre- 
sumption against the claim set up by him that he established residence 
on the land prior to the contest and this presumption is not overcome 
by the testimony. The announcement made by Colfer to those who- 
were with him on the land upon the day that he claims to have settled 
thereon, that he had that day established residence, taken into consid- _ 
eration with the intention existing at the date of the entry to prove up. 
at the expiration of six months; his statement.to his wife that for six 
months he would not be an inmate of the household in McCook; the. 
making of slight improvement on the land while adding one of consid- 
erable value to his house in McCook; the facts in relation to his wash- 
ing, his cooking and the keeping of his clothes; the fact that he made 
the entry with knowledge of the delicate condition of his wife’s health 5 
are circumstances that lead me to conelude that the entryman never 
established his residence on the land. 

A settler who goes upon public land with the intention of remaining just long: 
enough to secnre title by colorable compliance with the law, and then return te his 
former home where his family has in the meantime resided and the greater part of | 
his personal property remained, does not establish or maintain the residence required 
by the homestead law. Van Ostrum v. Young, 6 L. D., 25. 

A claim of residence is not consistent with the substantial maintenance of a home 
elsewhere. Van Gordon v. Ems, 6 L. D., 422. . 

‘‘ Mere visits to the land to keep alive the fiction of residence do not constitute ~ 
compliance with the lass. Strawn v. Maher, 4 L. D., 235. 

The object of the homestead law cannot be defeated by a seeming compliance with 
the letter of the law while disregarding its spirit. Sidney F. Thompson, 8 L. D., 
285. 

The entryman, if he did not act in bad faith, acted under a mistaken 
understanding of the law and his pretended residence will not prevent. 
the cancellation of the entry. Your decision is affirmed. 





FINAL PROOF PROCEEDINGS—RE LINQUISHMENT—-MORTGAGEE. 
ADDISON W. HASTTIR. 


A relinquishment made by the entryman, after mortgaging the land covered by his: 
final proof, will not defeat the right of the mortgagee to show that the entryman 
had in fact complied with the law, and was entitled to patent. 


First Assistant Secretary Chandler to Acting COMES ORE Stone, June 
20, 1889. 
I have considered the appeal of Addison W. Hastie, as mortgagee, 


from the decision of your office dated April 14, 1888, cancelling the: 
homestead entry No. 465, and final certificate No. 116, of William A. 
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Nicholas, for the SE. 4, SE. 4, SW. 4, SE. 4, Sec. 12, and NE. 4, NH. 4, 
Sec. 13, 'T. 6 N., RB. 2 H., Deadwood land district, Dalcots Territory. 

The neared shows that on March 20, 1879, said Nicholas filed pre- 
emption declaratory statement No. 46, for said desorbed tract, alleging: 
settlement February 8th, same year; and on November 16, 1881, he- 
transmuted said filing to homestead entry No. 365. 

On March 29, 1884, in accordance with published notice he made final 
proof before the register and receiver at Deadwood, D. T., which was. 
_ approved and on March 31, final certificate issued feoreons 

In his final proof Nicholas stated that he was a native born citizen, - 
twenty four years of age anda single man. That he built a houseon - 
the tract February 8, 1879, and commenced actual residence therein at 
that date, which was continuous. His improvements consisted of a log 
house fifteen by twenty-one feet, a stable sixteen by eighteen feet, a. 
granary twelve by fourteen feet, a root house fifteen by twenty feet and 
one and three fourths miles of fencing; that he broke fifty acres and, 
' cropped the same six successive seasons. He values his said improve- 
ments at $1,000. : 

The entryman’s two final proof witnesses (Washington EK. Henry, and: 
Robert McGimpsey), stated that they believed Nicholas was qualified 
to make said entry; but Henry stated that he believed there was only 
forty acres cultivated and cropped six seasons, and placed the value of 
improvements at $500, while McGimpsey ‘corroborated Henry’s testi- 
mony as to nuinber of acres cultivated and cropped five years, yet, he- 
valued the improvements at $800. 

Your office by letter “C” of February 9, 1885, directed the ana eter 
and receiver to notify the entryman that Per ie to his own proof he 
was a minor at the date of settlement, and that his residence can only 
be accredited to him, since the date of attaining his majority, but that, 
_ “Tf by special affidavit or otherwise the party can show, to the satis- 

faction of this office, that he was legally entitled to make settlement in 
February, 1879, his proof will be accepted.” 

By letter dated June 29, 1886, the register and receiver informed 

your office that— . 


Wm. A. Nicholas, who made homestead proof F. C. 116, has been repeatedly noti- | 
fied of your letter of February 9, 1883,..‘* C”, by which he was required to show that. 
he was twenty-one years of age when he i settlement. Hs has never yet mide 
the proof required though we are informed that he is now living on uke land and did 
live on it more thau five years after he became of age. 


On July 19, 1886, your office by letter ‘“C”, informed the register ac : 
receiver that— 

As the entryman is still on the land aud was duly notified of the suspension of hig. 
entry, but had made no response thereto, his tinal entry is therefore held.for cancella- 
tion, but the original entry will be allowed to stand, subject to future compliance 
with the law. | 

On July 20,.1886, the entryman appeared at the local office and exe- 
cuted a relinquishment of his said entry in which he alleged that he could 
not funish the proof called for; and at the same time surrendered his: 
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final receiver’s receipt, No. 116. On the same day the register trans- 
mitted the duplicate receipt and relinquishment to your office, and 
stated that “ As final certificate No. 116, has been issued we have not 
noted relinguishment until so instructed. Please advise us in the 
premises.” | 
On July 24, 1886, Addison W. Hastie appeared in person at the 
‘local office and filed the following affidavit of protest against the relin- 
quishment of Nicholas: | 


That said William A. Nicholas made original declaratory statement No. 46 (Dead- 
wood series) on the FE. 4, SE.+ SW. 3 SE. 4, Sec. 12 and the NE. + NE. + Sec. 13, T. 6 
N., R. 2 E., B. H.M., claiming settlement thereon February 8, 1879. That on Navent 
aoe 16, 1881, the said Nicholas converted said declaratory statement into original 
homestead entry No. 365; that on Mareh 31, 1884, said Nicholas made final homestead 
entry No. 116, of said homestead entry No. 365, and on the land above described. 
“That the said Nicholas delivered to affiant a uote for $250, and secured the same by a 
mortgage on said land, which mortgage was filed for record in the office of the 
tegister of deeds, Lawrence conuty, D. T.,—on April 21, 1884, recorded in book 28, p. 
116, that affiant is still the owner and holder of said note and mortgage and that the 
-game has not been paid or any part thereof, and that affiant has jndgment therefor, 
in the district court of the first judicial district in and for said Lawrence connty, Ter- 
itory of Dakota. . . . . That the said Nicholas, has conspired with his’ sister 
Mary Biglio, and a firm ofattorneysofsaid Deadwood, to defrand and cheat this affiant. 
‘That said Nicholas on the day npon whieh jadgment was rendered upou the said note 
and mortgage to wit, July 20, 1886, went with his sister and said attorneys to the land 
-office at Deadwood, D. T., aud attempted to file a relinquishment of said land, and 
at the same time and place his sister Mary Biglin, attempted to fil [make] a home- 
-stead entry upon said land, but that the same was refused by this office, and that 
-gaid relinquishment was on the same day sent to the Hon. Commissioner of the Gen- 
eral Land Office at Washington, D. C., before affiant had knowledge that the same 
had been made or filed. “Affiant states upon information and helief, that the said 
Nicholas resided on said land for over five years after making said original home- _ 


stead entry and after he had attained the age of twenty one years; and that affiant 
‘is teady and anxious to furnish said proof if he has an opportunity so to do, 


On September 16, 1886, attorneys for the mortgagee filed a certified 
copy of the mortgage, given by Nicholas, also a certified copy of the 
judgment of foreclosure of said mortgage which amounts to the sum of 
$502.85, principal, interest and costs; said counsel also filed the affi- 
davits of five persons who live in the immediate vicinity of the tract 
in dispute, intending to show that the entry man resided continuously on 
the iiomestead tract since the date of final proof up to January 1, 1886. 

On April 14, 1888, your office by letter ‘*C”, addressed to the register 
and receiver at Deadwood, D. T., declined to order a hearing and de- 
-eided that— 

The duty of this office in this instauce is plaiu. If the entryman cannot as he al- 
Jeges or will not, furnish th» evidence necessary for the completion of his claim, but 
‘insists upon relinquishing all his interests therein to the government, said relinquish- 
ment must be accepted and the entry canceled, which is now done, You will note 
apon your records the cancellation of homestead eutry Nv. 365, and final cash entry 
No. 116, based thereon, as of this date. . 


From this decision Hastie appealed urging that the Depareaant 
Should not receive and act upou Nicholas’ relinquishment and thus as- 
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sist him in his attempt to defraud his mortgagee, and urging also that: 
the appellant should be afforded an opportunity to show that the en- 
tryman had resided on the land for more than five years after attaining: 
his majority. 

Upon review of the record and proofs herein, I am of the opinion: 
that your office erred in directing the local officers to cancel Nicholas” 
entry as it is shown that more than two years prior to the date he filed. - 
his relinguishment, he had mortgaged said described tract to the ap- 
pellant for a valuable consideration, thus parting with his personal: 
right of relinquishing to the government his interest in said entry. 

In view of this fact his pretended relinguishment should not have- 

been accepted, nor his entry and final certificate canceled. 
The case at bar is somewhat similar to the case of Falconer v. Hunt,. 
et al. (6 L. D., 512), wherein it was held that— 


The land department will iake notice of the rights of subsequent purchasers and 
mortgagees in good faith after the issuance of final certificate to the original entry-- 
man, when notice of such mortgage or transferis brought home to it. And the right of” 
said third parties to appear and protect their interests by showing a proper compli- 
ance with the law on the part of the entryman is uniformally recognized. 

If the facts set up in said affidavit are true, the government will not: 
be a party to such an unconscionable wrong, nor permit the entryman. 
by such a fraudulent practice to defeat the rights of the mortgagee who- 
has confided in what he supposed to be the integrity of Nicholas in con-: 
nection with this entry and loan. . Let honesty and fair dealing charac- 

térize the acts of the entryman both towards the government and those: 
with whom he deals in making his entry) If Nicholas was a qualified 
entryman at the time of makin : this entry and had complied with the: 
homestead laws, the entry should stand. 

In view of the foreguing decision, and as Hastie appears to be a. 
mortgagee in good faith, you are directed to re-instate the said original 
entry and final certificate of Nicholas, and the mortgagee will be per- . 
mitted, within a reasonable time, to file supplemental proof duiy cor-- 
roborated showing that the entryman resided continuously on the said 
described tract during five years after attaining his majority. 

The said decision of April 14, 1888, is reversed. 


GRADUATION ENTRY—-SWAMP GRANT~—REPAYMENT. 
TFARMER MOORE. 


The inadvertent issuance of patent under the swamp grant for a tract of land in-. 
cluded within a previvus graduation eutry, erroneously allowed therefor, defeats | 
the confirmation of such sale under the act of March 2, 1855, and entitles the pur- - 
chaser, or his assignee, to repayment. 

Hirst Assistant Secretary Chandier to Acting Commissioner Stone, June - 

20, 18389. 


On December 19, 1887, Raviner Moore made application to your office 
for the repayment of the purchase money paid on entry of the NW. 4 of” 
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the NE. + of section 25, T. 33, R. 23, Springfield land district, Missouri, 
a8 per nertitieate No. 17,072. 

His application was denied by your office decisions of February 11, 
and June 7, 1888. 

S. L. Crissey, attorney, on behalf of Moore, appealed to this Depart- 
ment. 

The facts in the case are as follows : One Terry Tucker on December — 
15, 1854, made cash entry No. 17,072 for the W. $ of the SH. 4, section 
24 and the NE. + of section 25, T. 35 N., &. 23 W., at the land office at 
Springfield, Missouri under the dation act of August 4, 1854, pay- 
ing for the land at the rate of seventy-five cents per acre. 

Patent was issued to Tucker for the land covered by his entry Octo- 
Der 30, 1857. 

Bravioa to the time of the said entry October 12, 1854, the State of | 
Missouri claimed the said section 25, as swamp land under act of Con- 
gress passed September 28, 1850, (9 Stat., 519). The claim of the State 
was approved by the Secretary of the Interior, January 17, 1857, and 
patent, covering the whole of section 25 aforesaid, issued to the State, 
March 26, 1857. 

t appears that the right and interest of Tucker to the said NW. 4 of 
NE, + passed by deed dated February 26, 1869, to Farmer Moore, the ~ 
applicant; it further appears that the State of Missouri vy patent dated 
November 19, 1869, conveyed the NE. 4 of said section 25, to Polk 
county in the said State and that Polk county, after having in an action 
of ejectment recovere! from thesaid Farmer Moore the said forty acres, 
described above, conveyed the same for a valuable consideration to hiin 
by proper deed of conveyance dated, December 1, 1887. 

In Farmer Moore, therefore, centers the titles to the said land derived 
from Tucker and also from the State of Missouri. Moore’s attorney 
urges, that the said act of 1850, was a grant in presenti and therefore 
conveyed all the interest the government had in the land to the State 
‘ and that Tucker’s entry, so far as the said NW.4o0f NE. 4+is concerned, 
was consequently illegal and should be canceled. | 

Your action refusing Moore’s application was controlled by an act of 
Congress entitled ‘An act for the relief of purchasers and. locators of 
swamp and overflowed lands,” passed March 2, 1855, (10 Stat., page 
634), Admitting the said forty acres to be swamp land, and the char- 

acter of the same seems, aS between the government and the said State, 
to have been fully determined by the Secretary’s approval of the State 
selection January 17, 1857, and the issue of patent to the State, March 
26, 1857—I think, the allowance of Tucker’s entry for the same was 
erroneous; and it further seems clear to me that by the issue of the 
said patent, to the State, though the same might have been in view 
of the act of March 2, 1855, inadvertently issued, title to the land so 
patented passed out of the United States. Wisconsin Central R. R., 
y. Stinka (4 L. D., 344) and cases there cited. Henceforth, while the 
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‘patent to the State was outstanding, the government could convey 
nothing by a subsequent patent. When, therefore Moore, the trans- 
‘feree of Tucker, comes before this Department waiving his right under 
the Tucker patent it seems to me his petition for the repayment of the 
purchase price for the lands in question should be granted. He paid 
for the land, as it now stands, twice, and unless relieved here, he would 
be remediless. The said land being swamp land was erroneously sold 
‘by the United States and the government having issued patent therefor 
to the State of Missouri and thereby incapacitated itself to confirm the 
‘sale, the said act of March 2, 1855, notwithstanding. Accordingly I 
conclude that Moore’s. application should be granted and repayment 
allowed in conformity with the provisions of section 2362 of the Revised 
Statutes. 
Your said office decision is therefore reversed. 


™ 
es 


HOMESTEAD ENTRY—PRE-EMPTION FILING—SETTLEMENT RIGHTS. 


‘ 


WILLIS v. PARKER. 


A pre-emption filing should not be allowed for land covered by the homestead entry 
of another; but if offered, for land thus appropriated, a hearing should be had, 
if priority of right is alleged by the pre-emptor, ‘and, if such priority is estab-— 
lished, the entry canceled so far as in confliet with the filing which may then be 
allowed. 

‘The burden of proof i is upon one alleging priority of settlement right as against the 
subsisting entry of another. 

Settlement rights undér the public land laws are ‘not acquired by the purchase of the 
possessory right and improvements of another, but rest on the acts of settlement 
performed in person by the party claiming the benefit thereof. 


Lurst Assistant Secretary Chandler to Acting Commissioner Stone, June 
20, 1889. 


~The land involved herein is the E. 4 of the N H. 4 af Sec. 12, T. 8 N.,, 
Rk. 3 W., and lot 3, Sec. 7,7. 8 NR. 2 W., Maryavillé land district, 
Gnlitornia: | . 

The record shows that on September 4, 1885, Hugene P. Willis made 
homestead entry for these tracts together with lot 7, of Sec. 6, T. 8 N., 
Rk. 2 W., and that on September 15, 1885, Franklin L. Parker was per- 
mitted to file his- pre-emption declaratory statement covering the tracts 
in question and lot 3, of Sec.'7, T. 8 N., RB. 2 W., alleging settlement 
August 29, 1885. The township plot embracing T. 8 N., BR. 3 W., was 
filed May 13, 1884, and that ene T.8N., B.2W,, was filed Feb- 

ruary 9, 1885, 

In pursuance of published notice Paes submitted final proof April . 
©, 1886, and was met by the protest of Willis against the acceptance 
thereof. A hearing was had before the local officers for the purpose of 
determining the respective rights of the parties, at which they both ap- 
peared and submitted testimony. 
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Upon the evidence produced the local officers found for Parker, and: 

recommended that he be allowed to make payment for the land on the 
proofs submitted; and that the entry of Willis be canceled. 
— On appeal by Willis, your office, on August 30, 1886, reversed the- 
action below and awarded the land to Willis, subject to his future com- 
pliance with the homestead law and rejected the proof of Parker and. 
held his filing for cancellation. 

The papers are now before me on Parker's appeal from this decision.. 

The only serious question to be determined upon the record presented. 
is, whether Parker actually made settlement on the land at the date al- 
leged in his pre-emption declaratory statement, or prior to the home- 
stead entry of Willis. 

There has been, however, some irregularity in the proceedings. The- 
local officers erred in permitting the filmg of Parker to be made, after 
the land in question had been segregated from the public domain by the 
entry of Willis, simply upon Parker’s allegation of prior settlement—. 
the proper practice in such cases being to reqnire a contest against the 
homestead entry, and a hearing to determine the question of such prior: 
settlement, after which, if such prior settlement be established, the 
homestead entry should be canceled and the pre emption filing then 
allowed. 

Parker should have been required to establish his prior right to the 
land, and to have thus secured the cancellation of the entry of Willis, so- 
far at least, as it was in conflict with his proposed filing, before the lat- 
ter was allowed to be placed of record; and in determining the issue- 
herein involved the burden of proof must therefore be considered as. 
resting on the pre-emption claimant. By thus considering the testi-. 
mony itis not seen that any injastice will result to either party by rea- 
son of the irregularity aforesaid. 

The testimony submitted at the hearing, examined in the light of the: 
foregoing, discloses the following facts : 

During the winter of 1883-4, Willis and one Hall Allison lived to- 
gether in a cabin built by them jointly, on lot 3, See. 7, of the land in: 
controversy, and appear to have been engaged in cutting and removing’ 
wood and timber therefrom and from the tracts adjoining on the north 
and west. They were thas operating, and apparently residing on these 
tracts for some time befor+ they were surveyed, their object professedly 
being to acquire title to the same under the homestead law. After the- 
publicsurveys were made, to wit, about August 1, 1835, there was, accord- 
ing to the testimony of Willis (Allison not being examined as a witness 
at the hearing) a verbal agreement or understanding between them to. 
the effect that Allison was to have the land on the west side of the 
township line between T. 8 N., 3 W., and 'T. 8 N., 2 W., and that Willis. 
was to take that on the east of said line and to move the house in which 
he was then residing on lot 7, Sec. 6 N., BR. 2 W., to Allison’s claim on 
the west of said line, and about three quarters of a mile further south ;. 
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but no definite description. of the specific tracts included in said agree- 
ment is given, nor does it appear that any attempt was ever made by 
either party, to carry the agreement into effect. 

On August 29, 1885, Parker agreed with Allison to purchase the 
improvements situated on the tracts here in question, consisting of a 
cabin or house of three rooms, a well, and some fencing and breaking, 
and which, so far as this record shows, were chiefly if not wholly, on 
lot 3 of Sec. 7, T. 8 N., R. 2 W., and therefore on the east side of said 
‘proposed division line, at the price of $300. He paid $20 cash on the 
- purchase price and on the day named, he and his wife, with a couple of 
relatives, ate their dinner on the land (said lot 3) under a tree near the 
cabin, in which Allison then resided, fed their horses and went away. 
Allison remained on the premises and continued to occupy the same - 
until September 5th following, when Parker returned, paid the balance. 
of the purchase price for the improvements, took possession thereof 
and established his residence in the cabin or house. He rebuilt the 
house, made some fencing and some repairs and cultivated seven acres | 
valued in all at $400; and his residence on his claim since PS Eene? 
‘5, 1885, has been continuous. | 

It further appears that Willis lived with Allison in fie cabin or house 
on said lot 3 until about the month of September, 1884, when the 
latter brought his widowed sister-in-law with her family there to reside;. 
‘whereupon he (Willis) moved into a cabin which he had previously 
built on said lot 7, Sec. 6. He did some breaking on this latter tract, 
and cultivated five.or six acres thereof during the season of 1835-6, 
and swears that he has resided thereon continuously since November, 
1885. He further states, in effect, that he first learned that Allison had 
agreed to sell out to Parker about the lst or 2d of September, 1885, | 
through one J. C. Pitkin; that he met with Allison in the town of 
Winters on September 2nd and asked him if he had agreed to sell his 
claim, and he replied that he had agreed to sell the W. 4 of the N W.4, Sec. 
7, and the E. 4 of the NH. 4, See. 12, and that he (Willis) could look 
out for himself; that be started the next morning for the land office at 
Marysville, for the purpose of making said entry but did not reach 
there until September 4th. Parker claims that he made complete pur- 
chase of said improvements and the possessory right of Allison on the 
29\h of August, 1885, and that his first act of settlement on the land 
was then acquired by making such purchase and in eating his dinner 
and feeding his horses thereon. He did no act, however, so far as the 
record shows, that would even tend to give notice to the world that he 
had, on that day, made actual settlement on the land. Especially is 
this true in view of the fact that Allison remaived in possession and 
full control of the premises for some days thereafter, and until Parker’s 
return September 5th, following, whev absolute possession was for the 
_ first time surrendered to him. 

While it may be a hardship for Mr. Parker to lose the mouey ex- 
16184—VoL 8——40 
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pended for the possessory right of Allison, yet that fact would not avail 
him in this case. Settlement rights under the public land laws can not 
be acquired by the mere purchase of the improvements and possession 
of another. Such rights are only acquired through acts of settlement 
made in person by the party seeking to secure the benefit thereof. 
Knight ». Haucke (2 L. D., 188). 

The fact that Parner and those with him, ate their dinner and fed 
their horses on the land the day he claims the purchase was made, of 
itself proves nothing, and does not, when considered in connection 
with any other facts disclosed by this record, amount to proof of a legal 
and bona fide act of settlement by Parker, on that day; while the 
further fact that possession of the premises was not surrendered by 
Allison until September 5, 1885, when the purchase price for the im- 
provements was paid in full, tends strongly to show that the sale was 
not complete until that date. 

I do not think, in view of the foregoing, that Parker ever made 
actual settlement on the land in dispute, until September 5, 1885, when 
he took possession of the improvements as shown, which was after the 
land had been legally appropriated by the homestead entry of Willis. 

The tracts in controversy must, therefore, be awarded to Willis, sub- 
ject to his future compliance with the homestead law, and the filing of 
Parker, to the extent of the conflict must be canceled. The latter’s 
final proof being in all respects satisfactory as to the lot, not in dispute, 
I see no good reason why the same may not be to that extent approved 
and passed to patent upon payment being made for the tract, and it is 
accordingly so ordered, unless he shall elect to relinquish his entire 
filing. 

With this modification your offive decision is affirmed. 


HOMESTEAD ENTRY—RESIDENCE—EQUITABLE ADJUDICATION. 
THRASHER v. MAHONEY. 


When a homesteader with his wife has in good faith established a residence, no one 
but the wife, during the life of the entry, is entitled to allege ‘‘desertion” in 
proof of his abandonment of the land. 

After the establishment of residence, absence for the purpose of providing a support 
for the family, though covering several years, will not be held to constitute - 
abandonment, if the family in the meantime continue to live upon the land. 

A hoinestead entry should be submitted to the Board of Equitable Adjudication where 
the final proof is not made within the stat:tory life of the original entry. 


First Assistant Secretary Chandler to Acting Commissioner Stone, June 
20, 1889. 


I have considered the appeal of Fannie H. Thrasher from your decis- 
ion of March 20, 1888, holding for cancellation the homestead entry of 
Florence Mahoney upon the W. 4 of NH. 4 Sec. 22 and W. 4 of SE. 4 
Sec. 15, T. 7 8., R.17 W., 6th principal meridian, Kirwin, Kansas. 
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The record shows that Mahoney made homestead entry of above tract 
«October 29, 1874, and submitted final proof therefor December 20, 
1881. 

September 23, 1881, Mary Mahoney, wife of said Florence Mahoney, 
‘made application to be allowed to make final proof on her husband’s 
‘homestead entry. Her application is accompanied by a duly corrobo- 
rated affidavit in which she states that she and her husband, with their 
family cousisting of seven children, took possession of said tract on 
March 17, 1875, and that she and her children have since continuously 
‘resided upon and cultivated the same; that in April 1875, her said 
‘husband went to Colorado and that she had no word or tidings from 
‘him for nearly four years and six months; that she and her children 
had a comfortable house fourteen by twenty-eight feet upon said tract, 
‘also had a stable, a well and corral and had about forty-five acres of 
said land in cultivation; that the seven years allowed ber husband to . 
make final proof would soon expire and that the land is and has been 
‘the bona fide home of herself and children for over six years, and is the - 
-only home sbe has for herself and family. 

Mahoney, however, returned a few months after the above applica- 
‘tion was filed, and as already stated made final proof on December 20th 
following. 

January 13, 1882, your office advised said- Mary Mahoney that “in 
‘view of the statements made it will be proper for her to make final proof 
‘on said land with a view to submitting the case to the Board of Equita- 
ble Adjudication for its action.” 

April 22, 1882, your office suspended Mahoney? s entry ‘“* by reason of 
non-compliance with the homestead law as to residence, and failure to 
make final proof within the tine prescribed by law.” Atthe same time 
‘claimant was called upon for an affidavit, duly corroborated, showing 
cause of his non-compliance with the law as above referred to. | 

July 1, 1886, the local officers transmitted the corroborated affidavit 
of the said Mary Mahoney in which she reiterated the facts stated in 
her application to make proof and further mentioned her eftorts to raise 

-crops upon the land and the losses she had sustained by drought and 
-grasshoppers. | 

- December 18, 1886, W. F. Thrasher, the grantee of said Florence and 
Mary Mahoney anaired: from your office through his attorney, ‘“ why 
“patent has not been issued for said land.” 

January 24, 1888, the local officers transmitted the epplieauba of said 
OW. B. Theasher, duly sworn to and corroborated, to contest Mahoney’s 
-entry upon the ground that he ** did not make final proof in seven years 
from date of his homestead, and that he was absent from said land him- 
self a greater portion of the time from date of entry until final proof.” 

March 20, 1888, your office rendered a decision holding Mahoney’s 
-entry for cancellation on the ground “that said entryman has wholly 
failed to comply with the homestead law as to residence, and that he 
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has abandoned his wife and family and in addition he has attempted to- 
dispose of said land and deprive his wife and family of a home.” You 
further decided that * should this decision become final Mrs. Mahoney 
will be allowed, under rule two of departmental decision of Bray v.. 
Colby (2 L. D., 78), a preference right to enter said tract in her own 
name.” You also decided that “in view of all the facts as herein set: 
forth the application to contest is not favorably considered, a hearing” 
is therefore denied.” 

From your said decision Fannie H. Thrasher, wife of the said W. E.. 
Thrasher, duly appealed to the Department. 

In the record in this case is found an abstract of title to the tract Im — 
question from which the following facts appear. 

On January 2, 1882, thirteen days after the submission of final proof,. 
the said Florence Mahoney conveyed to his wife Mary, by warranty 
deed, all his right, title and interest in and to said tract. 

January 25, 1882, the said Florence Mahoney and Mary his wife, mort-. 
gaged said promises to Garwood H. Atwood for the sum of five hundred: 
dollars. 

June 2, 1884, Mary Mahoney and her said husband conveyed by war- 
ranty deed, all their interest in and to said tract to W. F. Thrasher for: 
the sum of eight hundred dollars, and on September 3, following, the: 
said W, F. Thrasher conveyed all his interest in said land to his said 
wife, Fannie Thrasher. The latter claims to be the present owner of 
said tract and to occupy the same with her said husband and family. 
She also claims to have paid the mortgage for five hundred dollars due 
upon the tract, and in this she is sustained by said abstract as it ap- 
pears therefrom that the same was canceled of recom November 26,. 
18386. 

From the foregoing statement of facts it appears that Florence Ma- 
honey established actual residence upon the tract with his wife and: 
family on March 17, 1875, and after remaining there for six weeks weut. 
to Colorado *‘ to provide for the family.” Before leaving he built upon. 
the tract a house fourteen by thirty-two feet, with two rooms, two doors. 
two windows, @ pine floor and voard roof. He also built a milk house- 
and stable and dug a well thirty-two feet deep. He seems to have com- 
muuicated regularly with his wife during the two first years of his ab-- 
sence and about four years before his return wrote to her that “he 
would soon come back.” This fact, together with his actual return and 
the affidavit of his wife that he was “ unable to come to said land until: 
in December, 1881,” would seem to indicate that Mahoney never inten- 
tially abandoned either his wife or his homestead. — 

In the case of Gates v. Gates (7 L. D., 35), it was held that an absence: 
of nearly three years for business purposes did not justify the conelu- 
sion that the entryman had abandoned the tract, bis wife and family. 
having in the meantime resided thereon.. 


4 
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In the case of Bray v. Coiby (2 L. D., 88), it was held that— 


When the entryman has established a residence and placed his wife upon the land, 
‘no one but his wife shall be heard to allege the desertion in proof of his change of 
iTesidence, or abandonment, during the period of séven years from the date of entry, 
provided that she maintains a residence on the land. 
‘In the same case the Department also held— 


Since only the family can actually know that the entryman’s absence is a desertion, 
only they should be heard to allege it. Since the Land Department holds that excus- 
able absence does not forfeit the homestead right, it is bound to regard absences as ex- 
-cusable until the contrary is shown, and to treat the land as the entryman’s home so 
long as his family occupy it. : 

In the case at bar, the entryman’s wife did not allege her husband’s 
abandonment as the ground upon which she based her application to be 
allowed to make entry in her own name. On the contrary she stated 
her belief that her husband was dead, as he had written four years be- 
fore that he would soon return home. His not returning convinced her 
che was not alive. 

The Department has uniformly held that the residence of a settler is 
;presumed to be where his family resides. 

It was held in the case of Strond v. De Wolf (4 L. D., 394), that “ in 
the absence of proof to the contrary, the place where a married man’s 
family resides is held to be his residence.” 

The same doctrine is laid down in Story on Conflict of Laws, See. 47. 

From the foregoing it would seem that Mahoney has, in contemplation 
-of law, complied with the provisions of the homestead act in the matter 
-of residence. It also appears that he has complied with the law in the 
matter of cultivation and improvements, the latter being worth at the 
‘date of final proof the sum of $200. 

Besides Mahoney’s return, and his acts subsequent thereto would 
seem to condone his absence. The fact that after making final proof - 
he conveyed to his wife all his interest in the tract, and his subse- 
‘quently joining her in a deed of the same to F. F. Thrasher, would also 
seem. to indicate good faith, and to show that he had not intended 
Jeaving his family without making provision for their maintenance and 
‘Support. 

Your decision therefore holding for panbelieeen the homestead entry 
-of Florence Mahoney is reversed. | 

Inasmuch, however, as Mahoney’s final proof was not made within 
‘the life ame of the original entry, I direet that the case be submitted 
‘to the Board of Equitable Adjudication. 

This disposition of the case also.disposes of the application of W. F. 
‘Thrasher to contest, as in this way the purchase of Fannie H. Thrasher 
‘this wife, will be protected. Besides this contest was initiated to secure 
.& preference right of entry and thus ensure title to the tract in case 
Florence Mahoney’s entry was canceled. | 


% 
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CONFLICTING SETTLEMENT RIGHTS—DESERT LAND ENTRY. 
PADGETT v. BELL. 


Settlement and improvement before survey on land included within the known settle-- 
ment right of another, though in good faith, do not confer any right as agaiust:. 


the prior settler, but are valid as to the land covered thereby and not in con-- 
flict. 


Land covered by the improvements of a bona fide settler is not snbject to desert land: 
entry. 


First Assistant Secretary Chandler to Acting Commissioner Stone, June: 
20, 1889. 


In the case of Elijah Padgett v. John T. Bell, before me ou appeal from- 
the decision of your office, dated April 4, 1887, the land in controversy 
is the 8. 4 of the SE. 4 of Sec. 2, and the N. 4 of the NE. + of Sec. 11, T. 
78., R. 13 E., Hailey land district, Idaho. 

The plat of said township was filed in the district land office March 
31, 1885. On the 26th of the same month, Bell made desert land entry 
for the west eighty of the land in dispute, together with the forty acres 
adjoining the same on the north, and on April 16th following, he made 
homestead entry for the east siahity of the disputed tract, together wi 
seventy odd acres adjoining same on the north. 

On May 22, 1885, Padgett applied to enter the disputed tract as a. 
homestead, alleging settlement and residence thereon since December,. 
1883. His application to enter being denied, because of said prior en-. 
tries, he, on the next day, filed his duly corroborated affidavit of contest. 
against Bell’s said entries, and asked that a hearing be ordered to de-. 
termine the rights of the respective parties to said tract. | ; 

In his affidavit he alleges, among other thing, that at the time he set-- 
tled and established his residence on said tract, “it was unclaimed, un- 
appropriated, and unsettled public land.” 

The hearing asked for was subsequently duly had, and resulted in a. 
decision by the local land officers, awarding to Padgett the west eighty 
and to Bell the east eighty of said tract. 

From this decision each of the parties appealed, or attempted to, and: 
on appeal the decision of the local office was affirmed by your office.. 
The case is here on appeal by Bell,and he insists that your office erred,. 
ist: In finding that Padgett, by reason of his improvements, or culti-. 
vation, or otherwise, had any prior claim to any portion of Bell’s desert. 
land entry ; 2d: “In finding at all for Padgett, the testimony showing 
he had sold, parted with, and relinquished any and all right to any of 
the said land at time of pon teetl (e 

The land in controversy is situated between a high rock bluff on the 
east and Snake river on the west, and is about a mile and a half south 
of where the Malade river enters Snake river from the east. Bell’s 
homestead claim extends along the rock bluff for nearly a mile, and his. 
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residence is on the north smallest legal subdivision of the same, about. 
a mile south of the Malade river, and about three quarters of a mile 
north-.of. Padgett’s house. He established his residence there in 1875. 
Between shat time and the time Padgett established his residence on 
the northeast quarter of the tract in dispute—which was in December 
1883—Bell built a fence from said bluff to the river, at a point south of 
his house aud north of the tract in dispute. This fence, with the nat- 
ural boundaries mentioned, seems to have afforded fair protection to the 
crops raised by Bell between the dates mentioned. The quantity of 
land thus inclosed, as loosely estimated by witnesses, is from four to 
eight hundred acres. At the time of Padgett’s settlement the land 
south of said fence was open and without such improvements as indi- 
cated that it was claimed as a homestead, and Padgett testifies, that at 
the time mentioned Bell claimed the land within the described inclosure 
as &® homestead and timber claim, 

Padgett’s house is on the SH. 4 of the SE. 4 of See. 2, and near the 
center of the one hundred and sixty acre tract in controversy. Hisim- 
provements consist of a house, or ‘“‘dugout,” in which he has continu- 
ously resided since December 1883, a chicken house, irrigating ditch, 
about 15 aeres of. land cleared of willows and sage brush, andof which 
from five to seven acres were cultivated as a garden or truck patch in 
1884 and 1885. These improvements are valued at from two hundred 
to three hundred dollars, and a portion of the land improved by Padg- 
ett is on the eighty in dispute embraced in Bell’s desert land entry. 
 Bell’s residence bas been continuous, and since 1875 he has annually 
- cropped a portion of his homestead claim. His improvements consist 
of adwelling house, variousoutbuildings, orchard—partly in bearing— 
grape vines, grass plats, ornainental trees, plowed lands, ete.—all val- 
ued by contestee at twenty-five hundred dollars. In January, or Feb- 
-ruary, 1882, Bell, assisted by James Edster, measured the east and 
south lines of the land he then intended, as he testifies, to claim as a 
homestead. Starting at the towuship line, he says, they ran south, or 
nearly south for not quite a mile, and put up a stake on the southeast 
corner, then ran west a quarter of a mile and put up another on the 
southwest corner of the-land so measured, and marked each stake, by 
writing thereon, either “J. T. Bell” or “John Beil’s homestead.” The 
stake placed on the southwest corner of the land measured is within 
from five to ten rods, Bell thinks, of the southwest corner of his desert: 
land claim. — 

It will be seen from this testimony, that Bell’s intended homestead 
included a part of the land afterwards entered as a homestead and a part 
of his desert land claim. | 
_ Bell further testifies, that the land measured in 1882 for a homestead 
is & narrow valley, inclosed on the east side “ by a wall-rock, three hun- 
dred or four hundred feet high, and on the west side covered by a bed. 
of lava rocks extending from the river bluff about half way across the 
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desert land entry;” and that only about one-half of each of his claims 
is arable land, the government survey. running the east line of his 
homestead over on the wall-rock, for three quarters of the length of 
said line, instead of along its base, where the line measured by him in 
1882 was run. 

It is shown by a preponderance of the evidence, that Padgett, prior 
to his settlement, had notice of Bell’s older settlement claim to the land 
on which Padgett built his house and established his residence. It is 
also satisfactorily shown, that Bell, at the time he made his desert en- 
try, had notice of Padgett’s improvement on and settlement claim to 
the south eighty included in said entry, the same being the west eighty 
of the land in controversy. 

Bells attorney, in his argument in support of the first assignment of 
error, contends that Padgett was a wilful trespasser on the claim of an- 
other and not a settler in good faith on public land; that by his settle- 
ment on Bell’s homestead claim he did not initiate a valid claim to the 
eighty acre tract awarded to him by the decision of your office, and 
that the work done by Padgett on said tract should not be held to ex- 
cept it from desert land entry. 

No decision has been cited which sustains the position taken by ap- 
pellant in argument, nor have I been able to find any authority directly 
in point on the question raised. The case of Oliver v. Thomas eft al. (5 
L. D., 289), cited as being in principle like the present case, differs from 
it in the material fact that in the case cited the land settled upon was,, 
at the time of settlement, segregated from the public domain by a 
homestead entry; and it seems to me that the case cited carries the doe- 
trine contended for by appellant to its utmost limits, and that it can not 
justly be extended to the case under consideration. 

The land on which Padgett settled was uninclosed and unsurveyed 
public land, and though he had notice of Bell’s claim, he also knew that 
under the settlement laws Bell could legally hold only one hundred and 
sixty acres of unsurveyed land, and he had apparently good grounds 
for believing that Bell was claiming more land than he was entitled to 
hold as a settler. Bell had, with the assistance of natural barriers, in- 
closed a much larger tract of land than a settler could legally hold on 
unsurveyed public land, and Padgett might reasonably conelude, not- 
withstanding said alaian: that the tract in oerey was open to 
settlement. 

The facts, in my opinion, show Padgett to have been a settler in good 
faith, and though after survey his honse and the main part of bis im- 
provements were found to be on land rightfully included in Bell’s home- 
stead entry, yet that fact did not make him a trespasser ab initio, nor 
prevent his settlement claim attaching to the other vacant public land, 
which he intended at the time to enter, and on which he had prior to 
survey made improvements. In my opinion, it was not error to hold that 
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“Padgett’s inprovements on.said west eighty excepted it from Bell’s des- 
“ert land entry. 7 
At the hearing an jusheunwent in writing, dated March 31, 1884, and 
purporting to be a bill of sale from Padgett to Robert L. Justice, for the 
Jand in controversy, .was introduced in evidence by Bell. The consid- 
-eration expressed in this instrument is fifty dollars, and it purports to 
have been signed in the presence of R. C. Smith and W. F. Thompson, 
.and to convey to said Justice Padgett’s title to one hundred and sixty 
acres of unsurveyed land, on which he had lived without being molested 
since December 15, 1883. About April 8th to 10th, Bell and Padgett 
were each arrested, because of a conflict that had taken place between 
them, and taken by a constable to Shoshone. Padgett testifies, that, 
just before the constable came for him, Smith, one of the witnesses to 
said instrument—he says the other was not present—came to his *‘dug- 
out” with it and asked him to sign it for him (Smith); that he asked 
what the writing was, and Smith said, ‘nothing but a description of 
the Jand; hurry up here comes the constable to take you to Shoshone - 
; it is nothing but to show that you have lived here, and 

‘if 5 you are kept away we can help you to hold the ranch 1 
_ Pollard (the constable) was close by, and I signed it in a hurry.” He 
durther testifies, that he did not read said instrument; that he never 
made any, contract or agreement to sell his claim and nproue ments to 
Justice; that Justice never paid, or offered to pay, him a dollar of the 
consideration mentioned, never demanded possession, and that he 
{Justice) does not claim any right or title to the land under the pre- 
' tended bill of sale. This testimony stands uncontradicted, and Padgett’s 
residence on said land since the signing of said instrument has been 

continuous. | 

This evidence does not show that Padgett has sold, relinquished, or 
‘parted with his possessory right, or settlement claim to the land in con- 
_. troversy, or that he does not in good faith desire to enter said tract for 
his own exclusive use and benefit. Appellant’s second exception to 
‘the decision of your office is therefore not well taken, and said decision 
as affirmed. 

There appears to be some doubt entertained as to ere Padgett i 18 
‘willing to enter the eighty acres awarded to him, unless he is also 
-allowed to enter the other eighty in controversy. If Padgett shall ex- 
-ercise his preference right to enter the eighty awarded to him within 
thirty days from the receipt by him of notice of this decision, Bell’s 
_-desert land entry to that extent will be canceled, otherwise it will re- 
anain intact. 
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COMMUTED HOMESTEAD ENTRY—~RESIDENCE. 
MARTHA BLAKE. 


The rule requiring six months of actual residence immediately preceding entry is for 
the purpose of testing the claimant’s good faith, but where such good faith is. 
manifest, temporary absences, during any period of the inhabitancy, occasioned 
by poverty or ill health, may be properly excused. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, June 20, 1889. 


I have considered the case of Martha Blake on her appeal from your 
office decisions of October 16, 1885 and May 6, 1886 involving her home- 
stead entry, as commuted to cash entry, for S. E. 4 Sec. 24, T. 111 N. 
R. 73 W. Huron Dakota land district. 

It appears from the record that on May 23, 1883, the said Martha. 
Blake, then unmarried and named Fuller, made homestead entry for 
said land, and on April 8, 1885, she made final commutation proof and 
on payment of the government price received final certificate. 

The published notice of making final proof was in her unmarried 
name although she had been married to Blake in January previous. 

The claimant and her witnesses testified that about June 1, 1883, she 
established her actual residence on the tract in question; that the im- 
provements consisted of a house eight by ten feet in size, with ten acres. 
in cultivation, value $100. That her residence had been continuous ex- 
cept two or three times, once for a little over two months being absent: 
in order to earn money to live upon and to improve her lank. 

With her final proof she submitted a special affidavit stating the date 
of her narriage, and also that from the last of May to December Is? 1883,. 
she had resided continuously on the tract, but being then taken sick 
she was obliged to go to Pierre for medical treatment, and that at the 
end of three months having nearly recovered she returned to her said 
laud and remained there continuously except when sick or absent to- 
earn a living, and when so absent it was never for more than a week 
at a time. | | 

Upon this evidence your office in letter “‘C” of October 16, 1885, to. 
tbe local officers said. a 

I am of the opinion that this isan attempt to obtain title to the land through frand 
and in evasion of legal requirements, therefore the original and commutation entries. 
are held for cancellation and the present final proof rejected. 

Subsequently the counsel for Mrs. Blake filed a motion in your office 
for review of the said decision, supported by her own affidavit and that | 
of four others, stating substantially the saine facts as above set out, 
and in addition it is alleged that from the first of June 1883, until Jan-. 
uary 1, 1884, she was not absent from said land at all, but that in Jan- 
uary 1884, having exhausted her means she went to a neighboring town 
to earn money for her support. She returned to the land March 1, 
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1884, and remained there until July. During the spring of 1884 she 
caused the three acres previously broken to be sowed to wheat, had 
eight acres more broken, set out six evergreens, seventy-seven box- 
elders and maple trees, also a number of cottonwoods and flowers and 
shrubs. 

In July 1884, she was taken sick and was confined to bed until Octo- 
ber, and that she was advised by her physician that it would not be safe 
for her to remain alone upon ber farm during the winter and did not: 
return to her land until April 1885. 

That she spent upon her land all the money she earned except barely 
enough to feed clothe and maintain herself and that she has only been. 
absent from the land since final proof because of ill health. 

Your office vy letter of May 6, 1886, refused to grant the motion for 
review but modified the former decision to the extent of ‘allowing the 
claimant ninety days to make new proof after proper advertisement: 
wherein she must establish her residence in good faith in every particu- 
lar,” in default of which the entry was again directed to be canceled. 

It fully appears that she established actual residence upon her land. 
about the last of May or first of June, 1883, and that her residence was- 
actual bona fide and continuous until December 1, fully six months, and 
that her subsequent absences were caused by sickness and by the neces- 
sity of earning a livelihood. | 

I think you are too harsh in your conclusions when you say, “I am 
of opinion that this is an attempt to obtain title to the land proueS 
fraud, and in evasion of legal requirements.” 

To my mind the evidence clearly shows that the entryman settled. 
upon the tract in good faith, built a small house and resided thereir 
for such length of time as could be expected, struggling as she was with 
poverty and ill health. As evidence of her good faith, she performed. 
manual labor in the field, harvesting her crop. Surely if she desired 
to commit a fraud upon the government in securing this laud, she would 
not have taken her place in the field as a harvest hand. I have no doubt. 
that the cause of her sickness is largely attributable to her exposure, 
trials, privations and manual labor upon the tract in seeking to comply 
with the law. Under such circumstaaces the government should treat. 
her tenderly and justly. It has been repeatedly held, that— 

The rule requiring actual residence of the claimant on the land for six months pre- 
ceding entry, is for the purpose of testing the good faith of the claimant; but where 
the good faith of the settler is otherwise sufficiently established, temporary absences- 
during any period of the settlement for the purpose of earning a living, not inconsis- 
tent with an honest intention to comply with the law, are accounted a constructive: 
residence. 

Israel Martel, 6 L. D., 566; Henry H. Harris, 6 L. D., 154; William A.. 
Thompson, 6L. D., 576 ; Evan L. Morgan, 5 L. D., 215 5 Nellie QO. Pres- 
cott, 6L. D., 245. | 

In my judgment the evidence is not sufficient to sustain the conclusiom 
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of fraud and evasion of law upon which your decision of October 16, 
1885, is based. 

Both of said decisions are accordingly reversed and said cash entry 
wmay be passed to patent. © 


REPAY MENT—ASSIGNEE.§ 
D. D. WINTAMUTE. 


“Repayment may be allowed where the entry was allowed on final proof irregularly 
submitted, and the entryman is unable to make new proof and publication as re- 
quired. 

“The transferee holding the present interest in the land to which title has failed is 
the party entitled to repayment. 


_first Assistant Secretary Chandler to Acting Commissioner Stone, June 
20, 1889. 


February 11, 1888, D. DeWitt Wintamute made application for the 
‘repayment to him of the money paid by William M. White for the SE. 
4 of Sec. 27, T. 26 8., BR. 23 W., Garden City land district, Kansas—the 
same being Osage trust and diminished reserve lands. By your office 
decision of June 1, 1888, this application was denied, on the ground 
‘that the entryman (White) had not made proof before the officer, nor 
at the date advertised for making the same, and because he was guilty | 
of laches in not giving new notice and making new proof as required 
by your office. From this decision Wintamute prosecutes bis present 
appeal. 

In his said application Wintamute says, that the described tract of 
dand is in Ford county, Kansas, and that he is the owner of the same. 
His application is accompanied with the following documents: 

lst, Receiver’s receipts to White for the first, second, third and 
fourth payments for said land, together with interest ($6. 16), amount- 
ing in all to the sum of $206.16. 

2d, A certificate of the register of deeds of Ford county, Kansas, 
that the records of his office show, that D. D. Wintamute is the legal . 
owner of the described tract of land, ‘‘and that the only instruments — 
filed for record in my office, affecting or referring to said land, are re- 
eeiver’s receipt No. 142, issued at the Garden City, Kansas, land office, 
dated January 2, 1885, in the name of William M. White, and a war- 
ranty deed, executed on the 28th day of April, 1886, by William M. 
White to D. D. Wintamute.” This certificate is dated “ February 11, 
1888, 3 P. M.” | 

3d, A relinguishment by William M. White to the United States of 
all his right, title and interest in and to the described tract of land. 
This instrument was signed and acknowledged before a notary public 
at St. Louis, Missouri, on February 6, 1888. 
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4th. A relinquishment by D. DeWitt Wintamute to the United States. 
of all his right, title and interest in said land, ‘* subject, however, to the 
payment by the United States of the entry money paid by said White- 
to the United States for said land, and said Wintamute hereby stipu- 
lates that on such payment being made to him, that this relinquishment.. 
by him shall become absolute.” - 

The relinguishment of White appears i have been filed by Winta-- — 
mute at the same tinie that the latter filed his conditional relinquish- 
ment above mentioned, and his application for repayment to him of the- 
money paid by White for the land. 

It also appears from the letter of the register, dated mba 14, 1888,. 
transmitting to your office the papers above referred to, that accompany- 
ing said papers when they were filed in the local office was the declara- 
tory statement application of Frederick A. Carrier to file for the same- 
tract. 

White completed payment for the land, and made en try thereof aaiie 
ary 2, 1885. He sold said land to Wintamute April 28, 1886. 

The action of your office requiring new notice and new proof was- 
under date August 19, 18387. 

The appeal of Wintamnte from your office decision denying his ap- 
plication for repayment sets out, among other things, that White went: 
on to the land in April, 1882, and resided there until April, 1886, when he- 
sold to appellant, and soon after left the State and moved to St. Louis,. 
Missouri, where he has since resided. If this statement, as to White’s. 
removal from the State, be true (and it finds corroboration in the fact: 
that said White’s reliuquishment was executed before a notary public: 
in the city of St. Louis, Mo.), it tends to explain his failure to comply 
with the requirements of your office that he make new publication and 
new proof. As the only objection to the original proof was, that it was. 
not all made at the time and place advertised, and as with full knowl- 
edge of this fact it and the money in payment for the land were ac-. 
cepted. by the local officers, 1 am of the opinion that the case is one- 
which fully justifies repayment, and were the foregoing all the facts dis- 
closed by the record, Wintamute’s application should be allowed. ° 

It appears, however, from your office letter of May 23, 1888, a copy of” - 
which is in the record before me, that the register and receiver, on April 
' 21, 1888, transmitted.to your office the application of one Benj. F. Click 
to contest White’s entry, with which was an abstract of title, showing 
that Wintamute had, on January 26, 1888, sold the land in question to- 
Frederick A. Carrier for an expressed consideration of $550. | 

Click’s application to contest was in effect refused by your office, but 
the disclosure made by him as above suggests a doubt as to whether 
repayment can properly be made to Wintamute. If he has sold to Car- 
rier, and received the consideration for the Jand, Carrier would prima. 
facie be the party entitled to the repayment. But he is not asking it,. 
though according to the abstract of title, he had purchased from W inta- - 
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mute prior to the application of the latter for repayment. Said appli- 
cation may be pursuant to a complete understanding between the two; 
but this can not be assumed, and on the facts as they 1ow appear Win- 
tamute’s application can not properly be allowed. 

The parties in interest will be allowed to make a further showing, 
with a view tu determining to whom repayment should be paid. 

Your office decision is modified accordingly. 


PRE-EMPTION FINAL PROOF—TRANSIFEREE. 


FRED. G. WAITE. 


‘The submission of pre-emption final proof a few days prior to the expiration of the 
requisite six months of actual residence, does not, in the absence of protest, call 
for new proof, where the land is held by a subsequent purchaser without notice. 


First Assistant Secretary Chandler to Acting Commissioner Stone, June 
20, 1889. | 


I have considered the appeal of Fred, G. Waite, transferee from the 
decision of your office dated December 8, 1887, requiring new publica- 
tion and new proof in support of pre-emption cash entry No. 2220 of 
the N. 4 of the NH, 4 and the N. 4 of the NW. 4 of Sec. 29, T. 13 N., RB. 
20 W. made May 29, 1884, at Grand Island land office in the State of 
Nebraska. The record shows that the final proof was made aiter due 
notice, and shows that the claimant was qualified to make entry under 
the pre-emption laws; that he settled upon said land November 19, 
1883, and began actual] residence there on December Ist, same year ; 
that his residence was continuous up to date of final proof; that his im- 
provements consisted of a sod house fourteen by sixteen feet, with a 
dloor—one window ; asod stable fourteen by fifteen feet; hen-house six 
by eight feet; corral six by eight rods, and a mill,—all valued at $250; 
that claimant has broken about five acres of the land. The final proof 
was accepted by the local officers and final certificate issued thereon. 
Your office rejected said proof for the reason that the same did not show 
actual residence on the Jand for the full period of six months. The ap- 
pellant has filed with his appeal, an abstract of title, showing that the 
entryman sold said land on July 18,1887, and his own affidavit alleging 
that he bought said land from the grantee of the entryman on Iebruary 
20, 1888, in good faith without any notice of any defect in the title, and 
he avers that the entryman is a non-resident of said State and it would 
be impossible for him to get him to make new proof as reqnired by said 
decision of your office. Since there was no protest and no objection to 
the allowance of said proof, and the only defect is, that it was made a 
few days prior to the expiration of six months of actual residence on the 
land, and the land has been sold in good faith to a subsequent pur- 
chaser withont notice. I am of the opinion that new proof is not 
necessary, and that said entry should be passed to patent. The decision 
of your office is modified accordingly. | 
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COMMUTED HOMESTEAD—IMPROVEMENTS—RESIDENCE. 
‘HELEN E. DEMENT. * 


"The degree and condition in life of the entryman may be properly taken into con- 
sideration in determining whether the improvements show good faith. __ 

“Temporary absences oceasioned by poverty, and for the purpose of securing a liveli- 
hood, may be excused, where resideuce has been established, and an honest in- 
tention to comply with the law exists. | 


First Assistant Secretary Chandler to Acting Commissioner Stone, June 
20, 1889. 


I have considered the appeal of Helen E. Dement from the decision 
of October 26, 1887, rejecting her commutation proof aud holding for 
cancellation her original homestead entry of the W.4 of NE.4 and W.4 
of SH.4, Sec. 32, T. 108 N., R. 67 W., Mitchell, Dakota. 

It appears that Dement made homestead entry of above tract October 
26, 1833, made settlement thereon April 12, 1884, and made commuta- 
tion proof July 30, 1885. Her improvements consist of a house, eight 
by ten feet, a well (not finished), five or six acres broken and cropped 
‘two years, one hundred and three growing trees—total value $60. 

Her proof shows that she is a single woman, that she remained upon 
the tract from April 12, 1884, tosome time in August, 1884, then left 
and was absent until January 24, 1885, when she returned and re- 
‘mained upon the land until July 30th following. 

August 7, 1885, the local officers aeeOnIe? payment for the land and. 
issued receipe therefor. 

Your office was not satisfied with claimant’s proof, and on July 28, 
1886, she was called upon to furnish a corroborated affidavit, showing 
whether she had maintained: continuous residence upon the tract before 
and since final proof. 

April 29, 1887, the local officers donanica a letter from claimant, 
~ dated Polo, Ogle county, Llinois, in which she stated that on April 12, 
1884, she had a house built upon her claim, with door, window and 
floor in it, also bed and bedding, and stayed all night; during the 
‘month of May she had over five acres broken and planted to corn, - 
potatoes and beans, she had also three hundred trees planted; that 
“being a single woman it was not prudent to stay alone all of the time; 
I stayed with my brother, who lived a mile away. During these six 
months I stayed every two weeks and sometimes oftener all nights on my 
claim, and a good deal of the time through the day.” She also stated 
in this letter, that in the spring of 1885 she boarded with a family 
about two miles tronr her claim, but stayed and worked upon the tract 


' -as much as her health would permit, sometimes nearly a week ata 


time, and was not off her claim more than ten days at any one time 
before making final proof, and that since proof she has been “ serving 
to gét money to pay back the money I hired to make my final proof.” 
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This letter was sworn to by claimant and corroborated by Mary E.. 
Curtis. 

October 26, 1887, your office decided that claimant’s proof was not. 
satisfactory, and held her original entry and cash certificate for can- 
cellation. | | 

January 28, 1888, claimant addressed another letter to your office, in 
which she feltorated many of the statements contained in her former: 
letter, and added, | 

It was impossible for me tostay on my claim all of the time, for I had to work for 
my board, J complied with the law, as far as [ wasablein every respect. It was im- 
possible to get money for work done in that part of the Territory, and J had to go- 
back to the States where I could get pay for the work I done; the work I had to- 
have done was such Icould not do myself, and if Thad not earned money I never: 
could have improved myclaim. IJIsupposed after I had fulfilled the law in every re- 
spect, [ had. a right to prove up and go where I pleased, until I could get meaus to- 
make further improvements. 

From the foregoing it would appear that claimant acted in good. 
faith and that her residence and improvements were such as her cir-- 
cumstances would warrant. There is no adverse claimant and she has. 
paid the government the stipulated price for the land. She is still the 
owner of the tract, and did not dispose of the same after receiving final 
certificate. The Department has held that no fixed rule can be estab-- 
lished which shall govern in every case that may arise relative to the: 
good faith of the applicant. It is right and proper to take into consid- 
eration “the degree and condition in life of the entryman” in determin-- 
ing whether the improvements show good faith. 

In the case of Holz v. Fox (2 L. D., 162), it was’ held that the entry 
should be allowed to stand, in case where a homestead claimant, who. 
having established a residence upon a tract, went into service, the: 
absence being necessary to-obtain a livelihood. The facts in that case 
are almost similar to those in the case at bar. In that case claimant. 
began to reside upon the tract on November 27,.1881, and after remain- 
ing two nights and one day, went out to service, returning on April. 
16, 1882. She remained six weeks on the land and again went out 
to service. In that case my predecessor, Secretary Teller, held: ‘I. 
am of opinion that in view of all the circumstances, Wiss Hox estab- 
lished a bona fide residence on the land.” 

In the case of Sandell »v. Davenport (2 L. D., 157), it was held that 
where a claimant temporarily leaves his land for the purpose of .earn-- 
ing an honest livelihood, coupled with a bona fide intention of comply-- 
ing with the law, such absence is accounted a constructive residence: 
and compliance with legal requirements. 

In harmony with the foregoing decision, in view of claimant’s appar-. 
ent good faith, of her poverty, and of the expense of making new proof,. 
Tam of opinion that the proof she has already made should be accepted. 
and that patent should duly issue thereon. 

The decision of your office is accordingly reversed. 
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PRE-EMPTION~RELINQUISHMENT—TRANSFEREE—TIMBER LAND. 
DANIEL R. McINTOSH. 


The relinquishment of an entryman after he has parted with all his interest in the 
land is null and void. é 

A transferee who has notified the local office of his interest is entitled to notice of all 
action affecting the entry under wHlich he holds. 

Land valuable for the timber growing thereon may be acauired under the pre-emp- 
tion law, but the final proof should clearly show that if was taken in good faith 
for a home, and not for the value of the timber alone. 

In the absence of an adverse claim, a transferee may submit supplemental proof, 
where the final proof is found insufficient but bad faith is not apparent. ; 


First Assistant Secretary Chandler to Acting Commissioner Stone, June 
21, 1889. 


I have considered the appeal of Daniel R. McIntosh, from the action 
of your office dated July 22, 1887, holding for cancellation cash entry 
No. 6,187, upon lots 1 and 2, ‘and S. 4, NE. 4, of Sec. 1, T.LN., RB. 1B, 
Humboldt land ‘district, California, and also from your decision of 
October 19, same year, cancelling said entry. 

The record shows that on January 10, 1884, Charles G. Lane, filed 
pre-emption declaratory statement No. 5,210, for said described tract 
alleging settlement thereon July 24, 1883. On May 19, 1884, in accord- 
ance with published notice he made final proof and payment before the 
register and receiver at Hureka, and final cash certificate was issued 
thereon that day. On the same date at 2:30 p. m., John McCarthy 
appeared by one Frank McGowan, his attorney, and filed two affidavits, 
one of which was sworn to by Thomas A. Smith, the other was executed 
by said McCarthy. . 

Smith in his affidavit. allezes— 

‘That he is:well and thoroughly acquainted with lots 1 and 2, and S.}o0f NE. 


$¢ Sec. 1, T. 1 N., R.1 E., HM. . . ... That he has frequently traveled over 
the same and surveyed the sections lines of said land . . . . under a govern-— 
ment contract .. . . . and thus became and is familiar with the land, its char- 


acter and the present and prospective value of the same; the use to which it can be 
ordinarily applied and its adaptability to agricultural purposes. Thatsaid land and 
the whole thereof . . . . is heavily timbered with a valuable growth of red- 
wood timber; there are a great mauy of said redwood trees to each acre 

some of which will measure six or seven feet in diameter; that said trees are so close 
together and so deeply rooted that they make the pultiwation of said land well nigh 
impossible; that the chief and only value of said land is the timber growing thereon. ;- 
that said John McCarthy filed on said land under the provisions of the act of June 3, 
1878, on the 7th day of January, 1884. . . . . That your affiant has no interest 
ofany kind or character in said land and is in no way related to either of said parties. 


In MeCarthy’s affidavit it is alleged that he is ready— 


To prove all the facts set forth in the affidavit of Thomas A. Smith 
and to prove the further fact that said Lane has not complied with the requirements 
of the pre-emption laws-with regard to ecnltivation, improvements, or habitation ; 
that said Lane seeks to acquire said land for its speculative value as a timber land 
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claim ; that said Lane bas not made the same his home orin any manuer or formcom- . 
plied with or conformed to auy requirement of the pre-emption laws. Wherefore said 
McCarthy asks that he be permitted to show these facts and that the Commissioner 
order a day for such purpose. 

On April 17, 1886, your office after considering the foregoing aiffi- 
davits informed the local ofticers by letter “G” as follows :— 

An applicant te enter or file for land under the act of June 3, 1878, is required to 
show in addition to the fact that the same is’valuable mainly for the timber thereon, 
that the land is unoccupied and unimproved at the dateof application. If McCarthy 
desires to contest the claim of Lane, on the ground of invalidity or for other reasons, 
the matter will be considered upon receipt of his affidavit to that effect, corroborated 
by one or more witnesses. Notify him accordingly, and advise him that said entry 
will be held in suspension and he allowed to furnish such affidavits. 

On May 18, 1887, McCarthy having failed to comply with the fore- 
going requirements, your office by letter “ G” directed the local officers 
to “report action taken in the case”, and by letter dated June 9th, the 
register (8. UC. Brown) informed your office that “I can find ‘no record 
as to anything having been done in the case. I have this day seen 
Frank MeGowan, who stated that he was attorney for McCarthy, and 
that nothing was done, his client McCarthy withdrawing from the case.” 

On July 22, 1887, your office held the entry for cancellation on the 
ground that ‘The improvements are insufficient and do not show good 
faith on the part of claimant,” and allowed Lane seventy days from 
date of mailing notice, to appeal or show caaise why his entry should 
not be cauceled. | 

On August 9th, a notice in accordance with the foregoing decision 
was mailed to the entryman, and on September 21st, Lane filed a re. 
linquishment of his interest in and to said deseribed tract. 

sn Uctober 19, 1887, your office canceled said cash entry and on De- 
celber 7, 1887, Daniel R. McIntosh, as transferee, filed an affidavit of 
intervention in which among other things he alleges as follows: 


That on the 22nd day of May, 1884, said Lane conveyed said land... . to Laura 
Wilson, a widow woman, of said county and state, that on the 15th day of October, 
1884, said Wilson, executed to one Emma F. View, a mortgage on said land. That 
on the 11th day of November, 1886, said Laura M. Wilson, conveyed said Jand for the 
consideration of the sum of $1000 to said Dan R. McIutosh, which said deed of con- 
veyance was, on the 2ist day of November, 1586, duly recorded in the office of the 
recorder of Humboldt vounty, State of California. That on the 11th day of Novem- 
ber, 1886, said Dan R. McIntosh, was, ever since has been, and is now the owner and 
holder of said land, That on October 31, 1887, one Margaret Mathews, a married 
woman, applied to purchase said land under the act of June 3, 1078. That your af_ 
: fiant had no notice either actual or constructive of the contents of the Commis- 
sioner’s said Jetter dated July 22nd, 1887, or of the notice of such contents to said 
Lane, or of said Lane’s relinquishment as aforesaid, or of the Commissioner’s said 
letter of October 19, 1887, cancelling said entry, until the 15th day of November, 
1887, ‘That said Dan R. McIntosh notified the register of the U.S, land office, at 
Humboldt during the month of December, 1886, that he was the owner of the land. 


On December 20, 1887, McIntosh by his attorney, filed a request that 
said cash entry be re-instated and the local officers advised in the prem- 
ises and that the case be submitted to this Department on appeal. 
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On January 6, 1888, your office re-instated the entry and on March 
‘6th, transmitted the papers in the case for my consideration. | 
If Margaret Mathews applied to purchase this land under the act of | 
June 3, 18738, as stated in the intervenor’s affidavit, said application 
must have been rejected by the local office since there is no minute on 
-the records of your office of any such application. | 
The relinquishment of Lane upon which this entry was canceled was 
-executed and filed in the local office, long after he had parted with all 
. .the interest he ever bad in and to this tract. At the date of the execu- 
‘tion of this relinquishment Lane had nothing to relinquish and said in- 
-strument must be null and void. Falconer v. Hunt, et al. (6 L. D., 512). 

The transferee and appellant here not only placed his deeds on record 
-but notified the local officers of his interest in the land and should have 
‘been notified of all action had in relation to said entry. The action of 
_your office re-instating said entry and allowing the transferee to appeal 
from the decision holding said entry for cancellation, was therefore - 
(proper, and the case will be considered on its merits. 

From an examination of the final proof it appears that the entryman 
-and his two witnesses testified that Lane was a native born citizen of 
ithe United States, age twenty-two years, and a single man. On July 
24, 1883, he made settlement on the tract by laying the foundation of a 

- shouse, aud ou August 10th, same year, he established actual residence 
-on the land which was continuous. His improvements consisted of a 
‘house about eighteen by twenty feet, one door, one window, a floor, a 
-chimney and fire-place. He cleared and broke about three quarters of 
-an acre and fenced the same and raised grain, potatoes, and beans 
thereon. Total value of his improvements amounted to $300. 

ce  This’proof is not satisfactory. The improvements are very small ° 

‘ although the value placed upon them is large. From the facts set forth 

\ in the proof it can not be determined that the entryman ever in good 

faith established his residence on this land. No statements are made 
as to the kind or amount of furniture he placed in the house. The in- 
| definite character ofthe final proof taken in connection with the charac- 
iter of the land and the further fact that he sold the land three days 
| after making his final proof are sufficient to create a suspicion as to 

' Lane’s good faith in this matter. Since, however, bad faith is not posi- 

; itively shown the transferee will, in the absence of an adverse claim, be 

’ allowed to submit supplemental proof in support of said entry. This 

proof must be submitted within ninety days after notice of this decision | 

‘and should show with particularity all that Lane did on or in connec: 

tion with said land up to the date of his final proof. This proof should 

, Show what improvements were made there, giving the value of each 

4 Separate item. 3 The local officers should be instructed to inquire as to 

“the character of the land. Land valuable for timber growing thereon 

may be acquired under the pre-emption law but the final proof should | 
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clearly show that it was taken in good faith for a home and not for the- 
value of the timber, alone. 

You will consider such proof as may be submitted under this decision: 
in connection with that already in the case and pass upon the suffi- 
ciency thereof. Ifnosupplemental proof shall be submitted that already- 
in the case will be rejected and the entry canceled. 

The decision appealed from is accordingly modified. 


SW AMP GRANT—PRIVATE ENTRY—EQUITABLE ADJUDICATION. 
STARR v. STATE OF MINNESOTA. 


A prima facie valid claim under the swamp land act while of record reserves the land! — 
covered thereby from sale or other disposition. 

A private cash entry for land included within a prior swamp land claim will be sus- 
pended, with opportunity given to the entryman to show that the land did not in. 
fact pass under the swamp grant. 

An entry thus allowed may be sent to the Board of Equitable Adjudication, if it be- 
shown that the land was not of the character granted to the State. 


Secretary Noble to Acting Commissioner Stone, June 21, 1889. 


I have considered the appeal of John Starr from your office decision: 
of March 17, 1888, holding for cancellation the private cash entry made 
by him August 1, 1887, of the SW. + of the SW. 4 of section 12, T. 109° 
N., R. 10 W., Tracy, Minnesota, for conflict with the claim of the State. 
of Minnesota, under the swamp grant of March 12, 1860. 

The claim of the State to said tract was filed in December, 1876, and: 
made a matter of official record in September, 1877. It is still pend- 
ing undetermined. 

When the cash entry of Starr was made in August, 1877, the claim. 
of the State was then of record; it was prima facie valid and so long 
as it remains uncanceled, no disposition of the land can be made. 

The cash entry having been allowed, it may remain suspended in: 
order to afford the entryman an opportunity to file affidavits, alleging™ 
that the tract is not of the character that passed to the State under the - 
swamp land grant. If such affidavits are filed, you will order a hear- 
ing, and if it is proven that the tract was not swamp land at the date 
of the grant, the entry, will be referred to the Board of Equitable Ad- 
judication, in accordance with the ruling in the case of Frank V. Hols-. 
ton (7 L. D., 218). If, however, the entryman fails within sixty days 
from receipt of notice hereof to file such affidavits, or if, after such affi- 
davits are filed and a hearing had thereon, the claim of the State is 
sustained, the cash entry of Starr will be canceled. Your decision is. 
modified accordingly. 
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PRE-EMPTION—FINAL PROOF—RESIDENCE. 
LEwis H. PENNELL. 


‘dn determining whether the claimant has in good faith complied with the require- 
ments of the law, the degree and the condition in life of the entryman may be 
. properly cousidered. 
iUnhabitancy is not impeached, after residence is once secured, by absences necessary 
to secure means for the improvement of the land and payment of the purchase 
price. 


Hirst Assistant Secretary Chandler to Acting Commissioner Stone, June 
21, 1889, 


I have considered the appeal of Lewis H. Pennell from the decision 

-of your oifice, dated November 3, 1887, requiring him to give new notice 
and make new proof in support of his pre-emption cash entry No. 754, 
-of the NW. 4 of Sec. 28, 28 N., R. 22 W., Valentine, Nebraska land dis- ~ 
trict, because “it does not appear that the claimant has shown suffi- 
-ciently good faith in the matter of improvements, residence and culti- 
vation.” 

The record shows that said Pennell made final proof after due notice, 
‘by publication, before the clerk of the district court at Ainsworth, Ne- 
‘braska, on January 12, 1885. The proof showed that the claimant was 
-duly qualified ; that the land was subject to settlement and entry under 
the pre-emption laws; that claimant first settled on said land June 18, 

1884, and established his actual residence July 8, same year; that his 
residence was continuous except when away at work at his trade (car- 
penter) and that he had no other home; that his improvements, con- 
-Sisting of a house ten by twelve feet, a well and four acres of breaking 
-are worth $75, 
‘on January 26, 1885, the claimant filed his ex-parte affidavit in which 
‘he swears that he was a poor man and compelled to work for a living’ 
that he improved said land as much as he was able; that he was not 
: away from the land from the time of establishing his residence thereon 
-any more than he was compelled to be in order that he might earn a 
living by his labor, and at no time to exceed two weeks. This affidavit, | 
together with said final proof, was satisfactory to the local officers, and 
-on February 7, 1485, they issued cash certificate for the land. | 
On September 3, 1887, your office “ called for affidavit of soutinued 
residence and non- alienation,” and on October 4, 1887, the register 
‘transmitted the affidavit of the claimant, in which he swears that he 
‘resided on the land and made it his home from before the date of entry 
and until the spring of 1885, and was only absent to obtain employ- 
ment and procure means to live upon ; that he cannot give dates when 
-absent, but he lived on the land all the time he possibly could; that he 
has not sold or disposed of said land, and that he improved the same in 
os faith. 


646 DECISIONS RELATING TO THE PUBLIC LANDS. 


On November 3, 1887, your office considered said affidavit and the- 
entry papers and required new notice and new proof as aforesaid. 
With his appeal, claimant has filed his affidavit in which he swears. 
that be took said land in good faith; that he is a single man, a carpen-. 
ter by trade and was at that time dependent upon his daily labor for 
support; that during ihe months of July, August, September, and Oc- 
tober, of said year, he was away from said land probably half of the- 
time, “solely for the purpose of earning a living,” and that during said 
time, three weeks was the longest time that he was absent at any one 
time; that from November 1, 1884, until April, 1885, claimant was not 
absent from the land at all; that he has acted in the best of faith in- 
every particular, in trying to procure a home for himself on said land;. 
that he has never alienated said land in any way; that the land is lo-. 
cated in a little valléy among the sandhills in Brown county, and that. 
the settlers who settled at the same time as the affiant, and are the only 
persons who knew about his settlement, have proved up and left the- 
country, and that it would be impossible for him to make new proof in 
support of his said entry. \ 

Since the notice of publication was duly given and the final proof” 
made in accordance therewith, there being no protest or adverse claim, . 
the entry should be passed to patent, unless there is some evidence of 
bad faith on the part of the claimant. In determining the question of 
good faith, the degree and condition in life of the entryman should be- 
considered. The claimant swears that he took said claim and did the 
best he could under the circumstances. That he was poor and had to- 
work out for his living, was not his fault and, in my judgment, since- 
the proof not only does not indicate bad faith, but, on the contrary, 
shows substantial compliance with the law, the entry should be passed. 
to patent. | 

While there is no cast iron rule by which all cases can be governed, 
each case depending upon the circumstances surrounding it, and where - 
they clearly indicate fraud, it should be fearlessly disclosed, yet when 
it is purely a question between the government and the entryman shall - 
the government presume not only bad faith, but that the entryman and. 
‘his witnesses have perjured themselves in support thereof? -Certainly 
the circumstances surrounding this case ought to tend to a more char- 
itable view. As I look at it, it ill-becomes the government to arcuse its.- 
poverty stricken citizens, struggling for a home and an existence, with 
perjury and bad faith, except upon the clearest and most convincing: 
proof, as disclosed by the circumstances. 

The law in its merey and charity presumes that all men act honestly 
aud comply with its provisions. It never irmputes bad faith without 
proof and when this presumption is supported by the oaths of three’ 
witnesses, it ought not lightly be overturned. Besides: | 

Poverty is accepted as a satisfactory excuse for temporary absences from the land, 


there being no indications of bad faith on the part of the settler. (Henry H. Harris, . 
L. D., 154.) 
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The fact of a commutation does not in all cases defeat the plea of pov 
erty when offered as an excuse for absence from the land or a want of 
improvement. Neither is inhabitancy impeached after residence is . 
once secured by absences necessary to secure means for the improve- 
ment of the land and the payment of the purchase price. William A. 
Thompson, 6 L. D., 576. | 

The decision of your office is modified accordingly. 


INDIAN LAND Sede Od SEES 


° 


By section A, act of February 8, 1887, allotments of land are provided for Indians not 

living on a reservatiou, or for whon no reservation has been made, and to the 

~wainor children of such Indians, to the same extent, in the same manuer, and un- 

- der the same restrictions as are euacted in the case of Indians living on reserva- — 

tions, with the added requirement of actnal settlement on the part of non-reser- 
vation adult Indians, 

‘Orphan children, under eighteen years of age, aré not entitled to the benefits of sece 
tion 4, of said act. a 

Proof of actual settlement should not be required in the case of allotments under sec- 
tion 4 to minor children. ‘ 

N on-coutiguity of the tracts allotted may be permissible in case of allotments within 
a reservation, but the ordinary rule, as applied under the settlement laws, re-— 
quiring contiguity, should be observed in allotments of land outside of a reserva- 
tion. 


An allotment to a minor child, under the fourth section, is not required to be con- 
tigaous to that made to the head of the family. | 

Allotments are made by legal sub-divisions of the section, without respect to the act- 
ual area included in such sub-division. 


Assistant Attorney-General Shields to Secretary Noble, June 22, 1889, 


Ox October 16, 1888, the register of the land office, at Ashland, Wis- 
consin, by letter, requested instructions from the Commissioner of the 
General Land Office in regard to Indian allotments under the act of 
February 8, 1887 (24 Srat., 388). This letter was referred to this De- 
partment, and by it to the Commissioner of Indian Affairs, for considera- 
tion ‘and report. Report was made by that office on December 27, 1888, 
and a further communication from it on the same subject, was sent to. 
this Department, under date of March 21, 1889. Since then said papers 
have been referred to me, by the First Assistant Secretary, for my 
views, ‘‘on the questions herein propounded.” 

The first section of the act of Congress, referred to above, provides, 
that where Indians are located upon a reservation, the lands therein 
may, by authority of the President, be allotted to them in certain quan- 
tities; that is to each head ofa family, one quarter section; to each 
Single person, over eighteen years of age, one eighth of a section; and 
to each orphan child, under eighteen, one-eighth of a section; and to 
every other single person under eighteen, then living or born. prior to the 
President’s order, one-sixteenth of a section: provided, that where the 
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lands are only fit for grazing purposes double the quantity is to be allot- 
ted. Section twoof the act authorizes the heads of families toselectlands 
for themselves and for their minor children, and the government agents 
are to select the lands for the orphans. Section four provides, that where 
any Indian “not residing upon a reservation, or for whose tribe no res- 
ervation has been provided,” * shall make settlement” upon any public 
land of the United States, ‘“‘not otherwise appropriated,” he or she shall 
be entitled, upon application to the local land office of the district in 
which the lands are located, ‘*to have the same allotted to him or 
her, and to his and her erin in quantities and manner as provided 
in this act for Indians residing upon reservations.” 

It is thus seen that section one provides for allotments to Indians 
located upon reservations, and section four for allotments to Indians 
mot residing upon a reservation or for whose tribe no reservation has 
been made. In addition to these two general classes, the Indians are, 
for the purposes of this act, subdivided into two other classes: viz, 
those above eighteen years of age and those under that age. Those 
above eighteen years of age are again divided into those who are heads 
of families, and those who are single persons; it being evidently in- 
tended that single persons over eighteen and under twenty-one years 
of age should, pro hac vice, be regarded and treated as adults. Those 
under eighteen years are also divided into the two classes constituting 
the minor children of heads of families and the children of deceased 
parents. 

The language of section four is not very clear, but rather involved. 
and confused. It requires that the Indian applying for land must have 
made previous settlement apon the tract and thereupon he shall “ have 
the same allotted to him or her, and to his or her children, in quantities 
and manuer as provided in this act for Indians residing upon reserva- 
tions.” This language could very well mean, that the tract settled upon 
was to be allotted, to the extent of one hundred and sixty acres, to the 
settler and his or ler children as joint tenants, patents therefor to be 
issued as provided in section one. 

But, viewing the act in all its parts, thus gathering all its purposes 
and its whole scope, it would seem that it must have been the purpose 
of Congress to allot to Indians, not living on a reservation, or for whom’ 
no reservation has been provided, and to the minor children of such In- 
dians, lands to the same extent, in the same manner, under the same 
restrictions and limitations, mutatis mutandis, as were enacted in the case 
of Indians living upon reservations; with the additional requirement, 
however, of actual settlement on the tract applied for by the non- 
reservation adult Indians. Orphan children, under eighteen years of 
age, do not seem to come within the benefits of this fourth section, 
inasmuch as the enumerated beneficiaries therein are the Indian set- 
tlers and their children. 
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‘The inquiries of the register are as follows :— 

-Ts-it necessary when the head of a family applies for an allotment, for his or her 
‘minor children, for them to make affidavit of actual settlement. As I understand it, 
heads of families can take allotments for themselves and for each one of their minor 
ehildren at the same time. Is it necessary that the land taken should be contiguous, 
providing there is not enough to fill the allotment? If the quarter section is frac- 
tional, and inore thau one hundred and sixty acres, must the Indian pay the excess as | 

ina Homestead entry? Does the Department furnish a register to record the allot- 
ments in? 

These inquiries are not confined in terms to a particular section of 
Said act, but the register asks generally, “for instructions regarding 
Indian allotments.” The Commissioner of Indian Affairs, however, it 
‘will be observed, regards the inquiries as being restricted entirely to 
‘the allotments to be made under the fourth section. From the charac- 
‘ter of some of the questions asked, 1 am inclined to think this concla- 
-Sion somewhat questionable. 

On September 18, 1887, this Department issued a circular containing 

rules and regulations in relation to the allotment of lands under the 
fourth section of said act; but these do not cover all the cases presented 
‘by the register. 
_ The circular requires, that an Indian applying for an allotment under 
Said section shall make oath, that, among other things, he has made 
actual bona fide settlement upon the lands he desires to have allotted to 
him. And, if the applicant, being the head of a family, is seeking 
allotments for his minor children, he is required to swear to their ages, 
and “that they are living under his care and protection.” This last re- 
quirement would seem to negative any idea that an affidavit of residence, | 
by the children, upon the respective tracts applied for, is required by 
‘the land office, and, I think, answers the inquiry on this point. Besides, 
the act nowhere expressly demands such an affidavit; and, in the ab- 
‘Sence of such express demand, it is not to be inferred that Congress 
antended in this instance to upset well settled law, and require that a 
minor child should have a residence separate and apart from that of his 
parents. I therefore concur in the conclusion arrived at, by the Com- 
missioner of Indian Affairs, that no actual settlement should be required 
an the case of allotment to minor children under the fourth section. 

‘The next inquiry is, whether it be necessary that the land taken 
‘Should be contiguous, if there is not enough together to fill the allot- 
‘ment? The Commissioner of Indian Affairs considers that this inquiry 
is made only in relation to the allotment to miuor children under the 
fourth section. In this I think he is mistaken, as the question is gen- 
-eral in its terms and the concluding part clearly refers to allotments to 
be made of reservations, where thereis the possibility of an insufficiency 
Of land within the prescribed limits “to fill the allotment.” 

In the administration of the settlement laws, it has been the uniform 
practice of the Land Department to require that tracts of land taken 
<thereunder should be contiguons to each other. Possibly, there may be 
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some exceptions to this rule, because of peculiar circumstances, but £. 
do not now recall any such exceptions. But the rule stated has been 
co-existent with the settlement laws, and would seem to be most wise 
and in entire harmony with the theory of those laws; whilst any other 
could but result in discord and confusion. The act we are now consid- 
ering is, in its essential elements, a settlement law. Its immediate pur- 
pose is to obliterate the tribal relations of the Indians, so far as to in~ 
duce them to become individual land-holders; thence, stepping by easy 
gradations, it is hoped, along the path of civilization into the dignity of 
citizenship. To make such act effective to accomplish the purpose in 
view, it was doubtless intended it should be administered, so far as. 
saaecicanie: like any other law based upon settlement. 

The Commissioner of Indian Affairs states, that it has been ne: 
practice, in regard to allotments within reservations, to require that the 
tracts should be contiguous, if possible; but that it was permitted to- 
depart from this rule in order to give to the allottee a due proportion of © 
farming and timber land, or in order fairly to distribute land. fronting 
on water courses. This departure from the rule, for many reasons, might. | 
be proper with regard to the division of an Indian reservation, which is en- 
tirely under the control and supervision of the Indian Office. But, when 
the question is presented in connection with the allotment of portions: 
of the public domain, “not otherwise appropriated,” with the change 
of conditions, the reasons applicable to the reservation disappear; 
and ‘those, which have so long governed the land department in 
the administration of the settlement laws, should assume control. I 
can not agree with the Commissioner of Indian Aftairs that the practice, 
or‘ manner,” which has thus obtained in the allotments within a reserva- 
tion should, under the provisions of this act, be applied outside of a res- 
ervation. Whilst allotments within reservations may be made, as stated, 
without regard to contiguity, and whilst in my opinion itis not required 
that allotments to minor children under the fourth section shall be con - 
tiguous to that made to the head of a family; it is required that each. 
allotment made to an individual, whether the head of a family, a sin- 
gle adult, or a minor child, where such allotment embraces more thar 
one legal subdivision, ian be composed of contiguous tracts as the 
ordinary disposition of the public domain under the settlement law. _ 

The next inquiry is, if the quarter section is ‘‘ more than a hundred 
and sixty acres, must the Indian pay theexcessasina homestead entry ?” 

The allotments authorized by the act of Congress is not by acres, but 
_ by the legal subdivisions of the section, as one quarter, one eighth, and 
onesixteenthofasection. Therefore, on the selection of one of theselegalk 
subdivisions, the allotment should be made whether the area thereof be 
more or less than is ordinarily the case where the section is perfet. 
Apart from this, it is evident from the provision in section four for 
the payment from the United States Treasury of the land office fees in- 
cident to these allotments, it was not intended that the Indians should: 
be at any expense in connection with the execution of the law. 
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The remaining inquiry of the register, as to whether the Department 
will furnish a book to register the allotments in, isa matter of detail, which 
may be safely left to the Commissioner of the General Land Office, 
whose duty it is to furnish such records as may be needed in the Peper 
administration of his office. 


Dindorsed, ] 


Referred to the Acting Commissioner of Indian Aftairs for his in- 
formation and direction. 
\ | a JOHN W. NOBLE, 
> A | Secretary. 
JUNE 22, 1889. 


COMMUTATION PROOF—RESIDENCE—IMPROVEMENTS. 
NELLIE EK. BURCH. 


Final proof made within the shortest period permissible under the law and regula- 
tions invites special scratiny. 

Tt is an element of weakness in final proof that the witnesses do not reside in the im- ° 
mediate vicinity of the land. 

When poverty is pleaded as an excuse for absence from the land, commutation is 4 
circumstance that makes against the good faith of the claimant. 

Commutation proof should show affirmatively due compliance with the law, giving 
an explicit description of the improvements, and a full statement of the facts 
with respect to residence and cultivation. 

By commutation the original entry is merged in the cash entry, and cancellation of 
the latter involves cancellation of the former. . 

If commutation proof is found insufficient, and bad faith is not apparent, the entry — 
based thereon may be suspended and new proof submitted within the life of the 
original entry. | 


First Assistant Secretary Chandler to Acting Commissioner Stone, June 
25, 1889, 


, June 14, 1883, Nellie EK. Burch made homestead entry of the NW. 4 
of section 15, T. 108 N., R. 61 W., Mitchell, Dakota, and on October 17, 
1883, gave notice of her intention to make Aaa commutation proof De- 
cember 15, 1883. Proof was made in accordance with the published 
notice before the register of the local office. It shows that the claim- 
ant is a single woman over the age of twenty-one years who has never 
made any other homestead entry and that she is a native of the United — 
. States. : 

The two witnesses use neni the same language in answering the 

questions. ‘They say that claimant “settled April 29, 1883, established 
actual residence April 29, 1883,” that the improvements consisting of a 
frame house five by twelve and five acres of breaking are vaiued at 
about $50; that she has continuously resided on the homestead since 
first establishing her residence thereon and has not been absent except 
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to work in the vicinity of the laud and has broken and cultivated for 
-One season five acres. 

The claimaut swears that she is a single woman twenty-five years of 
-age, that she settled on the land April 29, 1883, and established her 
actual residence thereon the same day; that her improvements consist- 
ing of a frame house five by twelve and five acres of breaking are val- 
ued at about $50; that she has cultivated the land broken one season. 
+«T have made my home upon the land” she says, and have not been 
‘absent except to work in the vicinity of the land.” | 

The proof was approved by the local officers but for some nnexplained 
cause final certificate did not issue until March 13, 1884. 

The proof was not satisfactory to your office which by letter of June 
14, 1886, called upon the claimant to furnish an affidavit, duly corrob- 
orated by at least two disinterested persons residing in the neighbor- 
hood ot the tract entered and having personal knowledge of the facts 
‘sworn to, setting forth clearly the number of times she was absent from 
ner claim, the duration and cause of each absence and also whether she 
chad continued to reside upon the land since making final proof and has 
maintained an actual bona fide residence thereon, with full information 
.as to the character and value of the improvements and the nature and 
-extent of the crops raised. 1 

A registered letter notifying the claimant of the requirements of your 
-office was mailed to her last known postoffice address but the same was 
returned to the local office marked “ not here” and nothing was heard 
from her until the local officers, October 5, 1887, transmitted an afii- 
-davit in response to your call for further information. This affidavit 
was made August 24, 1887, before a notary public in and for the county 
-of Lewanee, State of Michigan. It sets forth: 

That within the past thirty days she has just learned of the existence of Commis- 
-sioner’s letter “‘C”, June 14, 1886. That she made an actual bona fide settlement 
upon said tract on April 29, 1883. That said settlement consisted of having built a 
frame house five by twelve feet in size and on that day she established an actual 
-bona fide residence therein. That she was not absent from said tract since making 
-settlement until after she made final proof with the following exceptions: She worked 
in the family of lier brother three miles north untilafter harvest and up to about Sep- 
tember ist. That from two to three times a month she went home on said tract and 
‘stayed all night and sometimes over Sunday. Thatshe had no means of support, and 
was dependent upon her individual efforts to obtain a livelihoud, and she worked in 
her brother’s family helping his wife in her household affairs, to obtain means to pur- 
-chase her clothing and to pay for the improvements on this land. That after abont 
the 1st of September, 1883, she quit working for her brother and on two occasions 
visited a friend in the town of Huron some ten miles distant. That her visits on these 
-oecasions to the best of her recollection did not extend over three or four days at one 
time. Affiant further says that she cannot give the exact dates of these two visits 
by reason of there being no peculiar circumstances connected with it to refresh her 
memory. That other than these temporary absences she was not absent from her 
home on this land, That during all of the times she kept her clothing other than 
what she actually wore, upon the land as well as her trunk; that during the season 
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of 1883 she had about ten acres of the tract broken and had ten acres planted to crop 
each year of 1883 and 1834. That she took this tract of land in good faith and to the- 
best of her knowledge she has done all she could in complying with the homestead. 
law. 

George W. Woodford and William P. Fell of Beadle county, Dakota,. 
swear that they have carefully read said affidavit and from their own: 
personal knowledge know the facts therein set forth to be true. 

_ Upon receipt of said affidavit your office took up the case for consid- . 
eration and by letter of October 28, 1887, suspended both the original 
entry and the cash certificate with permission to the claimant to make- 
new proof during the life-time of the entry when she can show fulk 
compliance with the law in every respect. ‘‘ From the claimant’s own: 
statements” your predecessor said, ‘** she has not lived on the tract more- 
than two and one half months, froin the dateof settlement, and during 
that time was absent on two occasions for several days at a time. The- 
improvements are very meagre and the proof is not of a character to- 

justify this office in issuing a patent thereon.” 

. The case is brought before me by the appeal of the claimant from. 
your said decision which in a general way, alleges error in holding that: 
the residence and improvements shown were not sufficient. | 

Payment of the consideration and compliance with the requirements- 
of the law as to residence, cultivation and improvements are the mat- 
ters of substance, which authorize the commutation of a homestead 
entry. Louis W. Bunnell (7 L. D., 231). -The proof should show affirm- 
atively compliance with the law. United States ». Skahen (6 L. D.,. 
120). : 3 

The claimant alleges settlement April 29, and made proof December - 
- 15, 1883, and says that from the former date until September 1, “trom. 
two to three times a month she went home on said tract and. stayed all: 
night and sometimes over Sunday ;” after the date last named her affi-- 
davit leaves the impression and should be understood as asserting, that. 
she was actually residing upon the tract until she made proof and was- 
- absent only temporarily ou several occasions for not longer than three 
or four days at one time. It thus appears that presence upon the tract 
was the exception aud absence the rule. She alleged poverty as the 
cause of her absence but nevertheless avails herself of the privilege of © 
purchasing the land by commutiug at nearly the earliest moment pos: 
sible. This Department held in the case of Andrew J. Healey (4 L. D., 
°80), that: | 

No fixed rule can be formulated as to what shall constitnte good faith. The facts. 
and circumstances surrounding each case should be carefully considered and if the 
acts of the entryman, as shown by the evidence do not clearly indicate bad faith, the-- 
entry should not be forfeited. 

In carefally examining the cireumstances in this case, I find that the- 
proof was made a little more than six months after the date on which 
settlement-is ulleged and it therefore invites especial scrutiny. Frances. 

M. Call (5 L. D., 348); BR. M. Chrisinger (t. L. D., 347). also find that. 
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the two witnesses to the proof do not live near the land and this fact is 
an element of weakness. Whitcomb v. Boos (5 L. D., 448). The house 
is not described with particularity as it should be (Fred. King, 4 L. D., 
253), nor is any information given as to what was placed in it; the im- 
provements are very meager and are valued at $50. I further find that 
absence was the rule and presence the exception and where poverty is 
pleaded as the excuse for absence from the land, the commutation of a 
homestead is a circumstance that makes against the good faith of the 
claimant. Whitcomb v. Boos, supra. In the case of L. and B. Knip- 
penberg (4 L. D., 477) it was held that: | 
In commutation homestead cases, the settler may be excused for temporary ab- 
sences under certain circumstances but in such cases where absence is the rale the 
claimant must conclusively show his good faith as to residence before the officers of 
the government.can be justified in parting with title to public land so sought to be 
acquired. 
The proof in this case does not satisfy me that the claimant has com- 
plied with the requirements of the homestead law and ié is rejected. 
Inasmuch as the original entry has been merged in the cash entry 
(Greenwood v. Peters, 4 L. D., 237), and the cancellation of the final cer- 
tificate would involve the cancellation of the original entry, I see no 
reason for disturbing your decision suspending the final certificate and 
allowing her to make new proof, under her original entry, during the 
life-time of the entry. Samuel H. Vandivoort (7 L. D.,86). 
Your decision is affirmed. 
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gubinitting final proof and issnance of cer- 
tificate should not be requ red if such proof 
wag sufficient when made and the claimant 
had at sueh time complied with oe require- 
emer S OF JOWiis eevee een ere cec et ceenc eon 
A certificate of the officer hefore = hon the 
proof was taken that the witnesses were 
duly cross-examined accepted under the 
circular of December 15, 1885 


ee 


202 


483 
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DPiration of the statutory period...........- 


INDEX. 


Page. 
Evidence as to filing declaration of inten- 
tion to become a citizen, furnished in home- 
stead proof, may be accepted in subsequent 
PPC-CMIP LON ono etse ey cen we. Satan wehwons- aoe 
Right to submit supplemental, accorded 
to a transferee in the ahsence of adverse 


ClOIWIS wacawcuccssnanve wae s eaee ences 641 
Circular of February 21, 1887, amended... 3 
COMMUTATION. 
Requisites of, defined ...... ideahviedevons GOL 


Made within the shortest period permis- 
sible invites special scrutiny.......--..-... 
Submission of, makes against the good 
faith of a claimant who pleads poverty as anu 
excuse for absences from the land.......-.. 
If found insufficient, new proof may be 
subniitted within the life of the original en- | 
try, if bad faith is not apparent...-...... 84, 651 
The degree and condition in life ofthe en- 
tryman may be taken into consideration in 
determining whether the improvements 
show good faith..........-- ee ee eee 
Breaking accepted as proof of cultiva- 
MOU cwassewl andi tuasenwaeneseetaahee 517, 554, 612 
Though not sufficient in the matter of res- 
idence to warrant patent under section 2291, 
R. 38., may be accepted as authorizing com- 
WAM AMON cicetSxewientande aetiemctnwtennnwees 


DESERT. LANDS, 


Actual irrigation of the land is the essent- 
IE) FOQUISIVO sods s Vc cewnsesbavaesneah ewan 
If crops are not shown, other evidence of 


 asatisfactory character te establish the fact 


of reclamation must be furnished.......--. 
No authority in the Land Department to 
extend the time within which to submit.... 432 
Where submitted after the statutory pe-. 
riod and found insuflicient new proof may be 
made, and if found sufficient the entry re- 
ferred to the Board of Equitable Adjudica- 


May be equitably considered, on due ex- 
planation, though submitted after the ex- 


HOMESTEAD. 


May be made before the proper officer of 
any court of record in tbe judicial district 
within which the land is sitnated.......-.. 

Proof under section 2291 R.S., may be 
made where commutation proof has been 
rejected with right to submit new proof -.85, 547 

If not made within the statutory period, 
the final entry should be submitted to the 
Board of Equitable Adjudication. -.......... 

If submitted atter the statutory life of the 
original entry, and found insutteient, new 
proof may be made, in the absence of bad 
faith, and if found sufficient the entry may 
be sent to the Board of Equitable ewudien: 
WOM. ccsayccous eiticcla ceMeaensecetsleSerw 614 


& 


INDEX. 66. L 
Page. See: 


PRE-EMPTION, 


Notice of intention to submit, does not 
operate to prevent the allowance of a home- 
stead entry, for the land covered by the fil- 


Published: notice of eppllaatibg to make, 
so far reserves the land as to prevent its be- 
ing properly entered by another, pending 
consideration thereof. .....-....-+-.--.-- 406, 414 
The statutory period within which it 
should bé made for unoffered land begins to 
tun from the expiration of the three months 
after settlement. ...-...----. --- oiedels 6898, 417 
Failure to submit and make payment 
within the statutory period will not defeat 
the right of entry in the absence of an ad- 
verse Claim. ...-------- ---0+ -- eee eee eee ee 417 
When made after the statntory period the 
entry shouid be sent to the Board of -Equi- 
table Adjndication ....-------------++--5 ++: 355 
Inferior character of improvements not 
evidence of bad faith, if commensurate with 
claimant’s Means ...-.-----04 2-2-2 sone es :353, 639 
The degree and condition in. life of the 
entryman may be considered in determining 
whether he has shown good faith .....-...- 645 
The submission of, a few days prior to the 
expiration of the requisite six months’ resi- 
dence does not in the absence of protest call 
for new proof where the land is held by a 
subsequent purchaser without notice ...... 638 
Failure to submit within six months after 
Osage filing does not render the claim sub- 
ject to the adverse right of a subsequent 
settler.—Rogers v. Lukens overruled. .-.... 110 


'. TIMBER CULTURE: 


Trees not required to attain any specific 
. height or size to warrant approval of. ...... 191 


Florida. 


See States and Territories and Swamp 
Lands. | 


‘Hearing. 
See Practice. 


Homestead. 


See Alienation, Entry, Final Proof, Min- 
eral band, “Kesidence, Settlement. 

Right . enlarged by the act of May 14, 
18802 Seicckcct Lae dines canes geen bh ivaen swale 286 
: Right acquired by settlement may be per- 
fected by widow, heirs, or devisee of de- 
ceased settler, the same as though based on 


formal application to enter.....-..-..-----. 286 
Section 2291, and the act of May 14, 1880, 
should be construed together ............-. 286 


The period within which the right of 
eniry is protected under the act of May 14, 
1880, begins to run from the date when the 
jand is declared to be open to entry in the 
published notice of the filing of the town- 
SHIP PlGbx.eecds Weewedioewe Seceeel se ese ewen 207 


Right to initiate a claim is conferred upon 
one ‘who has filed his declaration of inten- 
tion” to become a Citizen .-..-...:-..4..--- "289 
Right exhausted where title to a Horton 
of the land is consummated by commuta- 


TOW heccce Sonus vsecetie seed shee sctawekaw aes °§3 
Right as enlarged by the act of Mavoh 2, 
1889. (Circular of March 8, 1889)’ .......... 314 


Right may be exercised the second time. 
by way of a transmuted pre-emption claim — 
under the act of March 2, 1889 ...........-- 422 
‘Right can not be accorded to one who is 
at the same time maintaining a pre-emption 
claim for another tract..-.......---.. 96, 200, 461 
That the claimant had not at the time of 
entry, received final certificate on pre-emp- 
tion proof submitted for another tract will 
not impair his right if he was then entitléd 
to such Certificate...... .....--sccccesceeeee 268 
Claim for land chiefly valuable for its tim- 


. ber should be carefully scrutinized .....--. 526 


Right of Indians controlled by specific 
legislation ..... cee n cee em enews enennacwane . 55 


Act or Jung 15, 1880. 


Laud entered prior to said act may be pur- 
chased on payment of goverument price, if 
free from adverse claims.........--.------- 75 

Purchase should be allowed in the absence ~ 
of interveniug adverse claims, if the land 


was subject to the original entry........... 403 
Cancellation of the original enry no “bar 
tO PUTCHASGs 5.3 ss ase woeigaddnatecces 403. 


Purchase is not 2 consummation of, the 
original entry relating back to the date of 
such entry, but a private entry operative 
from the date thereof ....-.--.----+---+--+- 532 

An intervening cniry made after the pas- 
sage of the act and canceled on relinguish- 
ment, is no bar to purchase .......--..2-..4. 75 

An intervening entry,-canceled on acre 
quishment before application to purchase, 
ie nO Dar THeTBlO sic oe cei cewvecwessvuwwseee 403 

Purchase made undér existing falta and 
direction of the Commissioner, by a. trans- 
-feree holding under certificate of additional 
right issued to a member of the Missouri 


Home Guard, not disturbed...-....-..----. 235 
Right of purchase suspended by iuterven-. 
INS CONTR: «50 ccscca teed eadsesresk os 463, 579, 595. 


An entryman who has sold his interest in 

the land covered by the original entry, is 

not entitled to the right of purchase....... 330 
Right of purchase can not be exercised 

by one who has voluntarily relinquished the 

OTigiNd | ONUY sv 246 ames sucos wewaseees eee 606 
Application to purebase lands not subject 

thereto for want of public offering should 

be suspended pending such offering.-.-....- 532 
Purchase of land (Ala.) returned as valua- © 

ble for coal before the act of March 3, 1883, 

uot permissible until after public offering.. 532 
Does not anthorize a purchase under a 

homestead entry made by an Indian who is 

NOG @ CWIZEN 255 esses, wevecacnscesscesnced OD 


662 


ADDITIONAL, 


Under the act of March 3, 1879, limited to 
original entries on even sections, made be- 
fore said act, and where the entry was re- 


stricted to eighty acres .-.....-...--...+--- 428 
Right to make, under the act of March 2, 
1889 (circular of March 8, 1889) .......--..- 314 


Entry of contiguous tract authorized by 
the act of March 2, 1889, if the original was 
for less than one hundred and sixty acres, 
and the entryman still owns and occupies 


the land covered thereby ..........--.- naan 428 
COMMUTATION, 
Is the consummation of the homestead 
WIEN vudinaetaroteheecey sto dusereeeccestaess 566 
. SOLDIERS. 


To secure the right initiated by a declar- 
atory statement, settlement, improvement, 
and entry must follow the filing within six 
MONG: gt balances cus eey eeu pns dine a teexe 200 

Filing declaratory: statariont will not be 
held to exhaust the homestead right-in case 
of entry made prior to the circular of De- - 


wember 15, 1882 .....-...22.-- eee eee wee S47 


Deciaratory statement filed while the 
claimant is residing upon and claiming a dif- 
ferent tract onder the pre-emption law, for 
which proof is afterwards made, is illegal, 
and will not protect the homesteader as 
against the intervening settlement of an- 


SOLDIERS’ ADDITIONAL. 
See act of June 15, 1820, supra. 


The right to make, is personal and non- 
ASB ON MONG: ines vs wea niwece a deee's cnet eam wn ional 608 
Is illegal, where the application is nomi- 
nally hy one acting as agent for the soldier, 
but in fact for himself, and without any in- 
tention on the part of the soldier to comply 
SG DOO RW cccint viens erieeeocceacee easioes 608 


i a i icin aim isms Soh ae 


= Page. 


Orphan children under eighteen years of 
age not entitled to the benefits of section 4, 
act of February 8, 1887... 2... s..ceecacenn wee 647 
Allotment to a minor child under section 
4, act of 1887, need not be contiguous to that 
made to the head of the family ........-... 647 
Allotments are made by legal sub-divis- 
ions of the section without respect te the 
actual area included in such sub-division... 647 
Contiguity ofthe tracts should be reqnired 
in case of allotments outside of a reserva- 


Proof of actual settlement not required 
in allotments under section 4 of tbe act of 
TSBT, 10 IDINOLS «cede wntccs. Seika i etweiea ne 647 
The prohibition against tke final disposi- 
tion of lands included within the act of July 
4, 1884, extends to entries made prior to said 


Act of March 2, 1889, opening to entry 
Seminole and Muscogee lands, and provid- 
ing for Commission to treat with the Chero- 
kee Nation for the purchase of certainlands. 338 


Instructions and Circulars. 


See tables of Cited and Construed, page xv. 


Jurisdiction. 


See Practice under Notice. 


The Department will not assume, on the 
relinquishment of a patentee executed un- 
der pruvtest in order to protect his rights on 
appeal .....-. Soiled aces Diaia: ictal ae ala etal 70 

Retained over the question where the de- 
cision of the Department is suspended..... 243 

Of the Land Department under the pre- 
OMIPUiOn 18 Ws sass wise d hati See eenveciedeweske 269 

Want of, in the General Land Office, will 
not limit the authority of the Department. 463 

Is conferred upon the General Land Office 
to control the action of the surveyor-general 
in issuing certificates of location under the 


ach of Vane 2.1698 uc ceie wc cee wew nd cticises 463 
Right of entry does not extend to members 
of the Missouri Home Guard.........-.... 25 Land Department. 
Improvements. See Jurisdiction. 


The receiver has no authority to receive 
money as the agent of an applicant for pub- 
lic land, and such action creates no obliga- 


See Final Proof, under Commutation and 
Pre-emption. 


indeninity. tion against the government -.............. 77 
See Railroad Grant, School Land. orks 
| Louisiana. 
indians. ! See School Land. 
See Homestead. ! at sted 
P | Michigan. 
indian Lands. Ste School Land. | . 


See Alienation, Final Proof (under Pre- 
emption), and Settlement. 

Under section 4, act of February 8, i887, 
allotments are provided for non-reservation 
Indians and their minors under the same 
restrictions as enacted for reservation Indi- 
ans, with the additional requirement of ac- 
$a Sebtlomenticss ok vss eos See saw teee ce 647 | 


, Military Reservation. 
See Reservation. 


Mineral Land. 


Hearing to determine character of land 
not ordered in the absence of application to 
appropriate the same .....- SU Ssueueieegeens 30 


INDEX. 


; Page. 
Failure to appeal from finding of local 
officers as,to character of land renders their 
decision final --... 2 .--...-2--6.- oot eee . 30 
Mineral claimant for land returned as ag- 
vicultural must show, as 2 present fact, that 
mineral can be obtained therefrom in snch 
quantities as to make the land more valu- 
able for mining than agriculture. .-.-..-- --.- 440 
May be segregated from land returned as 
agricultural at the expense of the mineral 
claimant .....--. Sein tal gat: Meee amie ea wee 440 
Segregation survey may bo ordered if 
~found necessary to set apart the mineral 
from the agricultural land in a 40-acre~ 


Effect of the act of March 3, 1883, ou a 
homestead entry for lands of known min- 
eral character (Alabama) ....-......-....-. 532 
Land returned as valuable for coai prior 
"to tlie passage of the act of March 3, 1883, - 
not subject to purchase under the act of 
June 15, 1880, until after public offering 
Alabama) ..... Seeatatetiiaatern Cra teiaie io tearaiiars 532 
Land returned as valuable for coal, and 
offered prior to the act of March 3, 1883, is 
not subject to entry if not offered since the 


‘passage of said act...---....-.---. -...-02- 74° 


Land not known as, covered hy settlement 
and filing made befure the act of March 3, 
1883, need not’ be “ offered” before the al- 
lowance of pre-emption entry (Alabama) .. 297 

Homestead entry on, initiated by settle- 
ment prior to the act of 1883, though not 
then ot record may be patented under said 
“act (Alabama) ..-.°.--..-.-. vista scence ne 448 


Mining Claim. ae 
See Survey. 


Circular of March 24, 1887, as to seabed re- 
“quired on application for patent ....--... 505 
Nou-compliance with paragraph 5, circu- 
lar of December, 14, 1885, may be waived if 
‘the proof is in conformity with prior regu- 
lations ...... cot esee ed weesee seth token ple 
_. Failure of the proof to show the requisite _ 
work or expenditure may be made good by 
Supplemental DIOOP. ctieSs cee aie cess 516 
The affidavit required of an applicant can 
not be made by agent or attorney if the ap- 
plicant is a resident of, and at date of appli- _ 
cation is within the laud district. ..--.-...-. 223 
Not allowed on an application wherein the 
land, on which are situated the discovery | 
shaft and improvements, is expressly ex- 
cluded, and the proof shows no mineral on 
the claim as entered, or the requisite ex- 
penditure for the benefit thereof. .........- 602 
_ In a survey that conflicts with a prior 
‘lode claim, where the ground in conflict is 
excluded, the applicant is limited to a line 
passing through the point where the lode 
intersects the exterior line of the senior lo- 
‘SROUMON Cnc e eaves Saisie Oss teeciee aa eee ace uns 361 


663 
Page. 
A mining compan y; on n application for pat- 
ent, must” ‘show that it has complied with 
local requirements in the matter of filing its : 
artivles of incorporation......-...--.------- 195. 
If the last day of publication comes on 
Sunday, an adverse claim filed on the suc- 
ceeding Monday is in time..---. --.----+- -. 430 
Proof of posting in the local office should 
he furnished by the register, and in the ab- 
sence thereof, evidence of such posting may 
be submitted by the applicant. ..-..-.-..-- 457 
Tf the published notice is not as explicit 
in description as the notice posted on the 
claim, the defect is the fault of the register, 
and may be cured by reference to the Board 
of Equitable Adjudication ........-..--..-. 457 
Tf an adverse proceeding is pending in the 
courts, when application for patent is made, 
the adverse claimant need not commence 
new action after filing protest . 
If the protest shows that an adverse pro- 
ceeding is pending in the courts, action 
should be suspended by the local office, un- 
til final disposition of such proceeding, 
though it may have been begun before the 
application for patent.........--....--.-..- 437 
On determination of judicial proceedings 
patent may issue to the applicant for such - 
part of the claim as he may appear to right- 
fully possess, if a vein or lode has been dis- 


' covered thereon. ......---.. sccenn secu ne eces 437 


A protestant, who claims an adverse in- 
terest, is entitled to be heard on appeal, 
where he alleges that proper action was not 
taken to bring him within the statutory 
limitation as to the period accorded for pre- 
senting an adverse claim....... Chine ciety giate 122 

A protestant, who alleges no claim pres- 
ent or prospective, that is recognized under 


the law is not entitled to the right of appeal. 439 


Survey ofa mill-site need not be connected 
with a mineral monument, or corner of the 
public surveys, if connection is shown with 
the lode claimed in conjunction therewith.. 195 

If tbe applicant for a mill-site is the owner 
of a lode, and the mill-site is located in con- 
nection therewith, patent can issue without 
a showing of $500 expenditure on the mill- 
SiG secs ley coe ewleteae Jeceeewue- taewui at 195 

Non-mineral character of land claimed as 
a mill site must be shown.....--...-...- -«- 195 

Mill-site must be used or occupied for min- 
ing or milling purposes.....-........---... 195 

Tf work is renewed ona claim, after it has 
been open to re-location, but before such re- | 
location the rights of the original owners. 
stand as though there had been no default. 388 

Patent for, should not contain a clause re- 
serving the right of a townsite-.-.......... 602 


. Minnesota. 


See Swamp Land, 


Wissouri Home Guard, 


See Homestead, under Soldiers’ Additional. 
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Page. 
Montana. 


See School Land, States and Territories. 


INDEX, 


Page. 

To avoid delay the Department may de- 
termine a case on its merits, if the record is 
complete and the parties in court, though 


eee the questions presented were not passed 
Mon tgage. upon below ..---...--..------ .--- 695- 

See Alienation, Where the rights of several parties are in- 

‘volved in a case the claims of each should 

Naturalization. | be disposed of in tbe decision of the General 
; TAnd Ome 4 oi con ssd cesta vinwecaecde ses: 279 

See Final Proof. | After transmitting the record in a contest 

A. declaration of intention; filed by the | the local officers should await instructions 

father, inures, if he dies prior to becoming before taking any action affecting the status | 

& Citizen, to the benefit of his minor son, who Of thé And 2 Seeds se ehe wetted ses aceses 12h 


may avail himself thereof by taking the final 
ORGS tose o2 SS 5ce oe ae eee sclera 60,289 
The statement of a settler as to the time 
when he filed his declaration of intention to 
become a citizen, accepted in the absence of 


After decision by the local officers they 
can take no action involving the disposition 
of the land until instructed by the Commis- 
sioner 

The local officers may, after due notice to 


Tecord evidenCe.........-..eeecenes cacrwes 520 the parties, inspect the land involved in con- 
POSE cn wodnwheeebewsdetee dds ensde ews wane 38- 

Notice. An inspection made by the register with- 

; out notice and after the case was closed, is 

See Practice. pot the proper basis for a final decision, but 
may warrant an order for rehearing.--...... 38- 

Oklahoma. Failure of the contestant to appear on the 

Circular regulations with respect to open- day to which the case was continued justi- 
ing the public lands to entry, and Presi- fies the dismissal thereof ee ate ee CAE. aoe 

dent’s proclamation .....+..---..2s-2+-2--0e 236 Where a motion to dismiss has been sus- 


tained the entry should not thereafter be 
canceled on the evidence already submitted | 
without affording the entryman further op- 
portunity to furnish testimony.-......-.... 

Objection to an officer appointed 0 take 
testimony should be made before the testi- 
mony is submitted ........- orn Rialmieeid Sewers 534 

Concurring decisions of tbe local officers 
and General Land Office on questions of fact 
will not be disturbed unless clearly agaiust 
the weight of evidence..........-........-. 

A. stranger to the record not cntitled to be 
heard as an intervenor without first disclos- 
ing his interest under oath..........--..--- 


Osage Lands. 


See Alienation, Final Proof (under Pre. 
emntion), Settlement. 


Patent. 


Jurisdiction ot the Department over the 
jand ceases on the issuance of ...........- 70, 471 
Certification, equivalent to ............ 24, 471 
Application to enter patented land con- 
fers no right upon the applicant to question 
the validity of the patent by which title 
PASSBU we daeseceee eas ttiveenecoteneessuees 24 
If regularly issued and recorded, title 
passes though the patent may not be de- 





AMENDMENT. 


livered to the grantee .........--..seeeeee-s 70 Of contest affidavit can not be permitted in 
Proceedings to vacate will not be advised the presence of an intervening adverse 
where title passed under a fall knowledge TIEE . -2oone connec ansennasasreneacarscnreees 446 


Motion for review may be amended.if no 
party in interest is injured thereby ........ 248 


of all the facts, and has remained undis- 
turbed for a long term of years, and is now 
held by purchasers in good faith.... ...... 

For mineral claim should not contain 
town-site clause...... 2... eee cece en ween 


APPEAL, 


See Mining Claim. 


Not the proper means of presenting new 
CUCKTIONG «oa ice ca wews etree eceebevescweee cs 
Will not lie from an order of the Com- 


Practice. 


See Contest, Evidence, Jurisdiction, Rea’ 


judicata, missioner requiring an additional affidavit 

in support of ax entry, only from his final 

GENERALLY. action, on the refusal or failure to comply 
Right of the government to be heard in With such Oder... ..sccnceonteceaneecesens 73: 

contest proceelingS .--..0.--..cenee ee nne 2, 598 Not defeated by failure to file specifica- 

Procedings on report of special agent... . 283, tions of error within tbe required time, 

306, 526 where such failure was caused by the appel- 

Decisions should not be rendered picece- lant’s inability to secure a copy of the deci- 


MeOAl sckciudeueuse veued (pens teekwanle oveged Ole 


1 


INDEX. 669 
Page. Page. 
Should be alowed from a decision cancel- NOTICE. 
ing: Au ‘entry O01 a Special agents: repart, "Must be shown affirmatively of record to + 
when the facts as shown therein are not de- 
‘ confer jurisdiction...........--. ....-. -.. 578 
MIGO oc cote tecsde Sigane ke aauess Secasseutaen 306 Mailing copy of, by registered le Eber thirty 
Will not lie from a decision of the Com- 
gs ; : days before date of hearing an essential in 
missioner ordering a hearing ..-....---- 372, 444 


Right of, should be: accorded to the heirs 
of a deceased’ pre-emptor trom a decision 
awarding the land to an adverse claimant.. 405 
Must be taken within the prescribed time 
by a.transferee who has notice of a decision 
adverse to the entryman -:........---.----- 4.85 
Ten additional days allowed for, when 


‘notice of the decision is given through the 


mails by the local office ---....--..-.... 66. 46 
In absence of, the decision of the local 
office becomes final secede aewese (BO 
Failure of the contestant to take, from a 
deeision of the local office dismissing his 
contest, will not preclude a subsequent as- 
gertion of his right thereunder, if the record 
does not affirmatively show dune notice of 
SUCH ACHON- cis cence bese ns cee e ae cnge ade 595 
Failure of the State to appeal from a de- 
cision o the local office, on a question under 
the swamp grant, will not defeat its right to 


appeal from the Commissioner’s decision 
THGOLOIN san oo Sa ec cee ee a Gesee oss Means oceee 64 


During tbe pendency of, from action of the 
local office, it has nojurisdiction over the case 


or land involved therein......,....-------5- 559 


Unperfected, is no bar to a hearing on the 
subsequent application of the appellant..-. 544 
Will not be dismissed on the motion of a 


former attorney of the appellant, who at the 


date of tha motion had ceased to represent 

the appellant. .0s.c.< <sces coerce ceecocseens 192 
Objection to the sufficiency of, will not be 

considered if raised for the first time on re- 


' CONTINUANCE. 


Application for, that depositions of wit- 
nessés who refuse to attend may be pro- 
cured, is in time if made on the day of trial. 197 


Costs. 
The local officers may require a deposit to 
cover the cost of taking testimony in a con- 


GONE vidwiewinde sd daiveceuacetcsiaoscs seers sens 408 
* HEARING. 

The ordering of, rests in the sound discre- 
tion of the Commissioner..-...........-..-. 444 


The exercise of discretionary authority in 
ordering, wil] not be interfered with, un- 
less an abuse of such authority is clearly 


Will not be ordered on the report of a 
special arent, if the facts as shown therein 
are not Uenled 2... Biewes edad. caecencsctesess 306 

‘Will not be ordered on an unverified state- 
ment to determine a question of priority al- 
leged in the tace of an adverse record . _u.-. 294 

‘ Should be ordered when a pre-emptor al- 
leging prior settlement offers to file for en- 
TOFSC LONG 23 stevceess cde cdaeewetee ewes cose Ole 


service by publication .......-..--....---+- 558 
Publication of, without the affidavit re- 
quired a3 tbe basis for such form of service, 


confers no jurisdiction .......-..----..---. 452 
Posting or the land is an essential in serv- 
ice by publication -....- sa. -ccnonsneesaus 578 


Misstatement as to date of posting will 
not defeat the service where the error is 
corrected by special affidavit and testi- . 
mony of the contestant .....-....-....---. 46 

Objection as to that given the entryman 
can not be heard from a transferee who was 
duly notified ....--.csc0-. 20: ses Socawseneee 46 

Transferee who is duly served with, and 
is represented at the trial, can not be heard 
to object that the heirs of the deceased en- 
tryman were not properly served--.....-- 197 

Insufficiency of, may not be alleged by 
one who has secured a continaance of the 
cage to-a day certain ....-...-02.---220---2- 524 

Should be given the sole devises of 2 de- 
ceased timber culture entryman in attack- 
IDG ThE ONULY - cose oe ence ans tess eeusesee 452 

Of timber culture contest should be 
served npon the heirs or legal representa- 
tives of deceased entryman:......---...... 452 © 

Diligence to ascertain the names and last 
known address of the heirs or legal repre- 
sentatives of deceased timber culture entry- 
WAY TOQUITOD 20:06. secre coe wees soe sete oe 452 

Of cancellation, to a sicosastul contest- 
ant, sent by unregistered letter is not suffi- 


Of all action affecting the Jand should be 
given 2 transferee who has notified the 
local office of his interest..-......-------..- 642 


REHEARING. 


.May be ordered on the report of the local 
officers based on an inspection of the land 
INVOLVOU a ssacsctexcaseeecuhamnaceeeenchhwes 38 

Should be allowed where evidences was 
introduced and considered on an issue not _ 
Taised on the hearing as originally ordered. 159 


REVIEW. 


The motion should set forth affirmatively 
the specific error alleged ...-....-.--.--.-- - 331 
Motion for, should be accompanied by an 
affidavit that the application is in good faith 
and not for the purpose of delay..-..-. --. 33k 
Will not be granted if the decision is 
warranted by evidence independently of 
the alleged erroneous finding of fact..---.-. 331 
Not granted on the ground that the de- 
cision is not supported by the evidence, if 
fair minds miczht reasonably differ as to the 
conclusion that should be drawn from the 
OVICCN OG snes cecans an sonGscneene Ceeneee occas 331 


666 


Page. : 


On the grounil thatthe decision is against 
the weight of evidence, only allowed where 
such decision is clearly against the palpa- 
ble preponderance of the evidence. ......248, 331 
Not granted on newly discovered evi- 
‘dence which goes only to impeach the credit 
or character of a witness 
On motion for, the Department may ex- 
amine any material question which it ap- 
pears from the record was not considered 
in the original decision. 
Decision denying a writ of certiorari not 
auhject io 
Application for, before the tribunal ren- 
dering the decision, should be made when 
new matter is relied upon to set aside such 
dlecision ......... 
Motions for second consideration sbould 
not be allowed 
Nota proper ground for re-review that the 
decision on review was prepared by the 
writer of the original decision.... ........ 
After disposition of a case on review, sug: 
gestions of fact or law not previously consid- 
ered may be presented by petition for such 
action as may be deemed appropriate ...111, 443 
Petition for re-review will be denied nn- 
less it presents some new question, or sug- 
gests ground for the exercise of SuDoEVG: 
ory authority 
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Preference Right. 


See Contestant. 


Pre-emption. . 


See Alienation, Eniry, Filing, Final Proof, 


Residence, Settlement. 


How initiated and perfected ............. 
Right of, not dependent upon declaratory 
statement Te b 
A person can uot legally acquire the right — 
while at the same time asserting a claim 
under the homestead law fur a different 
G5 a ceematei eee nits --- 200 
No rights acquired until fliers has been 
full compliance with the law, and payment 
made for the land...........--....00. -nenne 
Final proof and payment only secure the 
right to a patent in the event that it is 
finally determined that the facts warrant its 
issuance 
Rights not affected by delay in issuing 
final certificate if there has heen actual com- 
pliance with the law ...............2. 
The second inhibition of section 2260, R. 
S., does not apply to one who, prior to settle- 
ment or filing, sol in good taith that por- 
tion of his homestead on which he formerly 
resided . 
Joint o. nership in land is sufficient under 
section 2260, R. 8., to preclude removal 
therefrom to reside upon public land ia the 
same State or Territory........... ocakedien 


ee ee eros 
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Page. 
The inhibition in the second clause of 
2260, R.S.,is against one who ahandons resi- 
dence on his own land ‘'to reside”’ on the 
public land, and does not apply if the pre- 
emptor had in good faith sold the land on 
which he formerly resided before establish- 
ing his actual residence on the pre- oes 
claim . 
Deed from husband to wife, ereouted: in 
good faith, prior to the establishment of 
actual residence, removes the har under the 
second clanse of section 2260, R.S 
Right of, extends to timber iands, but the 
final proof should show that the land was 
taken in good faith for a home and not for 
the value of the timber alone. .. 
Land ‘settled and improved” by a pre- 
emptor only becomes ‘‘ subject to the entry 
of any other purchaser’’ where it was open 
to private entry at date of settlement 
Heirs of a deceased pre-emptor entitled to 
be heard as against an adverse claimant ... 405 
An intervening settlement right, set up to 
defeat a pre-emptor in default as to proof 
and payment within the stdtutory prriod, 
must be based on substantial acts of im- 
DIS VEMIGUG deuyanaticcere dc mes nae rods fete 
Claim may be transmuted to homestead 
under a¢t of March 2, 1889, if initiated prior 
to said act, though the pre-emptor may have 
perfected a bomestead entry ...-..-.......- 422 
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Private Claim. 


See Jurisdiction, Survey. 

The mistaken classification of a claim in 
the report of the register and receiver as 
among those already contirm:d by law will 
not bring it within the confirmatory pro- 
visions of the act of May 11, 1820.--...-.... 80 

There is no authority for the issuance of 
scrip under section 3, act of June 2, 1858, if 


’ the basis had not been confirmed by Con- 


SVOSS oy) cchechueseesesihiuaedacd sunkiese lak’ 80 
The claim for which indemnity is sought 
under section 3, act of June 2, 1858, must be 
shown to have been confirmed by Congress, 
and not located or satisfied in whole or in 


If aclaim depends for confirmation upon 
section 3 of the actof March 3, 1819, the con-. . 
firmee or his legal representative must iden- 
Lily be land cnc 5 ieee acts tees. 1 cat Se 

Indemnity under section 3, act of June 2, 
1858, will only issue to theowner of the 
claim to which title has failed, and:if the ap- 
plicant has parted with a portion of the land 
alleged as a basis, he can only receive in- 
demnity for the part yet owned.......-.... 463 


| Private Eniry. 


See Contestant. 

Public lands withdrawn from, by act of 
March 2, 1889. (Circular of March 8, 1889.). 314 

Lands which have been reduced in price 
sbould be re-offered at the reduced price 
before opened t0.......-. 22-220 eee ee senaee 87 


Page. 
Lands which have been once offered; then 
temporarily withdrawn, and afterwards re- 
stored, should not be sold at private sale 

without restoration notice -..-..- elke 87 
An entry which is voidable for want of 
restoration notice may be confirmed by the 

Board of Equitable Adjudication ....-....87, 189 
Void for want of re-offering must be can- 


The case of Eldred v. Sexton cited and 
distinguished-....... Jecictewece cin esha ees 87 
Lands affected by the repeal of the act of. 

June 2], 1866, not subject to, until offered. 
(DP EARGAG:) dsavne kc okie sidbweanecnens Sadasde, OO 
Not permissible for lands affected by the 
repeal of section 2303, R.§., uutil after offer- 
FUE oie tee ee cat ued awe Reieacas oxeeaseet 514 
Madein good faith, oflandineluded within 
- an indemnity withdrawal, may be referred 
to the Board of Equitable Adjudication, 
where the withdrawal is subsequently re- 
voked and no adverse claim exists -....--. 410 
Allowed fur land included within a prior 
swamp land claim, should be suspended, 
with the right to show that the land did not 
- pass under the swamp grant. If such fact- 
is shown the entry shonld be sent to the 


Board of Equitable Adjndication.........-. 644 | 
Though illegally allowed is, while of rec- 
ord, an appropriation of the land..--....-.. 514. 
Protestant, 


See Mining Olaim. 


- Public Land. 


See Desert Land. 


The grant to the Northern Pacific ex- 
pressly limits the increase in price to the 
‘‘reserved alternate sections,” and such in- 
erease does not, therefore, extend to odd- 
numbered sectiuns excepted from the grant. 58 
Price of, within forfvited railroad grants, 

and lands excepted from such grants, re- 
diuced to single minimum by the act of 
March 2, 1889. (Circular of March 8, 1889.) 314 
Covered by the settlement of a pre-emptor 
prior‘to the filing of the map of general 
route (Northern Pacific) is not enhanced in — 

' price as against the settler.....-.--.. .--«- 318 

Alllands subject to entry within the Jim- 

_ its of the Texas Pacific grant were double 
minimum in price from the date of with- 
drawal ou general route to the passage of 
the act of March 2, 1889... ...-...0--.. -.-.- 530 

Authority of the Commissioner to order 
into market isolated tracts of unoffered 
laud not abridged by the act of July 15, 1870. 421 


Purchaser. 


Sce Alienation, Final Proof, Homestead 
(act of June 15, 1880), States and Territories. 


Railroad Grant. 
See Final Proof, Railroad Lands, Right of Way. 
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GENERALLY. | 

The construction of a grant, daopted and. 
followed for many years in its adjustment, 
becomes a@ rule of property and should not 


he Ghanged......20.cnncescncsentnceassones 255 
The company required to ‘list ” its grant, 
Od: (WHdS cn cdecetacectcecueetsa sheece: Lo awed 30 


The failare of the company to “ list” 
lands within the granted limits will not de- 
feat proceedings had to determine the min- 
eral or non-mineral character of the land... 30 

The non-mineral character of the lands 
being shown, title thereto passes under the 


grant. (Central Pacific,)....-...-....--.-- 30 
Lands within an unforfeited grant not 
subject to entry......--.--eee eee e eens eee 589 


Land granted does not revert after condi- 
tion broken until a torfeiture thereof has 
been declared either through judicial pro- 589 
ceedings or legislative enactment...-...-.. 

The deduction required from the lands 
granted by the act of July 27, 1866, in so far . 
as the road located thereunder was upon 
the same line as that provided for in the 
grant of 1852, should be made from the ag- 


Page. 


gregate amount of the later grant ..-..-..-. 165. 


The odd sections within the primary limits 
of the grant of June 10, 1552, excepted there- 
from, but withdrawn under said grant, hav- 
ing been ‘“‘offered” after the adjustment 
thereof, aud before the grant of July 27, 
1866, were not reserved from the operation 
of the tatter.....-. Lo eo iuaphioobenaeseneeee 165 
Tbe provision in section 2, act of March 
3, 1863, with respect to settlement rights 
‘ton any of the reserved sections,” refers to 
the even numbered sections, not granted.. 570 
The number of roads provided for in the 
grant of June 3, 1856 (Alabama), considered. 33 
The grant to Minnesota in aid of a road 
“from Stillwater, with a branch via St. 
Cloud and Crow Wing,” is in effect an en- 


_tirety and indivisible (St. Paul, Minneapo- 


lis and Manitoba Railway)..-.-.-..-.---.-- 255 
Under section 2, act of February 8, 1887, 
lands occupied by actual settlers at definite 
location of the road (New Orleans, Baton 
Rouge and Vicksburg), and still remaining 
in their possession are excepted from the 
STAND coins eDcotts cans densenaseeswnvanece se a77 
The New Orleans, Baton Rouge and 
Vicksburg Company, its mortgagees or 
pond holders, have no standing in the De-, 
partment to object to the issuance of patents 
to the New Orleans and Pacific, if the latter © 
company has complied with the act of 1887. 25 
The grant to the New Orleans and Pacific 
took effect when the Secretary of the In- 
terior wag notified that the company had 
accepted the provisions of February &, 1887, 
and attendant obligations .......-....------ 25 
Settlement claims protected under the act 
of February 8, 1887, will not be affected by 
the fact that the land was included within — 
agrant toanuther company where sncb grant 
was subsequontly furfeited...----.---.-. ye 877. 
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ACT OF JUNE 22, 1874, 

Acceptance of relinquishment by the local 
office does not amount to au approval of the 
selections based thereon ................... 

Selections not authorized on relinquish- 
ment of indemuity lands to which the right 
of the company had not attached 


ACT OF APRIL 21, 1876. 


A pre-emption claim initiated before no- 
tice of withdrawal on general route was re- 
ceived, excepts the land from such with- 
UTE Als cs ack elated ea Sols 


ACT OF MARCH 3, 1827. 


Circular instructions of February 13, 1889. 348 
The act is remedial and should be con- 
strued liberally in favor of the bona fide set- 
MO eweg? eo lanee Te Ue es ts Aes alae 
In order to sustain a suit under said act it 
is necessary to show that the land has been 
erroneously certified or patented under the 
. 570 


472 


 erwmen- ewe 


canceled on account of a railroad grant, it 
should, under this act, be re-instated, and 
patent issued thereon if the settler has 
shown due compliance with law .....--...- 
It is the duty of the Secretary of the Iu- 
terior to re-adjudicate cases whenever it ap- 
pears that the pre-emption or homestead 
entry of a bona fide settler has been errone- 
ously canceled on account of a railroad 
STAUE <Gec2ioevdeetcys BE OPT 318, 382 
Plea of res judicata can not he interposed 
to relieve the company from proceedings 
ander the-aet 4-5 cece carceteececseshceaws 
A judicial decree awarding possession to 
@ purchaser from the company will not pre- 
vent the Department from taking jurisdic. 
tion under said act.............-2.2 een ee 
The right to re-instatement conferred 
upon the settleris superior to that of a bona 
fide purchaser from the company .......... 
Section 3 of said act anthorizes re-adjudi- 
cation where an application to tile or enter: 
has been erroneously rejected by the local 
office 
The act entitles a settler to perfect a 
homestead entry for the entire tract origi- 
nally applied fur notwithstanding the issu- 
ance of patent to him under the homestead 
law for a part of said tract. ....-......-.... 382 
‘The right to re-instatement under said act 
is defeated by a voluntary abandonment of 
the claim before the grant attached........ 
A relinquishment execated on notice that 
the entry had been suspended isnot such a 
‘ voluntary ’’ abandonment as will bar re-in. 


318 


statement under the act....-- 2... cc ewe eee 224 
INDEMNITY. 
No right prior to selection............... 21 


The joint resolution of May 31, 1870, 
created a second indemnity belt (Northern 
Pacific) 
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Selections may be made within the tirst in- 
demnity belt, irrespective of State or Terri- 
torial lines (Northern Pacific) 

Selections of unsurveyed lands not al- 
IOWEG. (52 sa eo ose awed ues gue owctal ute 

Selections should be made from lands 
nearest the granted sections in which the 
loss is alleged.........-nc--0cceeccesecaccees 

If the indemnity provided for one of the 
lines or branches (St. Paul, Minneapolis 
and Manitoba Railway) prove insufficient 
therefor, the deficiency may be supplied 
from the indemnity limits of the other lines 
OF DYANCER swe ccs cdi ieee ee eee ceed tee 

May not be selected within the granted 
limits of another road, though such road 
wag not constructed within the period fixed 
by the statute, but was definitely located, 
and the grant therefor remains unforfeited. 33 

Expired filing of record does not bar se- 
lection of the land, unless it be shown that 
the pre-emptor bad not in fact abandoned 
the land (St. Paul, Minneapolis and Mani- 
toa Railway) sccuwese eeu ceeukcesessaco ices 

On application to select land covered by 
an expired filing, a hearing should be had 
to determine the status of the land (St. 
Paul, Minneapolis and Manitoba Rail- 


307 


255 
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Withdrawals for the Memphis and Little 
Rock Company and the Madison and Por- 
tage Company revoked .........-......-+-- 


LANDS EXCEPTED. 


Settlement claim existing when the grant 
becomes effective excepts theland embraced 
therein.....- 2 eee eee ee eee ee wee ee B62, 865, 878 

Pre-emption filing made the same day the 
map of general route was filed, and of re- 
cord when the order of withdrawal was 
made thereon, excepts the land included 
therein from the withdrawal............... 

Land included within an expired filing is 
not excepted from the grant of May 15, 1856 
(Iowa), in theabsence of a pre-emption right 
at definite location. .-.........-.---.000-- 

An unexpired filing of record at date of 
definite location excepts the land covered 
thereby from the grant (Northern Pacific). 

Under the grant to the St. Paul, Minne- 
apolis and ‘Manitoba Company, the exist- 
ence of a filing, when the grant became ef- 
fective, will raise a presumption of right, 
which, in the absence of proof to the con- 
trary, is conclusive as against the grant.... 380 

The existence of homestead and settle- 
ment rights at the date of the attachment 
of tbe grant excepts the land therefrom.... 58 

A claim resting on settlement, residence, 
and improvement, existing when the grant 
becomes effective, excepts the land covered 
thereby from the operation of the grant.520, 542 

Does not take effect upon land within a 
prima facie valid homestead entry.-.-..... 


386 


INDEX, 669 


Page. 
Land not free from *‘ pre-emption or other 
claims or rights ”’ does not pass, and the 
validity of such claims is not material 
(Northern: Paciic.) 5 case ee iseewscseee- on BTS 
A claim resting on settlement, residence, 
- and improvement, existing when the grant 
becomes effective is within the excepting 
phrase ‘‘occupied by homestead settlers ” 
{Northern Pachiic.) i. <.eseeae cccecs seecan ss 362 
Land within the subsisting granted limits 
of the Atlantic and Pacific, when the map 
of the designated route of the Southern 
Pacific was filed, is excepted from the grant 
to the latter company.....--...---..--aeeee 282 
The abandonment of a settlement claim 
after withdrawal does not render the land - 
subject thereto. .......-..cceg csecwecesecnes 542 
WITHDRAWAL. 
Procedure ‘on revocation of ‘adeninity 
withdrawal.......-....-...- er re 237 
Under the order revoking its indemaity 
withdrawal, the ‘right of the company to 
make selection” should be determined by 
the land office, in cases of unapproved selec- 
tions covered by applications to file or 
(ONGOD jcc ceetercutbes cae eee ounereesaowneese 237 
An executive withdrawal should be given 
effect only to the extent intended by the 
DOD Sr CMGI he eside aes tecmenin onetiecmiinsdes's 21 
The revovation of an indemnity with draw- 
' altakes effect as soon as issued, and a set- 
tlement.on land within such withdrawal, 
existing at the date of revocation, will be 
protected as ayainst a subsequent selec- 
TOD woes Mass ele eels eee es ee cau eeteses = 355 
The company will not be heard to object 
to a settlement claim within its indemnity 
limits, after revocation of the. withdrawal 
and in the absence of a selection...-....... 355 
A settlement within an indemnity with- 
drawal-is unavailing as against the com- 
pany’s right of. selection ....-...-........ 355 
aA prima facie valid entry for land with- 
drawn as indemnity is relieved from con- 
flict with the grant on revocation of the 
withdrawal, if theland has not been selected 243 
On general route for a branch line: will 
. not reserve lands for the mainline. (North- 
Orn PACHiG. Fi chs ode bece cen Gned stewie 365 
An unauthorized indemnity withdrawal 
is no bar to a homestead application, and 
snch application will defeat a sieaeeiciaiay 
BCLOSHMON 4s cana hein eek Ondemaak decease 282 
Entry allowed, under an existing prac- 
tice, for land within an indemnity with- 
drawal is not illegal, though subject to the 


Tights of the company..-....-...---..--se- 243 
Entry within an existing withdrawal is 
invalid as against the grant.--..........-.. 570 


An expired filing, in the absence of a set- 
tlement right claimed thereunder, does not 
exeept the land covered thereby from the 
operation of a withdrawal...... sottecceeee 570 


Page. 
A settlement right existing at the date of 
indemnity withdrawal excepts the land 
covered thereby from the effect of such 
WIMMERA AL cows soon cnawecces eote cease 21 
A filing, based on settlement prior tosur- | 
vey, made when it was held that an indem- 
nity withdrawal did not take effect upon 
unsurveyed land, is good as against the 
WIbROTaA WEL. 2 see oo Sune beg eneeet eds tetsieenae 21 
Prima facie valid filing of record excepts 
the land covered thereby from withdrawal 
on general route. (Sioux City and Pacific). 292 
A homestead entry of record at date of 
indemuity withdrawal excepts the land 
UMCLGILON Ais oeescaucdsse eveosnwoussbencs 588 
A claim based on settlement, residence, 
and improvement existing at the date of 
withdrawal .on general route, excepts the” 
Jand included therein from such with- 
drawal. (Northern Pacitic.)....-...... -.. 362 


Railroad Lands. 


Circular instructions of February i3, 
1889, under the act of March 3, 1887.. ..... 348 
Section 4 of the act of March 3, 1887, con- 
fers a preference right upon purchasers in’ | 
good faith from the company..-.-........-. 570 
Method of procedure and proof required 
under application for the right of purchase | 
a3 provided in section 5, act of March 3, 


Land excepted from a railroad grant and 
consequently not withdrawn for its benefit 
not subject to purchase under the act of 
JSANUATY 10, Lab l ossvoteneetes cecteraxds Gases It 
Purchaser under the act of January 13, 
1881, must show actual settlement, and that 
he Can not acquire title under the pre-emp- © 
tion, homestead, or timber culture law.... 344 


Receiver. | 
See Land Department. 


Record. 


Integrity of, not impeached by an unveri- 
fied statement........2......2.-- nee seseene 294 


Rehearing. 


See Practice. 


Relinquishment. . 
See Application, Jurisdiction. 


Effectually divests the entrymau of ‘alll 
claims under the entry....e.- 2-0 ewan seen 606 
To be effective must be the voluntary act 
of the entryman ........- eee Cee 192 
. Filed after the beginning of a contest can 
not defeat the right of the contestant:..... 357 
Does not inure to the henefit of a coutest- 
ant unless it be found thatit was the result 
of the contest. ..-.......--..--2. ---0. 220. 357 
Filed pending contest, and as the result 
thereof, inures to the benefit of the contes- 
GARD 225.2% vee er ee ee Seen w ae eee eld aie’ 400 


670 


Paze. 
Of a desert land ontry when filed opens 
the land at once fo setilement aud entry-.371, 605 
Made by the entryman after mortgaging 
the land will not defeat the right of the 
mortgagee to show that the evtryman was 
entitied to patent ...---......-2----en ewes 618 
Made by the entryman after he has parted 


with his interestin thelandisnullaud void. 641 


Repayment, 


Not allowed in the absence of statutory 

authority . ..----- 102, 462 
Not allowed if the ented can be confirmed. 462 
A decision denying the right of,and long 


see ee esse ewne a -=se me 


acquiesced in will not be re-opened ........ 134 | 


Application for, should be. made when 
second entry is allowed, instead of asking 

credit on second entry for fees paid on firs. 239 
Right of, not impaired by relinquishment 
filed nnder the advice of the General Land 
Office..-.....---. Sieeeeeeeter uate Sacsaes ee 

Not allowed on lain of excess, where 
double minimum price was paid for lands 
within the Texas Pacific grant prior to the 


May be allowed of douhle minimnm excess 
erroneously charged for land reduced in 
price by the act of March 2, 1889 .......--.. 583 

Will not be allowed of money deposited 
with the receiver as agent of the applicant. 77 

Can not be allowed of monsy deposited to 
cover the cost of office work on the survey 
of @ mineral claim, though the deposit is not 
BX RONICN sce wasanesenus. Leaieucregeaveuns 102 

An entry allowed by the local office on — 
testimony afterwards rejected as insuficient 
by the General Land Office and the Depart- 
ment, is an entry ‘‘erroneously allowed ” 
for which repayment may be accorded in 
the absence of bad faith...-.......--......- 423 

Desert land entry allowed on insufficient 
evidence of reclamation, is an entry ‘‘ erron- 
eously allowed,” and if subsequently relin- 
quished on account of inability to show re- 
clamation, repayment may he allowed in the 
absence of bad faith....-. (oak caanemasawnwurs 491 

Allowed where through mistake tbe. sct- 
tlement and improvements of the entryman 
were not on the land covered by the entry 
and it was accordingly canceled ........-... 188 

Right of, recognized where the entry was 
allowed on final proof irregularly submitted, 
and the eutryman can not make new proof 
HG TOQUITON sh vec twhoeiewceeensetowseew oss 636 

May be allowed in case of graduation en- 
try erroneously allowed for land that passed 
under the swamp ¢crant ..........--....---- 621 

May be allowed where commutation 
proof, made in good faith, is found insufi- 
cient in the matter of residence, and the 
entryman not being able to show further 
- compliance, relinquishes his claim tuo the 
IPN co vehevcotusasliemeees ean esedesnace 162, 423 
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With the rightto thereafter submit ordi- 
nary homestead proof can not be allowed to 
one whose commutation proof is found in- 
sufticient, but whose entry is nut canceled. 84 
Not allowed to one who as assign~e under 
a graduation entry made cash payments in 
lien of settlement and cultivation.......... 134 
Will not be allowed if the entry is cau- 
celed on account of its fraudulent char. 


One who procures an entry through false 
testimony is not entitled to; and a trans- 
feree under such an entry has no better 
right than the entryman .......... ....... 140: 

The transferee holding the present inter- 
est in the land to which title has failedisthe _ 
party entitled: (0. .nc sec cwsasiesieecseyeescies 636 


Reservation. 


Disposition of abandoned military, not af- 
fected by the act of March 2,1889. (Act of 
that date and circular thereunder) ........ . old 


_ actof March 2, 1889 ........----..2--e.e-eee 530 | Residence. 


See Final Proof, Settlement, 


GENERALLY. 


Leave of absence permissible under the 
act of March 2,1889. (Circular of March 8, 
PSBO) oon cenica) oielana Walaa lees waved airesioas 314 
Temporary absencos may ve properly ex- 
cused if the good faith of the settler is ap- 
POPC G bes be cea e cessed ke swetecuwwe gee ces 60 
Acquired where presence upon the land 
is with the intent to make it a permanent 
home to the exclasion of one elsewhere .... 248 
Temporary absences for the purpose of 
earning a livelihood do not authorize a pre- 
sumption of abandonment .........--. .517, 639 
After the establishment of, absences 
caused by sickness may be exensed..-...... 353 
Inhabitancy not impeached by temporary 
absences to secure means for the improve- 
ment and purchase of the land............ 615 
Credit for, from the time it actually be- 
gan may heallowed to one who procures the 
cancellation of a prior eutry covering the 
PRG. 622 i teres dea ensaweeavawnehvaead sane 227 
Intention to leave the land after making 
final proofmay be compatible with good 
SOU c> LG ooas veers eeeeekeee, ieeeus tea Gein 508 
Continuity of, not broken by forcible ous- 
ter from the land, and pupeednens compul- 
gory absence therefrom ..-.......:--.-. «1. 591 
Not incumbent upon a settler who has 
been wrongfully ejected from his land to 
make a new settlement on that part of the 
claim not in dispute, pending judicial pro- 
ceedings to recover possession...-.....-.-- 593 
Of a married man held to be where his 
family resides, in the absence of proof to 
£6 CONTENT 26 ete secssactrece co scsenn aa Ol5, 629 


INDEX, - — 674 


After the establishment of, absence 
caused by official duties will not work a for- 
feiture of the settlor’s rights.....-..-..---. 85 

Conclusive presumption of abandonment 


' notraised by the fact that the claimant, 
. while absent on account of sickness, voted 


in the precinct where he had been taken for 
treatment ....-.---.-. jacpeh cotaereteudoeveese 353 
Not acquired: by one who goes upon pub- 
lic land with the fixed intention of leaving - 
the same, after colorable compliance with 
the law, and in the mean time substantially 
Inaintains a home elsewhere.....--..-.-.-. 615 
Not acquired or maintained by going 
upon or visiting land for the purpose of 
complying with the mere letter of ths 
LONG cc. ceoiesivntedeweatwas ees owaees ss eee, Ob0) Ook 
On a tract covered by the entry of an- 


- other is unavailing if itis abandoned prior 


to the cancellation of said entry and not re- 
sumed until after the intervention of an ad- 
WOrsO TIPNG is caus ce cubweakney Manta Seweiy oer 584 


COMMUTED HOMESTEAD. 


A period of six months inhabitancy im- 
mediately preceding entry required as:a test 
of good faith; but temporary absences 
caused by poverty or ill health will not im- 
pair such inhabitancy....-....-.--....- 634, 639 

Six months’ presence on the land for the 
purpose of carrying out the letter of the de- 
partmental requirement, with the intent to 
discontinue inhabitancy at the end of that 
period, not accepted ...-....-.--..-..-2--. 285 


HOMESTEAD. 


Essential reqnirement of homestead law, 
dependent upon actual inhabitancy of the 
land to the exclusion of a home else- 


“WHOLGsdcckiwwocnuavepitenaseduced<coecus 576, 584 


Must be established under homestead en- 
try within six months from date thereof, 
and failure in this requirement is consid- 
ered a defect requiring explanation........ 566 
No one bui the wife, during the life of the 
entry, may allegs ‘‘desertion” in prov of 
abandonment ..-.....-- 2. eee nee wet ee ee ee 26 
An absence to procure a support for the 
family, though covering several years, is 
not abandonment if the family lives on the 
land in the mean time.-......-....--..-.--. 626 
In computing military service in lieu of, 
eredit should not be allowed twice for a 
period covered by two enlistments......... 227 
A homesteader who takes title to the tract 
on which his house is situated by scrip lo- 
cation and removes to another part of the - 
original claim can not be credited for resi- 
dence on the first tracth........--0---.2.2-2. 547 
Credit for, while the land was held onder 
his previous timber culture entry, may be 
allowed a homesteader in the absence of an 


intervening Claim ......--....--2..-e--n0- 45, 192 





. Page. 
PRE-EMPTION. - 
Absence in military service permissible 
if actual residence has been established ... 570 


| Res Judicata. 


See Jurisdiction, 
A decision long acquiesced in will not be . 


OisUr WeGs oo ees ache does cecedetesee eee 134 
A. ruling on a question not involved in 
the case is not conclusive.........----- -.- 188 


The final decisions of the head of 2 de- 
partment are conclusive, with certain ex- 


. ceptions, upon his successor ........-.-..-- 255- 


Plea of, not good as against the proces d- 
_ Ings directed by os act OF March 3, 1887... 318 


Review. as 


See Practice. 


Revised Statutes. 


See Statutes, also Revised Statutes cited and 


construed page XVI. 8 


The right to take material from the pub-- 
lic land conferred by the acts of 1872 and: 
and 1875, as defined bythe word ‘‘adjacent 
does not extend beyond the tier of sections 
through which the right of way passes, and 
an additional tier of sections on either side. 42 

The act of March 3, 1875, is applicable to 
the Denver and Rio Grande Railroad Com- 
pany aod not inconsistent with the act of 
LOA ce wedvustset exes boas Judd adewenweneienels. 41 

Timber may not be taken from lands ad- 


Jjacent to one part of the road for the pur- 


poses of constructing another part...-..-.. 4% 
Depots, station houses, etc., not included 
in the term ‘‘ railroad” .-_.....-.-.---..-2- 4 


Privilege does not attach on the filing and 
acceptance of the articles of incorporation | 
and proofs of organization, but on definite 
location, either by actual construction or 
La | ee eae 115 

A map of definite location not required 
to secure, if a road has been actually con- 
structed by a2 company which has observed 
the preliminary requirements .-....---.... 115. 

The notation of the company’s right on 
the entry papers is not authorized where 
the road is constructed over unsurveyed 
land, and an entry is afterwards allowed for 
land through which the road extends.....- 115 

A statement reserving the right of the 
company may be placed in a patent issued - 
under an entry allowed for lands over which 
a road was previously constructed and at a 
time when the lands were unsurveyed...... 115 

Opinion of the Attorney-General requested 
on the authority of the Department to re- 
voke an allowance of right-of-way privileges 374 


School Land. 


Grant of, compared with the swamp grant 308. 
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INDEX. 
Page. | Page. 
Confirmatory provisions of the act of A lezislative reservation of, not defeated 
March 1, 1877, considered (California) ...... 4 by a subsequent executive reservation of 
Indemnity selections certified prior to the the land for military purposes (Michigan) . 560 
act of March 1, 1877, for losses alleged in The selections authorized by the act of 
townships made fractional by the segrega- May 20, 1826, are not ‘‘ lien” selections... .. 563 
tion of swamp lands, will not be disturbed Under the act of 1826 the State (Louisi- 
(California.) ..-....----2--e eee. cee n ee cee ene 4,24 ana) ig not entitled to indemnity for sections 
Right of purchase under the act of March in place, but covered by private grants .... 126 
1, 1877, not defeated by the erroneous can- The act of 1826 includes selections for 
-cellation of a selection. ..........---------- 326 ‘radiating ’’ and other irregular surveys 
The rejection of an application to pur- (LOUisiSN9): oeceecccessccenses cee deen te sees 126 
chase under the act of March 1, 1877, will If full compensation has been received on 
not bar a second applicatiou by the same account of a fractional township, further se- 
party based on a different claim .-,;. --.-.. 326 lections will not be allowed on the ground 
An applicant for the right of purchase that the basis in the original selection was 
under the act of March 1, 1877, is *‘an inno- improperly described as a part of sections 
cent purchaser” if his vendor held without 16 and 36; and this rule applies whether 
notice of defect in the State’s title. --.. .-0- B26 such selections were made before or after 
If one who bas settled prior to survey sub- the act of March 1, 1877 (California) ........ 307 


seqnently thereto abandons the land the 
title of the State attaches to tbe school sec- 
tion as of the date of survey, and the right 
of the State to select indemnity ceases .... 
Settlement on, prior to and existing at 
survey excepts the land from the grant, and 
entitles the State to select indemnity so long 
as the claim of the settler exists ....-...-.. 495 
A purchase after survey of the posses- 
sory right of one who settled prior thereto, 
confers no right as against the grant....... 495 
If the State makes a selection in lieu of 
land covered by settlement at survey, the 
reservation is transferred from the basis to 
the indemnity; and by the same act the 
claim to the basis is relinquished and the 
land opened to entry ....-.------6---eee- eee ; 
Title acquired by valid selection will not 
be impaired in the hands of the State's 
granteoc by a subsequent duplication of the 
DORIS cwisewds coGew secon cacwetedeusce ese sees 
Irregular selections of lands sold to inno- 
<ent purchasers prior to the act of July 23, 
1866, confirmed by section 1 of said act 
(California) 
A selection improperly allowed, because 
of a prior pending claim, may be allowed to 
stand on the removal of such claim from 
the record.....-.. 
A selection made on a valid hasis, but in- 
eluding in part landa excluded therefrom, 
may be approved as to the tract subject to 
selection 
The State is entitled to select indemnity 
of the cbaracter and class it would have re- 
ceived had there been no deficiency 
Where the basis would have heen double 
Winimum, if it had not been reserved for 
school purposes, the State (Minnesota) is 
entitled to select double minimum land.... 
Double minimum Jand may be taken in 
lieu of double minimum Joss, but not for 
_ single minimum loss (Louisiana)....---.--. 
Trrecularity in the form and place of sec- 
tion 16, arising from the survey of the 
township, will not defeat the grant......... 
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 -pnrpose toa State.....--..... ete cee at 


The act of August 9, 1888, does not au- 
thorize the Secretary of the Interior to rec- 
ognize settlement rights acquired after sur-_ 
vey and require the Territory (Wyoming) 
to select indemnity therefor... . rere a.--. 495 

An act reserving lands in a Territory 
(Wyoming) hus the same force, so far as the 
reservation goes, as a grant for the same 


Scrip. 


See Private Claims. 


Commissioner may order a hearing to de- 
termine the validity of a location 
Validity of claims may be passed upon 
where adverse claimants voluntarily appear 
at a hearing..-.-. i Juwe, Wena aalouse es teehee 
Adjustment of a location to the lines of 
the public survey does not validate a loca- 
tion theretofore invalid 207 
Sioux half-breed, is not subject to transfer 207 
Transfer of Sioux half-breed effected 
through powers of attorney will not be rec- 
ognized 
Issued to the Sioux half-breed, requires 
in location on unsurveyed land ashowing of 
improvements made for his benefit..-...... 
Improvements made for the benetit of one 
claiming the right of location under a power 
of attorney are not within the intent of the 
law 
A. location mae in accordance witb the 
law passes title out of the United States... 207 
Location by one holding scrip in violation 
of law, confers no title--..--..-.--+---+----- 


eee wens ewe 


ee died 
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Selections. 


See Railroad Grant, School Land, States 
and Territories, Swamp Land, 


Seminole Lands. 


See Townsite. 
Circular of April 1, 1889.......-..-2..---- 336 
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Page. 
Settlement. 
See Entry, Filing, Residence, Schoot Land. 


Acts constiluting, considered and defined. 417 
Rests on acts perfurmed in person by the 

party claiming the benefit thereof....-..-.. 623 

And residence not the same .....-..-...- 502 

Right can not be acquired or maintained 

on different traets at the game time. .96, 200, 461 
Prior to survey confers no vested interest 

in the land. 
Priority of right determined on hearing 

as between pre-emptor and homesteader. 528, 623 
Conflicting rights acquired prior to sur- 

vey adjusted through agreement of the par- 

THOR sic chest aseesusedasewelseaueas 536 
Rights are not acquired by the purchase . 

of the possessory rights and improvements 


Of BNOCHEP oe Sen oc Seis beh eoccc ceecdeewewd 623 


And improvement before survey on land 
included within the known settlement right 
of another are invalid as against the prior 
HACUbER sioetucccesek lace acsaceuepeeeteece 630 
Upon land covered by the entry of an- 
other confers no right as against the entry- 


man who complies with the law......-.---. 227 
Land covered by final homestead entry 
not subject tO.-.... eee n cence en ene ene enees 243 


In good faith on land covered hy the entry 
of another, will not deprive the settler of the 
benefit of the act of May 14, 1880, where no 
adverse claim exists......-...------.------- 448 
Rights not acquired by one who enters 
upon and retains possession of land under 
contract of purchase from another......... 207 
On cancellation of an entry under contest 
a bona fide settler then on the land is enti- 
tled to the right of entry as against every 
one except the successful contestant...-..- 597 
Of an alien, on unsurveyetl land, protected 
through his subsequent declaration of inten- 
tion to become a citizen,and declaratory 
statement filed when the land pecans gub- 
ject thereto {ican ele tee tsamaee sat eee aes 536 


OsaGE LANDS. 


If the settlement is not bona fide, but for 
the benefit of another, the settler is not an 
‘‘actual settler’? under the act of May 28, 
1880 3c oe esweeds midcitiedwem ames Sata ae orda cians 173 
An “actual settler” under the act of May 
28, 1880,is one who goes upon the land in- 
tending to make it his home, aud does some 
act thereon indicating such intention, and 
sufficient to give notice thereof to the pub- 
i aia Sanaa at. ETO 


Hits tient cece wokees eeeere cen 


Soldiers’ Homestead. 
See Homestead. 


States and Territories. 
See School Land, Swamp Land, 


A ‘purchaser in good faith” under sec- 
tion 7, act of July 23, 1866, defined (Califor- 
nia) ..-.. Ren At ere more ane Ne se 144 
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Page. 
The conditions under which the right of 
purchase is accorded by section 7, act of 
July 23, 1866, specified (California) ....-.-. 144 
The conveyance of an undivided interest 
does: not carry the right of purchase under 
the act. of 1866.-..... aS ahemid vucicenareeaels 144, 279 
Right of purchase under section 7, act of 
July 28, 1866, is only conferred upon one — 
who purchased from Mexican grantees a 


definite tract of land (California) .......144, 279 


The right of purchase under section 7 does . 
not relate back to former claimants, but ex- . 
tends to those then holding lands, purchased 
in good faith before the rejection of the 
grant, and who had from date of purchase 
to the passage of tbe act continued in actual 
possession thereof within definite bounda- 
Ties (California) a cisciscos Genser vewnce dade esi 144. 

By the act of June 9, 1880, the right of the 
State (Florida) to select indemnity is con- 
fined to ‘‘vacant unappropriated public 


LPNS... coh deetus sees Hace cceStacusaee ese 380 


The Department controls selections under 
the university grant until they are ap- 
proved, and may authorize the change of a 
selection which embraced a bona fide set- 
tlement claim made without notice of the 
selections (Montana)...-..-..--------teese= 55 


Statutes. 


See Acts af Congress and Revised. Statutes. 
cited and construed pages xv and XVI. 
Coutemporaneous and uniform interpre- 
tation is entitled to weizht in ‘the construc- 
tion of the law, and in cases of doubt ought 
to turn the scale. o..2-.5660.2505 ecceceeses cn 17 
Conteniporaneous executive construction 
of a doubtful and ambiguous law entitled to 
PREGA TOSPOChs sos ccae Goce saneneeed ec cceuee 93 
Rights acquired under an existiug con- 
struction of the law will not be impaired by+¢ 


a later and different interpretation...--. . 104, 399 
Executive construction of, should not be © 
changed except for cogent reasons......255, 279 


Acts in pari materia, though passed at dif- 
ferent times, and not referring to each 
should be taken and construed together.... 363° 


Survey. 


See Accounts, Hntry. . 
Returns presumptively correct .......440, 467. 
Return of, a pre-requisite to the acquisition 
of vested rights under the settlement laws. 541 
Character of streams that should be me- 
andered.......-.- iu aceenebeuadseunni en ete 158 
Augmented rates allowed where the lands 
are mountainous or covered with dense tim- 
ber or underbrush.......--....---.--.--- 255, 364 
Section 2411, R. 8., providing per diem 
rates, applicable only to California and Ore- 
BOT .. one enw en cone ncerwencensmscneccere ence LOE 
Appropriation for, confined to’ ‘lands 
adapted to agriculture and lines of reserya- 
tions” is available for survey of 2 private 
claim, the extent of which has heeu finally. 
settled, and a survey thereof directed ..... 254 
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Subdivisional surveys in ‘‘ No Man’s 
Land” may be made from the appropriation 
of October 2, 1888, if such money is not re- 
quired for the survey of townships occupied 
by actual settlers.-...........---------+++-- 
Money deposited for the cost of office 
work on a mineral survey, and remaining 
unexpended, may be applied on new 


Swamp Land. 
General character and scope of the grant 
GONSIGOLED . av cncsecs non csctessivwcodecceces 
Swamp grant compared with the school 
OTANE . 2 cae ccc nnccenans sconce ccccensccccncs 
Right of the State to be heard before the De- 
partment on the final adjudication of a claim 
- Selections of unsurveyed lands by esti- 
mated areas may be patented if they can be 
designated by an accurate description 
(Florida) 
Selections of sidanveged lands made in 
accordance with existing regulations and 
reported prior to the act of March 3, 1857, 
beld to be contirmed by said act. 
Selections, by estimated areas, of: unsur- 
veyed lands permissible, in the absence of 
conflict with other claims, if the entire body 
of land is of the character granted........-. 
Selections of nusurveved, must be gov- 
erned by the facts in each case........-.... 369 
The exception of settlement rights in the act 
of 1857,is not applicable to the State of Florida. 65 
A list of selections finally rejected prior 
to the act of March 3, 1857, is not confirmed 
DY S81G BOG ose c cece cnt eeegebeneweras cues 
Issuance of patent under the grant, de- 
feats confirmation of sale as provided by 
act of March 2, 1855.....---...--.-.2..cceee 
A prima facie valid claim nnder the 
swamp graut reserves the land covered 
thereby from sale or other disposition ...... 
The finding of a commission, mutually 
agreed upon, that a certain tract is of tbe 
character granted does not preclude the 
Department from reviewing such finding or 
resorting to other evidence (Minnesota).... 
Though the field notes may show the land 
to be of the character granted, it will not 
pass to the State if the falsity of the returns 
is shown (Minnesota) ...........-.--.--.-04- 
The burden of proof is with the State if 
the returns do not prima facie show the 
swampy character of the land.....--....... 
The greater part of a 40-acre tract 
shou!d appear to be of the character granted 
in order to sustain the claim of the State. -. 
Lands temporarily reserved for the bene- 
fit of the government at the date of the 
grant ate not excepted therefrom, but pass, 
as of the date of the grant, on being relieved 
from the reservation (Michigan)....-....--. 
Lands segregated by the State (Califor- 
nia) as swamp, before the act of July 23, 
1866, by surveys in conformity with the 
system acopted by the government, were 
confirmes io the State by said act.......... 
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Timber Culture. 
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See Contest, Entry, Final Proof. 


The eight years of cultivation must be 
computed from the time the full acreage is 
planted 

Non-compliance with law not excused on 
the plea that the land is too wet for the cul- 
tivation of trees, if the character of the 
land was known at entry, and no effort was 
made thereafter to improve its condition. -- 

That the trees have not reached a partic- 
ular height or size will not warrant cancel- 
lation, if the entryman has been diligent in 


191 
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cultivation ..... 200.2 --- 2-2 ete ee eee eee ees 533 
No particular heigbt or size of trees re- 
quired prior to the issuance of patent.....- 191 


Failure to secure the requisite growth of 
tbrifty trees warrants cancellation, if such 
condition is the result of negligence and bad 
faith in the matter of cultivation....--.--.- 


Timber and Stone Act. 


To except land from entry under said act 
it must appear that crops can be raised 
profitably thereon. ....-.--------------ss0e 

In a hearing to determine the priority of 
right between an applicant and an alleged 
prior settler, the character of the land may 
be also placed in issue..-.-..--0-seee- eee es 159 

An application to purchase nnder said act 
should not be rejected on account of a tem- 
porary order of reservation made by the 
General Land Office after the application 
was filed and notice thereof given.......... 

If the character of the land is called in 


question a hearing should be ordered ..-... 412 
Timber lands may be taken under the set- 
tlomient law. onic ss0esceceen cece taeceee res 641. 


Timber Trespass. 





See Right af Way. 


Right of recovery as against a railroad 
company for timber taken from odd sections 
within indemnity limits not defeated by a 
subsequent selection of the lands .......... 

Civil and criminal proceedings advised 
where timber was taken by a railroad com- 
pany prior to application for right of way 
privileges, and not for the purposes con- 
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templated by law 2.2.2.2... 200- ene ee ee ee ewes 374 
Town Site. 
See Mining Olaim. 
Entries in Oklahoma restricted by stat- 
ute; circular of April 1, 1889........- enews 336 


The act of March 2, 1889, with respect to 
entries under sections 2387 and 2388 does not 
extend to a corporation seeking to locate 
and enter prospective townsites (Oklahoma) 425 


Transferee. 


See Alienation, Final Proof. 


Wryoniing. 


CS 


See School Land. 


